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A.  W.  SHAFFER  v.  A.  &  M.  HAHN. 

Boundary — Corporation — Deed,  Execution  and   Probate  of — 

Evidence — Banks,  National. 

1.  A  copy,  duly  certified,  of  the  organization  of  a  National  banking 
association,  under  §§  5133,  5134,  Rev.  Stat.  U.  S.,  is  sufficient  evi- 
deoceof  the  corporate  existence  of  such  organization. 

3.  A  deed  from  a  corporation,  properly  executed  and  containing  in  its 
body  the  true  name  of  such  corporation,  is  not  rendered  invalid 
by  the  recital  therein  that  it  is  made  by  **  the  President  and  Direc- 
tors" of  the  corporation,  as  these  words  may  be'rejected  as  sur- 
plusage. 

3.  Where  a  deed  was  signed  by  one  representing  himself  to  be  the  Presi- 

ident  of  a  corporation,  and  the  probate  thereof  recited  the  fact 
that  the  proofs  showed  such  person  was,  in  fact,  such  officer:  Held^ 
that  it  was  not  necessary,  upon  a  trial  involving  title  under  the 
deed,  to  offer  further  evidence  of  the  official*character  of  the  per- 
son signing  the  deed. 

4.  Where  there  is  a  subscribing  witness  to  a  deed,  its  execution  may  be 

proved  by  such  witness  without  the  acknowledgment  of  such 
maker. 
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5.  If  the  calls  of  a  deed  are  sufficiently  definite  to  be  located  by  extrinsic 

evidence,  that  location  cannot  be  changed  by  parol  agreement, 
unless  it  was  contemporaneous  with  the  making  of  the  deed. 

6.  Where  a  deed  contains  conflicting,  or  even  irreconcilable  descriptions, 

that  interpretation  will  be  given  it  which  will  support  it  if  possi- 
ble, and  that  description  will  be  adopted  which  will  carry  out  the 
certain  intent  of  the  maker. 

This  was  a  civil  action,  brought  to  recover  land,  tried  at 
Fall  Terra,  1890,  of  the  Superior  Court  of  Beaufort  County, 
Connor,  J.,  presiding. 

Both  parties  claimed  title  through  Noah  W.  Guilford,  who 
was  admitted  to  have  been  the  owner  of  the  land  in  contro- 
versy prior  to  September  1st,  1871,  when  he  executed  a  deed 
to  his  son  Charles  F.  Guilford,  who,  in  turn,  conveyed  to  the 
defendants  by  deed,  dated  December  22d,  1879,  referring  to 
the  deed  executed  by  Noah  W.  Guilford  to  himself  for 
description. 

The  plaintiff,  to  show  title  in  himself,  offered — 

1.  A  Sheriff's  deed,  dated  January  6th,  1872,  to  Samuel  T. 
Carrow,  reciting  a  levy  and  sale  by  sundry  executions 

2.  A  deed  of  trust  from  S.  T.  Carrow  and  wife  to  John  C. 
Blake,  dated  December  24th,  1873,  conveying  the  land  in 
controversy. 

3.  A  deed  of  trust  from  J.  C.  Blake,  trustee,  to  the  Ral- 
eigh National  Bank  of  North  Carolina,  dated  January  31st, 
1876. 

4.  A  certified  copy  of  an  organization  certificate  of  the 
Raleigh  National  Bank  of  North  Carolina,  dated  October 
22(1,  1872. 

5  A  deed  from  said  bank  to  the  plaintiff  A.  W.  Shaffer, 
dated  October  31st,  1883. 

The  boundary  D  U  O  P  Q  B  C,  indicated  by  dotted  lines 
on  the  plot,  shows  the  possession  of  the  defendants,  covering 
two  Imndred  acres.  The  plaintiff  Shaffer  contends  that  de- 
fendants* boundaries  include  only  38.2  acres,  beginning  at 
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Don  plot  and  running  thence  to  U;  thence,  with  Gainer's 
line  100  poles  to  Fig.  1 ;  then  south  160  poles  to  Bridgeman's 
line  (but  the  line  run  south  actually  reached  Bridgeman's 
line  at  a  distance  of  130.5  poles  at  Fig.  2);  thence  to  the 
b^inniug.  The  plot  of  the  surveyor  is  made  a  part  of  the 
statement. 


•■••■I 


^^^^^.^ 


The  deed,  purporting  to  be  a  conveyance  from  the  Raleigh 
National  Bank,  was  signed  by  E.  G.  Reade,  President; 
Charles  H.  Belvin,  Director,  and  W.  G.  Upchurch,  Director. 
The  probate  of  said  deed  was  as  follows : 

"NORTH  CAROLINA— Wakk  County: 

On  this,  the  1st  day  of  November,  A.  D.  1883,  personally 
came  before  me,  D.  Reid  Upchurch,  an  acting  Justice  of  the 
Peace  of  said  county,  Fabius  H.  Briggs,  who,  being  duly 
sworn,  eayeth  that  he  knows  the  common  seal  of  the  Raleigh 
National  Bank,  of  Raleigh,  North  Carolina,  and  is  also  ac- 
quainted with  E.  G.  Reade,  President  of  said  bank,  and  also 
with  Charles  H.  Belvin  and  W.  G.  Upchurch,  two  of  the 
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Directors  of  said  bank,  and  that  he,  the  said  Fabius  H.  Briggs^ 
saw  the  said  E.  6.  Reade,  President  as  aforesaid,  afiSx  said 
seal  to  the  annexed  deed,  and  also  saw  him  and  the  said 
Charles  H.  Belvin  and  W.  G.  Upchurch  sign  the  deed,  and 
that  he,  the  said  Fabius  H.  Briggs,  became  a  subscribing 
witness  to  the  said  deed  in  their  presence. 

Witness  my  hand  and  private  seal,  the  day  and  year  first 
above  written. 

(Signed)        D.  Reid  Upchurch,  J.  P.     [Seal]  " 

"  The  foregoing  certificate  of  D.  Reid  Upchurch,  a  Justice 
of  the  Peace  of  Wake  County,  is  adjudged  to  be  correct,  and 
I  certify  that  D.  Reid  Upchurch  is  an  acting  Justice  of  the 
Peace  of  said  county,  and  that  his  signature  thereto  is  in  his 
own  handwriting. 

Witness  my  hand  and  oflBcial  seal,  this  1st  day  of  Novem- 
ber, 1883.  Chas.  D.  Upchurch, 

Clerk  Supmor  Court" 

"Beaufort  County,  N.  C.  : 

It  appearing  to  my  satisfaction,  from  the  foregoing  certifi- 
cate of  D.  Reid  Upchurch,  a  Justice  of  the  Peace  for  Wake 
County,  and  from  the  certificate  and  ofiicial  seal  of  Chas.  D. 
Upchurch,  Clerk  of  the  Superior  Court  of  said  county  of 
Wake,  that  the  foregoing  deed  of  conveyance  has  been  duly 
executed.  It  is  adjudged  that  the  same,  with  the  certificates^ 
be  registered.     This  22d  day  of  September,  1885. 

C.    WiLKENS, 

Clerk  Superior  Court" 

"Received  in  office  at  11  a.  m.,  September  22d,  1885,  and 
registered  September  24th,  1835.  B.  Stilley, 

Register." 

G.  The  defendants  then  showed  by  the  testimony  of  sev- 
eral witnesses,  that  in  1872,  the  said  S.  T.  Carrow  then  own- 


f 


SEPTEMBER  TERM,  1892. 


Shaffer  v.  Hahn. 


ing  and  being  in  possession  of  the  lands  claimed  by  the 
plaintiff,  including  the  Whitford  Tract,  together  with  the 
said  Charles  F.  Guilford,  had  the  land  claimed  by  the  latter 
surveyed;  that  the  said  Carrow  went  with  the  surveyor 
around  the  lines  claimed  by  the  defendant,  the  dotted  lines 
upon  the  map;  that  these  lines  were  then  distinctly  marked 
by  the  said  Carrow,  or  by  persons  under  his  direction,  as  the 
Hues  of  the  C.  F.  Guilford  land;  that  C.  F.  Guilford  was 
present  upon  the  said  survey,  and  the  lines  so  run  and 
marked  were  agreed  upon  between  them  as  the  lines  of  the 
C.  F,  Guilford  land;  that  the  line  from  P  to  Q  upon  the  map 
is  a  ditch,  and  from  Q  to  B  is  an  avenue,  and  these  lines 
were  then  agreed  upon  between  said  Carrow  and  Guilford, 
instead  of  extending  the  line  O  P  so  far  that  a  line  east  from 
said  extended  line  would  strike  Brldgeman's  line,  and  a  north 
course  with  Bridgeman's  line  would  run  to  B. 

This  agreement  was  in  parol. 

The  defendants  asked  the  Court  to  charge  the  jury: 

1.  That  if  the  lines  S  0  and  P  0,  and  the  lines  P  Q  and 
Q  B  were  marked  by  S.  T.  Carrow  and  Charles  F.  Guilford, 
or  by  anyone  under  their  authority  and  direction,  about  the 
years  1873  or  1874,  and  were  agreed  upon  or  recognized  by 
them  as  the  lines  which  separated  their  lands,  then-  it  is 
evidence  of  the  true  location  of  such  lines. 

2.  That  if  the  defendants,  and  those  under  whom  they 
claim,  have  been  in  the  possession  up  to  such  lines  for  more 
than  seven  years  prior  to  the  institution  of  this  suit,  then  the 
plaintiff  cannot  recover. 

3.  That  the  deed  from  N.  W.  Guilford  to  Charles  F.  Guil- 
ford conveys  the  land  marked  upon  the  map  D  U  0  P  Q  B 
C  D,  if  the  jury  should  believe  that  the  lines  S  0  and  0  P, 
and  the  lines  P  Q  and  Q  B,  were  marked  and  defined  by 
S.  T-  Carrow  and  Charles  F.  Guilford,  as  stated  in  the  fiist 
prayer  for  instructions. 
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"  The  President,  Directors,  &c.,  of,"  prefixed  before  the  words 
"  The  Raleigh  National  Bank,  a  corporation  organized  and 
transacting  business  under  the  laws  of  the  United  States,  at 
Raleigh,  N.  C,"  may  be  treated  as  surplusage,  leaving  the  full 
and  proper  corporate  name  as  the  description  of  the  person. 
Where  the  name  of  a  corporation  is  signed  to  the  deed  as 
grantor,  if  it  is  to  be  found  also  in  the  premises,  the  fact  that 
it  is  preceded  by  the  words  quoted,  which  merely  indicate 
that  the  corporation  is  acting  through  the  ofiBcers  empowered 
by  law  to  convey  land  for  it,  does  not  destroy  its  efficacy  as  a 
conveyance  of  the  interest  of  the  corporation.  Bason  v.  Mm- 
ing  Co.,  90  N.  C,  417.  We  see  no  reason  why,  in  further- 
ance of  the  purpose  to  carry  out  the  intent  of  the  parties,  the 
Court  should  not  disregard  immaterial  words  or  punctuation, 
or  resort  to  transposition,  in  order  to  find  in  the  body  of  a 
deed  the  proper  designation  of  the  grantor  who  has  signed 
it,  adopting,  with  that  end  in  view,  the  rule  of  construction 
applicable  where  the  question  is  whether  a  deed,  executed 
before  the  passage  of  the  Act  of  1879,  contains  words  of 
inheritance  and  passes  the  fee-simple  interest.  Anderson  v. 
Logan,  105  N.  C,  266.  This  case  is  clearly  distinguishable 
from  tliat  where  the  name  of  the  wife  is  signed  with  that  of 
the  husband  to  a  deed,  while  it  does  not  appear  in  the  body 
of  the  deed  in  any  connection,  and  the  question  involved 
does  not  depend  fur  its  solution  upon  the  well-recognized 
rule  that  a  corporation  must  sue  and  be  sued  by  its  proper 
corporate  name,  and  not  in  the  name  of  its  officers.  The 
question  here,  is  whether  the  manifest  purpose  and  effort  of 
a  corporation,  through  the  officers  apj^ointe^l  by  law  to  act 
for  it,  to  alien  land  (conveyed  to  it  to  secure  a  debt,  and  to 
which  it  w-as  not  em[)0vvered  to  hold  title  longer  than  five 
years),  sha'l  be  defeated  by  the  act  of  the  draughtsman  in 
unnecessarily  prefixing  the  words  mentioned.  It  is  equally 
clear  that  the  doctrine  of  latent  ambiguity  has  no  bearing 
upon  the  point  involved  in  this  controversy,  since,  by  disre- 
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garding  surplus  words,  we  have  left  the  proper  corporate 
name  of  the  bank,  not  another  name  or  designation  by  which 
it  was  popularly  known,  as  in  President^  (fee,  v.  Norwood,  Bus- 
bee's  Equity,  65.  There  was  no  necessity  for  the  introduc- 
tion of  testimony  to  show  the  existence  of  a  corporation  in 
Raleigh,  known  by  a  particular  designation,  since  the  certifi- 
cate of  organization  was  proof  of  the  existence  of  the  very 
corporation  named  as  a  party  in  the  premises,  and  purport- 
ing to  execute  the  deed  through  its  proper  officers.  We  think 
the  objection  to  the  deed  from  the  Bank,  on  the  ground  that 
there  was  no  evidence  that  E.  G.  Reade  was  its  President,  is 
equally  untenable.  If  the  inference  would  not  have  arisen, 
from  the  mere  certificate  of  proof  by  the  witness,  that  the 
deed  was  executed  by  the  person  named  as  grantor,  it  is 
unquestionably  competent  to  embody  in  the  certificate  the 
explicit  statement  of  the  witness,  that  the  party  signing  held 
the  office  which  he  purported  to  fill,  and  thus  identify  him. 
The  object  of  the  probate  is  to  establish  the  facts;  not  simply 
that  the  deed  was  signed  by  one  purporting  to  be,  but  by  one 
known  by  the  witness  to  be  the  person  described  in  the  deed* 
and  on  this  principle  the  actual  signing  by  a  grantor  and  a 
subscribing  witness  (both  dead),  in  the  presence  of  a  person 
whose  name  was  not  signed  as  a  witness,  was  allowed  to  be 
shown  by  such  person,  who,  it  was  declared,  was  a  competent 
witness  to  prove  the  execution  for  registration.  Miller  v. 
Ilahn,  84  N.  C,  220. 

The  deed  from  N  W.  Guilford  to  C.  F.  Guilford,  being  of 
older  date  than  the  deed  of  the  Sheriff  to  Carrow,  the  defend'- 
ants  would  hold  as  against  the  plaintiff" all  the  land  included 
within  the  boundaries  of  his  deed,  while  it  is  conceded  that 
the  Sherifl^'s  deed  passed  all  of  the  adjacent  land  of  N.  W. 
Guilford  to  Carrow,  and  through  the  mesne  conveyance,  if 
admitted  in  evidence,  to  the  plaintiff*.  If  the  boundaries  of 
the  defendants  can  be  so  located  as  to  cover  the  territory  on 
which  the  trespass  is  alleged  to  have  been  committed,  and 
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which  was,  when  lh6  action  was  brought,  in  the  possession  of 
the  defendants,  then  the  plaintiff  *s  prima /acie  case  would  be 
rebutted,  and  he  would  not  be  entitled  to  recover.  The 
descriptive  clause  of  the  deed  to  C.  F.  Guilford  is  as  follows: 
"  Beginning  at  the  mouth  of  Josephus  Moore's  branch  on 
Jack's  creek  and  runs  up  the  branch  to  the  main  road;  then 
with  the  road,  Bryant  Gainor's  line,  and  with  his  line  one 
hundred  poles;  then  south  one  hundred  and  sixty  poles,  or 
far  enough  on  the  northwest  or  south  lines  to  make  one  hun- 
dred and  fifty  acres;  then  east  to  Bridgeman's  line;  then 
with  his  line  north  to  his  corner;  then  east  with  Bridge- 
man's  line  to  Jack's  creek ;  then  with  the  run  of  said  creek 
to  the  beginning."  The  beginning  corner,  marked  "  D  "  on 
the  plot,  is  a  known  point,  at  the  mouth  of  Moore's  branch 
on  Jack's  creek,  and  the  three  succeeding  calls  it  is  admitted 
run  with  the  natural  boundaries,  the  branch,  the  main  road, 
the  Gainor's  line  by  U  to  figure  1.  It  is  also  conceded  that 
the  la^  call  in  the  description  runs  from  the  intersection  of 
Bridgeman's  line  with  Jack's  creek  down  that  stream  in  a 
southeasterly  direction  to  the  beginning  at  D.  If  after  run- 
ning the  three  first  lines  to  figure  1,  the  next  call,  **  160  poles 
south,"  should  follow  the  course,  it  would  intersect  with 
Jack's  creek  at  a  distance  of  130|  poles,  and  northwest  of  the 
beginning,  and  would  intersect  there  also  with  Bridgeman's 
line  where  said  creek  is  his  boundary.  If  the  course  is  to  be 
blindly  followed,  without  regard  to  any  limitation  implied 
from  the  context,  for  the  full  distance,  160  poles,  it  would 
run  entirely  across  Bridgeman's  land  and  beyond  any  of 
Bridgeman's  lines.  But  the  descriptive  words  "then  south 
160  poles"  are  followed  by  an  alternative  description  which 
is  inconsistent  with  a  purpose  on  the  part  of  the  grantor  to 
locate  the  next  course  south  from  figure  1.  It  is  manifest 
that  the  intent  was  to  run  northwest  along  the  line  between 
N.  W.  Guilford  and  Gainor  so  far  as  it  extended,  to  the  point 
where,  by  running  south  to  Bridgeman's  line,  and  with  it 
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east  to  Jack's  creek,  and  down  Jack's  creek  to  the  beginning, 
there  should  be  included  in  the  whole  boundary  150  acres. 
In  Proctor  v.  Pool,  4  Dev.,  370,  Chief  Justice  Ruffin 
delivering  the  opinion  of  the  Court,  said:  "It  is  also  a 
general  rule  that  the  deed  shall  be  supported,  if  possible; 
and  if  by  any  means  different  descriptions  can  be  recon- 
ciled, they  shall  be,  or  if  they  be  irreconcilable,  yet  if  one 
of  thena  suflSciently  point  out  the  thing  so  as  to  render  it 
certain  that  it  was  the  one  intended,  a  false  or  mistaken 
reference  to  another  particular  shall  not  overrule  that 
which  is  already  rendered  certain."  If  instead  of  running 
northwest  along  Gainer's  line,  we  interpret  the  description  as 
a  call  for  running  first  north,  then  west,  and  then  south  to 
Bridgeman's  line,  the  150  acres  might  be  measured  off  in 
many  ways  by  prolonging  the  north  line  and  diminishing 
the  length  of  the  west  line;  but  a  description  that  may  be 
met  by  running  in  many  ways  and  including  different  areas, 
is  void  for  uncertainty.  Where  a  description  is  substituted, 
as  controlling  course  and  distance,  as  we  propose  to  do  in 
this  case,  it  must  be  sufficiently  certain  to  be  identified. 
Addington  v.  Jones,  7  Jones,  582.  A  competent  surveyor 
could  unquestionably  run  so  far  northwest  that  by  letting  fall 
a  south  line  to  Bridgeman's  line,  and  running  thence  east 
with  the  line  to  Jack's  creek,  and  with  Jack's  creek  to  the 
beginning,  the  lines  so  located  by  him,  together  with  the  lines 
previously  known,  would  embrace  one  hundred  and  fifty 
acres.  Cox  v.  Cox,  91  N.  C,  263;  Stewart  v.  Salmonds,  74  N.  C, 
518.  As  suggested  by  Chief  Justice  Pearson  in  the  case  last 
cited,  the  surveyor  could  fix  the  location  in  a  crude  but  prac- 
tical way  by  laying  off  experimental  lines  on  a  plot  before 
going  into  the  field,  or,  WMth  a  knowledge  of  higher  mathe- 
matics, could  determine  the  location  of  the  line  by  proper 
calculation,  with  absolute  certainty.  Id  certum  est  qnod  ar- 
ium  reddi  potest.  This  maxim  embodies  the  test  to  be  applied 
in  all  such  cases.     By  running  northwest  to  S,  on  the  plot, 
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then  south  to  P,on  Bridgeman's  line,  then  east  to  C,  which  is 
Bridgeman's  corner  at  the  creek,  then  down  Jack's  creek  tQ 
the  beginning  and  including  precisely  150  acres  in  the  boun- 
dary, the  surveyor  has  practically  demonstrated  the  feasi- 
bility of  locating  the  land  according  to  the  alternative 
description,  and  at  the  same  time  carrying  out  the  expressed 
purposo  of  the  grantor  to  convey  150  acres.  It  appears,  too, 
in  evidence  that  neither  the  northwest,  the  south  or  the  east 
line  could  have  been  prolonged  or  shortened  w^ithout  so  read- 
justing them  as  to  embrace  either  more  or  less  than  the  pre- 
scribed quantity.  Moreover,  if  the  northwest  line  had  been 
extended  much  further,  as  plaintiff  contended  was  the  cor- 
rect running,  the  south  line  would  have  faiUd  to  intersect 
with  Bridgeman's  east  and  west  line,  passing  entirely  west  of 
it;  while  if  it  had  been  extended  not  over  100  poles,  as  we 
have  seen,  the  s)uth  line  would  have  passed  to  the  east  of 
the  said  line.  The  location  adopted  by  the  jury  under  the 
instruction  of  the  Court, fills  another  requiriement  of  the  deed 
by  disregarding  course  and  running  a  natural  boundary, 
Bridgeman's  line.  According  to  the  plaintiff's  contention 
defendants'  deed  covered  only  38.2  acres,  and  according  to 
plaintiff's  view  it  embraced  402  acres;  but  by  adopting  the 
line  indicated  by  the  Court,  the  leading  purpose  of  the 
grantor  to  include  150  acres  by  locating  the  northwest  and 
south  lines  with  that  end  in  view,  was  complied  with  in  the 
only  way  consistent  with  a  due  regard  for  the  residue  of  the 
description. 

It  is  settled  law  that  where  the  calls  of  a  mesne  convey- 
ance are  clear  enough  to  be  comprehended  and  located  by 
extrinsic  testimony,  that  location  cannot  be  changed  by  a 
parol  agreement  between  coterminous  owners,  unles3  it  related 
to  the  running  and  marking  contemporaneous  with  the  mak- 
ing of  the  deed.  Caraway  v.  Chancy,  6  Jones,  361.  The 
instruction  asked  that  the  marking  of  a  line  two  years  after 
the  land  was  conveyed  to  C.  F.  Guilford,  in  1873,  by  said 
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Guilford  and  S.  T.  Carrow,  was  evidence  to  establish  the 
true  location,  was  properly  refused.  By  running  the  line  so 
as  to  include  150  acres,  a  portion  of  the  land  in  the  actual 
possession  of  the  defendants  when  the  action  was  brought,  is 
left  outside  and  falls, within  the  boundary  to  which  the  plain- 
tiff has  shown  title.  The  plaintiff  was  therefore  entitled  to 
recover.     There  is,  therefore,  no  error. 

AflBrmed. 


WINBORNE  &  BROTHER  v.  J.  S.  MITCHELL,  SHERIFF,  et  al. 

Bail — Escape — Damages — Sheriff. 

1.  Insolvency  of  the  principal  is  no  defence  to  an  action  against  the  bail; 

nor  can  a  Sheriff,  when  sued  as  bail,  show  in  mitigation  of  dam- 
ages such  insolvency. 

2.  A  Sheriff  having  permitted  one  arrested  by  him  upon  mesne  process  in 

a  civil  action,  to  go  into  an  adjoining  room,  from  which  he  escaped, 
was  guilty  of  an  escape  and  subjected  himself  to  the  liability  as 
bail.     The  Code,  §  §  299,  313. 

This  is  a  motion  in  the  cause  to  subject  J.  S.  Mitchell,  a 
SheriflF,  to  liability  as  special  bail  by  reason  of  the  escape  of 
the  defendant,  who  had  been  arrested  upon  mesne  process 
in  this  action,  heard  at  Fall  Term,  1891,  of  Hyde  Superior 
Court,  Brauni,  J.,  presiding.     The  defendants  appealed. 

Mr.  B.  B.  Winbome  (b}'  brief),  for  plaintiff. 
No  counsel,  contra. 

Shepherd,  J.:  It  appears,  from  the  testimony  of  the 
deputy,  that  after  making  the  arrest  he  permitted  the  defend- 
ant to  go  into  his  bedroom,  from  which  the  defendant  escaped 
by  a  back  door  and  has  never  been  recaptured.     This  surely 
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amounted  to  an  escape  in  the  eye  of  the  law,  and  brings  the 
Sheriff  within  The  Code,  §  313,  which  provides  that,  "  If,  after 
being  arrested,  the  defendant  escape,  or  be  rescued,  or  bail 
be  not  given  or  justified,  or  a  deposit  be  not  made  instead 
thereof,  the  Sheriff  shall  himself  be  liable  as  bail,''  &c. 
RThe  obligation  of  bail  is,  '^  that  the  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  Court 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein."     The  Code,  §  299. 

The  foregoing  provisions  are  also  to  be  found,  ipsimmis 
verbis,  in  the  Code  of  New  York,  and  it  is  there  held  that  the 
insolvency  of  the  debtor  is  no  defense  to  an  action  against  the 
bail.  In  Metcalf  v.  Slryker,  31  N.  Y.,  255,  it  is  said  "  that  it 
does  not  enter  into  the  engagement  of  bail  that  they  shall  be 
relieved  if  the  debtor  is  unable  to  pay  the  debt.  On  the  con- 
trary, the  engagement  is  to  produce  the  body  of  the  principal 
so  aato  be  amenable  to  process,  or,  in  default  thereof,  to  pay 
the  judgment.  *  *  *  *  it  would  virtually  repeal  the 
statute  which  allows  of  the  arrest  of  the  defendant  in  certain 
cases,  to  hold  that  the  Sheriff  might  assume  the  right  to 
release  from  imprisonment  any  who,  in  his  judgment,  he 
should  consider  insolvent,  and  to  excuse  him  from  paying 
damages  for  that  act  on  proof  that  the  debtor  was  unable  to 
pay."  Mr.  Murfree,  in  his  work  on  Sheriffs  (section  191),  in 
discussing  the  same  statute,  says,  "  that  when  the  Sheriff  is 
sued  as  hail  he  cannot  give  in  evidence,  in  mitigation  of  dam- 
ages, the  defendant's  insolvency."  Accepting  these  authori- 
ties as  a  correct  interpretation  of  our  law  upon  the  subject, 
we  are  unable  to  see  how  his  Honor  could,  in  this  case,  have 
ado[)ted  any  other  rule  as  to  damages  than  the  amount 
of  the  judgment  recovered  by  the  plaintiff.  Even  if  insol- 
vency could  be  considered  in  mitigation,  it  would  be 
incumbent  upon  the  Sheriff  to  show  that  it  was  of  such  a 
character  as  to  have  prevented  the  collection  of  the  judg- 
ment.    So  far  from  showing  this,  we  are  informed  by  his 
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own  witness  that,  while  the  defendant  was  insolvent,  ''he  had 
property  enough  to  pay  several  hundred  dollars." 

We  can  see  no  error  in  the  rulings  excepted  to,  and  the 
judgment  must  therefore  be 

Affirmed. 


S.  GINSBERG  v.  GEORGE  T.  LEACH. 

t 

Appeal — Trial. 

The  Supreme  Court  will  not  consider  exceptions  arising  upon  the  trial 
of  other  issues,  when  one  issue,  decisive  of  the  appellant's  right 
to  recover,  has  been  found  against  him  by  the  jury. 

Civil  actiox  for  damages,  commenced  before  a  Justice  of 
the  Peace,  and  tried  upon  appeal  at  Fall  Term,  1891, of  Hyde 
Superior  Court,  Brovm,  J.,  presiding. 

J/r.  C  F.  Warren,  for  plaintiff. 
Mr.  J.  H.  Small,  for  defendant. 

Clark,  J.:  The  following  issues  were  submitted  to  the  jury: 

1.  Did  the  defendant  unlawfully  commit  the  trespasses  and 
damages  as  alleged  in  the  complaint? 

2.  What  darnage  has  the  plaintiff  sustained? 

There  were  no  exceptions,  other  than  to  the  charge  and  the 
refusal  to  give  a  prayer  in  the  words  asked.  There  was  but 
one  witness  (Bishop)  introduced  by  the  plaintiff,  and  there 
was  no  testimony  for  the  defendant.  The  Court  instructed  the 
jury  that,  if  they  believed  the  witness,  to  answer  the  first  issue, 
"Yes."  The  jury,  on  their  return,  responded  to  this  issue, 
"No."  The  Court  then  asked  the  jury  if  they  had  under- 
stood it  to  charge  that,  if  the  jury  believed  the  witness,  to 
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answer  the  first  issue,  "Yes."    A  juror  arose  and  stated  that 
the  jurors  had  understood  the  Court  so  to  charge. 

The  instruction  of  the  Court,  as  to  the  first  issue,  was  all 
the  plaintiff  could  possibly  have  asked.  There  was  no  evi- 
dence that  the  defendant  ejected  plaintiff,  ''moUiter  manus" 
but  if  the  witness  was  to  be  believed,  he  did  so  violently 
and  roughly.  The  jury  having  on  the  first  issue  returned 
that  they  did  not  believe  the  witness,  it  becomes  imma- 
terial to  consider  the  correctness  of  the  instructions  applica- 
ble to  the  second  issue.  The  Court  will  not  deal  with  abstract 
propositions  of  law. 

No  error. 


M.  L.  BROWNE  et  al.  v.  E.  F.  LAMB. 

Trust  and  Trustee. 

B.  sold  and  conveyed  to  T.  a  tract  of  land,  and  the  latter  conveyed  the 
same  land  to  L.,  in  trust  to  secure  the  payment  of  the  purchase- 
money;  this  deed  contained  a  provision  that  if  T.  should  make 
sale  of  any  of  the  timber  on  the  land,  he  should  apply  the  proceeds 
on  the  purchase- money.  Soon  after  the  execution  of  the  deed,  T. 
went  into  possession,  and  did  cut  and  sell  timber,  devoting  a  per- 
tion  of  the  money  arising  therefrom  to  the  payment  of  the  par. 
chase  notes,  which  were  then  in  the  possession  of  D.,  but  T.  being 
unable  to  complete  the  payment,  L.,  the  trustee,  at  the  request  of 
B.,  sold  the  lands  under  the  trust,  when  B.  became  purchaser  and 
took  title,  and  thereupon  brought  suit  against  L.  to  recover  the 
value  of  the  timber  cut  by  T.,  and  certain  taxes  which  the  latter 
had  permitted  to  accrue:  Heldf  That  L.  was  only  a  trustee  for  the 
sale  of  the  land,  in  the  event  T.  should  make  default  in  the  payment 
of  the  purchase-notes,  and  that  he  was  not  liable  for  the  conduct 
of  T.,  or  the  custody  of  the  property  while  T.  was  in  possession, 
especially  as  his  conduct  and  possession  were  with  the  knowledge 
and  consent  of  B. 
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Civil  action,  tried  at  Fall  Term,  1891,  of  Pasquotank 
Superior  Court,  Brown,  /.,  presiding. 

It  appears  from  the  pleadings  that,  on  the  18th  of  January, 
1887,  the  plaintiffs,  through  the  agency  of  the  defendant, 
sold  and  conveyed  to  W.  0.  Temple  certain  lands  in  Pasquo- 
tank  County;  part  of  the  purchase-money  was  paid  in  cash, 
and  for  the  balance  notes  were  given  by  said  Temple  to  plain- 
liffjj,  as  set  out  in  the  complaint,  for  the  sum  of  $7,000,  and,  to 
secure  payment  of  the  same,  said  Temple  and  his  wife  exe- 
cuted to  the  defendant  a  deed  of  trust  of  even  date  with  the 
deed  from  the  plaintiff  to  Temple,  and  which  deed  of  trust 
is  as  follows : 

"This  deed  of  trust,  made  this  18th  day  of  January,  1887, 
between  W.  O.  Temple  and  wife,  Blanche  G.  Temple,  of  the 
county  of  Pasquotank,  and  State  of  North  Carolina,  parties 
of  the  fir^t  part,  and  E.  F.  Lamb,  Trustee,  of  the  county  of 
Pasquotank,  and  State  of  North  Carolina,  party  of  the  sec- 
ond part — 

Witnesseth,  That  the  said  W.  0.  Temple,  party  of  the  first 
part,  as  aforesaid,  is  justly  indebted  to  S.  C.  Browne,  M.  L. 
Browne,  M.  F.  Browne  and  R.  M.  Browne,  of  the  city  of  Nor- 
folk, and  State  of  Virginia,  in  the  sum  of  seven  thousand 
dollars,  evidenced  by  four  bonds,  for  $250  each,  maturing 
July  18th,  1887;  four  bonds  for  $125  each,  maturing  January 
l8t,1888;  four  bonds  for  $343.75  each,  maturing  January  1st 
1889;  four  bonds  for  $343.75  each,  maturing  January  1st, 

1890,  four  bonds  for  $343.75  each,  maturing  January  1st, 

1891,  and  four  bonds  for  $343.75  each,  maturing  January 
1st,  1892.  All  of  said  bonds  bearing  interest  from  date  at 
the  rate  of  six  per  cent,  per  annum,  and  one  bond  of  each 
series  being  payable  respectively  to  S.  C.  Browne,  M.  F. 
Browne,  M.  L.  Browne  and  R.  M.  Browne.  And  whereas 
the  said  parties  of  the  first  part  are  anxious  to  secure  the 
payment  thereof,  now,  therefore,  this  deed  of  trust  further 
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Witnesseth,  That  for  and  in  consideration  of  the  premises, 
and  the  further  sum  of  five  dollars  in  hand,  paid  by  the 
party  of  the  second  part  to  the  party  of  the  first  part,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  parties  of  the  first 
part  have  given,  granted,  bargained  and  sold  and  conveyed, 
and  by  these  presents  do  give,  grant,  bargain  and  sell  and 
convey  unto  the  said  E.  F.  Lamb,  Trustee,  and  his  heirs,  the 
following  parcels  or  tracts  of  land,  to-wit,  lying  and  being  in 
Salem  Township,  Pasquotank  County,  State  of  North  Caro- 
lina, and  bounded  as  follows:  On  the  north  by  i he  public 
road  leading  from  the  cross-roads,  or  Four  Forks,  to  Dry 
ridge;  on  theeast  by  the  road  leading  from  thesaid  cross-roads,- 
or  Four  Forks,  to  Little  river;  on  the  south  by  said  river,  and 
on  the  west  by  the  lands  of  John  T.  Davis  and  J.  M.  Weeks, 
containing  six  hundred  and  ninety-three  acres,  more  or  less, 
being  the  same  tract  of  land  that  was  this  day  conveyed  to 
the  said  W.  O.  Temple  by  S.  C.  Browne,  M.  F.  Browne,  M.  L. 
Browne  and  R.  M.  Browne,  and  to  secure  the  purchase- 
money,  for  which,  in  part,  this  present  deed  is  made.  If  the 
said  Temple  shall  make  any  sale  or  disposition  of  the  timber 
of  the  aforesaid  lands,  it  is  hereby  agreed  he  shall  apply  the 
proceeds  therefrom  in  payment  of  the  bonds  herein  secured. 
To  have  and  to  hold  the  above-described  pieces  of  land,  with 
all  the  improvements  thereunto  belonging,  unto  thesaid  E.F. 
Lamb,  Trustee  aforesaid,  and  his  heirs,  in  fee-simple  forever. 
But  on  this  special  trust  and  confidence:  That  if  thesaid 
W.  0.  Temple  shall  well  and  truly  pay  off  and  discharge  each 
of  the  aforementioned  bonds,  with  the  accrued  interest,  as 
they  shall  severally  fall  due,  or  cause  the  same  to  be  paid  off 
and  discharged,  then  the  Trustee  herein  mentioned  shall 
reconvey  to  said  Temple  and  his  heirs,  or  unto  such  person 
as  shall  be  legally  entitled,  all  the  right,  title  and  interest 
hereby  conveyed,  the  necessary  cost  and  expense  of  such 
reconveyance  to  be  paid  by  the  party  of  the  first  part.  But 
if  the  said  W.  O.  Temple  shall  fail  (o  pay  either  of  the  afore- 
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said  and  described  bonds  at  maturity,  or  at  any  time  there- 
after, within  ten  days  after  being  requested  so  to  do  by  the 
said  payees  or  the  legal  holder  of  said  bonds,  or  any  of  them> 
then  the  said  Trustee,  at  the  request  of  said  payees,  or  the 
legal  holder  of  said  bonds,  or  any  of  them,  shall  sell  the  prop- 
erty herein  described  at  public  auction  at  the  court-house 
door  in  Pasquotank  County,  for  cash,  or  on  such  terms  as  the 
cestui  que  trust  shall  name,  and  apply  the  proceeds  of  such  in 
payment  of  commissions  to  said  Trustee  at  five  per  cent ,  cost 
of  sale,  and  all  of  the  bonds  herein  secured, ;}ro  rata,  princi-' 
pal  and  interest,  those  that  may  not  be  due  as  well  as  those 
that  are,  without  any  rebate  whatever,  and  pay  the  surplus 
unto  the  said  W.  O.  Temple,  heirs  or  grantees. 

The  sale  herein  provided  for  may  be  had  after  sixty  days 
advertisement  at  the  court-house  door  in  Pasquotank 
County  and  three  other  public  places  in  said  county,  or  in 
lieu  of  such  advertisement,  sale  may  be  had  after  eight  suc- 
cessive publications  of  day  of  sale  and  terms  in  some  weekly 
newspaper  published  in  said  county. 

In  witness  whereof,"  &c. 

(Signed  by  W.  O.  Temple,  Blanche  G.  Temple  and  E.  F 
Lamb,  Trustee). 

It  appears  further,  that  the  defendant  was  paid  by  the 
plaintiffs  $375  for  his  services  in  makingsaid  sale,  and  that  the 
notes  given  by  Temple  to  plaintiffs  for  the  purchase-price  of 
the  lands  were  taken  by  plaintiffs  out  of  the  possession  of 
defendant  before  the  Trustee's  sale,  and  that  after  some  pay- 
ments had  been  made  by  said  Temple  upon  said  notes  he 
made  default,  and  upon  request  of  plaintiffs  the  defendant 
sold  the  lands  under  the  provisions  of  the  deed  of  trust,  and 
the  plaintiffs  bid  off  the  same  and  became  the  purchasers  at 
a  sum  less  than  the  amount  of  the  balance  of  purchase- 
money  which  was  then  unpaid,  and  that  defendant,  as  trustee, 
executed  to  the  plaintiffs  a  deed  for  said  lands. 
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It  further  appears  that  after  the  sale  by  plaintiffs  to  Tem- 
ple and  the  contemporaneous  execution  of  the  deed  of  trust 
by  Temple  and  wife  to  defendant,  the  said  Temple  went  into 
possession  of  said  lands  and  cut  timber  upon  the  same  and 
sold  said  timber  and  paid  part  of  the  proceeds  of  said  sales  to 
plaintiffs,  and  made  some  improvements  upon  said  lands 
with  the  knowledge  of  plaintiffs  and  without  objection  on 
their  part. 

The  plaintiffs  bring  this  action,  alleging  that  defendant,  as 
trustee  in  said  deed  of  trust,  in  violation  of  his  duty  as 
Trustee,  negligently  permitted  said  Temple  to  cut  and  dis- 
pose of  said  timber,  and  failed  to  pay  the  taxes  upon  said 
lands,  to  the  damage  of  plaintiffs  ^1,706.33. 

And  plaintiffs  further  allege  that  defendant,  in  considera- 
tion of  the  $375  paid  him  as  aforesaid,  agreed  to  look  after 
the  timber  upon  said  lands,  and  if  Temple  should  make  any 
sale  or  disposition  thereof,  to  attend  to  it  and  see  that  the 
proceeds  therefrom  were  applied  to  the  payment  of  the  bal- 
ance of  purchase-price  of  said  lands;  and  further,  that 
the  defendant,  in  consideration  of  the  said  commissions, 
agreed  to  collect  the  said  notes  without  further  charge;  but 
that  upon  the  sale  of  the  lands  by  defendant  under  the  deed 
of  trust  and  purchase  by  plaintiffs,  defendant  refused  to 
make  a  deed  to  the  plaintiffs  for  the  same  until  plain- 
tiffs paid  him  the  sum  of  $233  as  commissions  on  said  sale^ 
and  that,  in  order  to  procure  a  deed  from  defendant,  the 
plaintiffs  paid  him  said  sum  under  protest.  And  they  now 
seek  to  recover  said  sum,  in  addition  to  the  damages  named 
above. 

The  following  issues  were  submitted  to  the  jury  : 

1.  Did  the  defendant,  as  trustee,  in  violation  of  his  duties 
as  set  forth  in  the  deed  of  trust,  negligently  permit  the  cut- 
ting and  removal  of  the  timber  and  the  diversion  of  the  pro- 
ceeds by  Temple? 
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2.  Did  the  defendant  wrongfully  exact  and  receive  from 
the  plaintiffs  the  sum  of  $233  as  commissioner  for  foreclosing 
the  trust  in  violation  of  an  agreement  not  to  charge  therefor, 
as  alleged  in  the  complaint  ? 

3.  Did  the  defendant,  for  a  valuable  consideration,  con- 
tract with  the  plaintiffs  to  look  after  the  cutting  and  sale  of 
the  timber  and  see  to  the  proper  application  of  the  proceeds 
for  the  plaintiffs,  as  alleged  in  the  complaint  ? 

4.  If  so,  did  the  defendant  neglect  to  perform  the  same? 

5.  What  damage,  if  any,  have  the  plaintiffs  sustained? 
The  following  prayers  for  instructions  were  asked  for  by 

the  plaintiffs  upon  the  first  issue : 

1.  When  Lamb  signed  the  trust,  it  was  an  acceptance  of 
the  trust  by  him  and  he  became  chargeable  with  it  according 
to  its  true  intent  and  meaning. 

2.  It  is  the  fundamental  duty  of  a  trustee  to  do  his 
utmost  for  the  cestui  q^ie  trust,  and  the  rule  is  that  he  must 
act  in  good  faith,  which  includes  not  only  what  is  commonly 
understood  by  honesty  and  integrity,  but  care,  diligence  and 
attention. 

3.  If  a  trustee  permit  a  debtor  to  retain  possession  of  a 
trust  estate,  work  and  use  it  as  his  own,  he  will  be  held 
responsible  for  the  injury  to  the  trust  fund  out  of  his  own 
estate. 

His  Honor  charged  the  jury  upon  the  first  issue:  That 
when  the  defendant  signed  the  trust,  it  was  an  acceptance 
by  him  and  he  was  bound  by  its  provisions ;  that  this  issue 
relates  exclusively  to  defendant's  duties  as  trustee  under 
said  deed  of  trust,  and  that,  upon  all  the  evidence,  the  jury 
should  answer  the  first  issue  No.  And  upon  the  second 
issue,  that  if  the  jury  believe  the  evidence  in  the  case,  they 
should  answer  the  second  issue  No. 

Several  exceptions  taken  to  the  evidence  were  not  insisted 
upon  in  this  Court,  and  no  exceptions  were  taken  to  the 
charge  upon  the  other  issues. 
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The  jury  responded  "No"  to  the  first,  second  and  third 
issues.  It  was  found  by  their  response  to  the  third  issue, 
that  there  was  no  contract  or  agreement  (independent  of  the 
deed  of  trust  between  the  plaintiffs  and  defendant)  that 
defendant  was  to  look  after  the  cutting  and  sale  of  the  timber, 
and  see  to  the  proper  application  of  the  proceeds  for  the 
plaintiffs,  as  alleged  in  the  complaint.  There  was  judgment 
for  defendant,  and  plaintiffs  appealed. 

Mr.  E.  F,  Aydktt,  for  plaintiffs. 
Mr.  R.  H.  Battle,  for  defendant. 

MacRae,  J. — after  stating  the  case :  The  case  stands  upon 
the  refusal  of  his  Honor  to  give  the  instructions  upon  the 
first  issue  as  asked,  and  his  instructions  upon  the  first  and 
second  issues  as  set  forth  above.  And  the  only  question 
presented  us  is  as  to  the  duty  of  defendant  as  trustee  under 
the  deed  of  trust. 

The  general  principles  governing  all  trustees  in  the  admin- 
istration of  the  trusts  confided  to  them  are  too  well  settled 
to  require  the  citation  of  authorities.  They  are  to  use  dili- 
gence and  faith ;  they  are  not  permitted  to  wrest  their  oppor- 
tunities to  their  own  advantage,  nor  to  suffer  wrong  to  be 
done  in  the  premises  to  their  cestuis  que  tritsient;  their  com- 
pensation is  fixed  by  deed  or  allowed  by  order. 

The  defendant  in  the  case  before  us  was  a  trustee  for  sale; 
his  duties  were  fixed  by  the  deed ;  he  was  to  reconvey  to 
the  trustor  upon  the  payment  of  the  debt  secured,  and  in 
case  of  default  in  said  payment,  and  upon  the  request  of 
the  payees,  he  was  to  sell  the  lands  and  apply  the  proceeds 
of  sale:  first,  in  payment  of  his  commissions;  next,  to  the 
satisfaction  of  the  indebtedness;  and  the  surplus,  if  any,  he 
was  to  pay  over  to  the  trustor. 

Was  it  incumbent  upon  the  defendant  under  the  terms  of 
this  deed  to  take  possession  of  the  land  or  to  enjoin  the  cut- 
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ting  of  timber  by  the  trustor  in  possession,  or  to  see  to  the 
proper  application  of  the  proceeds  of  sales  of  timber  by  him, 
or  to  see  that  the  trustor  in  possession  paid  the  taxes  accru- 
ing upon  the  land? 

It  seems  to  have  been  in  contemplation  of  the  parties  to 
the  deed  that  the  trustor  should  remain  in  the  possession  and 
that  he  might  cut  the  timber  thereon  ;  for  it  is  provided  in 
the  deed  that,  "  If  the  said  Temple  shall  make  any  sale  or 
disposition  of  the  timber  of  the  aforesaid  lands,  it  is  hereby 
agreed  he  shall  apply  the  proceeds  therefrom  in  payment  of 
the  bonds  herein  received."  That  he  did  remain  in  posses- 
sion and  cut  timber  from  the  land  was  known  to  the  plain- 
tififs,  and  they  received  at  least  a  portion  of  the  money 
arising  from  such  sales  in  payment  of  the  notes,  and  the 
defendant  seems  to  have  sold  the  land  promptly  upon  default 
in  payment  and  request  made  to  him  to  sell. 

We  have  carefully  examined  the  authorities  cited  by  the 
diligent  counsel  for  the  appellant  to  support  his  contention 
that  the  trustee  was  bound  to  take  immediate  possession  of 
the  land,  to  prevent  the  cutting  of  timber  by  the  trustor,  or 
to  see  to  the  application  of  the  proceeds  of  sale  thereof  in 
payment  of  the  debt  to  plaintiffs,  and  to  see  that  the  taxes 
were  paid,  and  we  find  that  these  authorities  simply  enun- 
ciate the  principles  relating  to  the  general  duties  of  trustees, 
or  refer  to  special  trusts  where  other  duties  were  imposed 
upon  the  trustees  than  to  sell  upon  default  in  payment  and 
request  of  the  payees. 

As  to  the  plaintiffs'  contention  that  by  virtue  of  a  distinct 
agreement,  separate  from  the  stipulations  of  the  deed,  the 
defendant  undertook  in  consideration  of  the  §375  he  had 
already  received,  to  collect  the  notes  without  additional 
charge,  it  was  provided  in  the  deed  that  the  trustee  should 
retain  five  per  cent,  as  commissions  upon  the  sale  of  the  land 
by  him,  and  it  is  not  charged  that  he  withheld  a  greater 
sum.    It  was  in  evidence  that  the  notes  were  taken  out  of 
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the  trustee's  hands,  and  that  he  was  requested  by  plain- 
tififs  to  sell  the  land  under  the  deed  which  provided  for  the 
payment  of  his  commissions  upon  the  sale.  We  therefore 
conclude  that  his  Honor  properly  instructed  the  jury,  that  if 
they  believed  the  evidence  they  should  respond  to  the  sec- 
ond issue,  No. 

There  is  no  error,  and  the  judgment' must  be 

Affirmed. 


TIMOTHY  ELY  et  al.  v.  JOHN  F.  DAVIS  et  al. 
Malicious  Prosecution — Pleading. 

1.  It  is  essential  to  the  maintenance  of  an  action  for  malicious  prosecu- 

tion that  the  complaint  should  contain  an  averment  of  the  want  of 
probable  cause,  or  a  statement  of  facts  which,  if  proved,  would 
establish  a  want  of  probable  cause. 

2.  Semble^  that  an  action  will  not  lie  for  malicious  prosecution  in  a  civil 

suit,  unless  there  has  been  an  arrest  of  the  person,  seizure  of  prop- 
erty,  or  similar  extraordinary  proceeding's,  productive  of  special 
damages. 

Civil  Action',  tried  at  Spring  Term,  1892,  of  Pasquotank 
Superior  Court,  Shvford,  J.,  presiding. 

The  portions  of  the  complaint  referred  to  in  the  opinion 
are  as  follows: 

*'  5.  That  the  said  Davis  and  his  co-assistants,  by  the 
employment  of  so  vast  an  array  of  legal  talent  of  this  and 
other  States,  by  their  perseverance,  technical  pleadings, 
delays  and  obstructions,  caused  the  said  Ely  and  the  said 
Terry  a  vast  amount  of  labor,  expense  and  tii^e  in  defend- 
ing said  suit,  in  attendance  at  Court  for  over  four  years,  the 
expense  of  securing  witnesses  and  their  attendance  at  Court, 
the  expense  of  attendance  and  taking  depositions  before  com- 
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missioners,  and  employment  and  payment  of  attorney  in 
defending  said  action  to  its  final  termination,  and  for  the 
worriment  of  mind  and  the  labor  of  body,  plaintiffs  claim 
damage  three  thousand  dollars. 

"6.  That  the  charge  of  fraud  perpetrated  by  the  said  Terry 
as  the  attorney  of  the  said  Ely  for  the  benefit  and  advan- 
tage of  El}^  was  false,  malicious,  revengeful  in  spirit,  intended 
to  damage  and  defame  both  the  good  name,  honor,  honesty 
and  commercial  standing  of  both  Ely  and  his  attorney  and 
agent,  Terry,  and  to  scatter  broadcast  the  cloud  of  defama- 
tion of  character  through  the  channels  of  information  that 
should  be  held  the  most  sacred,  to-wit,  the  records  of  Court 
proceedings,  to  be  held  up  forever  thereby  against  them,  the 
infamous  charge  of  fraud  and  attempted  fraud,  to  the  dam- 
age of  the  plaintiffs  in  their  minds,  in  their  occupations  and 
in  their  commercial  standing  and  relations,  ten  thousand 
dollars. 

"7.  That  the  bringing  of  the  said  action  by  the  said 
defendants  and  its  prosecution  to  get  from  said  Ely  so  large 
an  amount  of  the  land  conveyed  to  him  by  the  foreclosure 
of  said  mortgage  and  sale  of  the  said  land  under  it  to  him, 
and  the  recording  of  the  said  contract  by  Davis,  alleged  by 
Davis  to  be  fraudulent,  caused  and  is  a  blight  and  damage 
to  the  plaintiffs'  (Ely  and  Terry)  title  to  his  and  their  said 
lands,  known  as  the  "  Great  Park  Estate,''  to  a  large  amount ; 
and  has  prevented  and  deprived  the  plaintiffs  from  making 
a  sale  thereof  to  great  advantege,  to-wit,  for  the  sura  of  one 
hundred  thousand  dollars,  thereby  damaging  these  plaio- 
tifij?,  Ely  and  Terry,  to  the  sum  of  twenty-five  thousand 
dollars." 

There  was  judgment  sustaining  the  demurrer  and  plain- 
tiflfs  appealed. 

Mr.  Harvey  Terry ^  for  plaintiff. 
Xo  counsel,  contra. 
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•  MacRae,  J. — Upon  the  demurrer  ore  tenus  we  are  to 
decide  whether  the  complaint  states  grounds  sufficient  to 
constitute  a  cause  of  action.  After  alleging  that  in  1885 
the  defendant  Davis  had  brought  an  action  in  the  Superior 
Court  of  Pasquotank  County  against  the  plaintiffs,  in  which 
it  was  charged  that  the  said  Terry  had  made  false  and  fraudu- 
lent representations  with  regard  to  the  number  of  acres  in  a 
certain  tract  of  land,  and  had  procured  by  fraud  the  omis- 
sion of  a  tract  of  land  from  a  certain  deed  of  partition,  and 
after  alleging  that  said  charges  were  false  and  malicious,  and 
that  defendant  Davis  was  assisted  in  bringing  the  said  action 
by  the  other  defendants,  the  plaintiffs  make  three  distinct 
averments  of  damage,  upon  which  they  demand  judgment, 
as  will  appear  by  reference  to  articles  5,  6  and  7  of  the  com- 
plaint 

This,  then,  is  an  action  to  recover  damages  for  malicious 
prosecution,  and  we  are  met  at  the  threshold  with  the  fact 
that  there  is  no  allegation  in  the  complaint  of  want  of  prob- 
able cause,  nor  statement  of  facts  which,  if  proved,  would 
establish  the  want  of  probable  cause  in  the  alleged  malicious 
charge  of  fraud  and  false  representation. 

This  omission  is  in  itself  fatal  to  plaintiffs'  action.  In  the 
multiplicity  of  authority  that  both  malice  and  want  of 
probable  cause  must  be  alleged  and  proved  to  sustain  such 
an  action,  we  are  content  to  refer  to  Williams  v.  Hunter,  3 
Hawks,  545;  Kirkhamv.  CoCy  1  Jones,  423;  Hewitt  \.  Wooten, 
7  Jones,  182;  Burnett  v.  Nicholson,  79  N.  C,  548;  Barfitld  v. 
Turner,  101  N.  C,  357. 

We  may  as  well  say  that  the  law  seems  to  be  settled  by  the 
weight  of  authority,  although  there  are  some  decisions  to  the 
contrary,  that  an  action  will  not  lie  for  malicious  prosecution 
in  a  civil  suit,  unless  there  was  an  arrest  of  the  person,  or 
seizure  of  pro^gfty,  as  in  attachment  proceedings  at  law  or 
their  equivalent  in  equity,  or  in  the  proceedings  in  bank- 
ruptcy, or  like  cases,  where  there  was  some  special  damage 
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resalting  from  the  action,  and  which  would  not  necessarily 
result  in  all  cases  of  the  like  kind. 

In  Davis  v.  Gully,  2  D.  &  B.,  360,  it  is  broadly  stated  by 
the  eminent  Judge  who  delivered  the  opinion  of  the  Court, 
that  "an  action  on  the  case  lies  against  any  person  who 
maliciously,  and  without  probable  cause,  prosecutes  another 
before  any  tribunal,  and  thereby  subjects  him  to  an  injury, 
either  in  his  person,  property  or  reputation."  But  a  careful 
examination  of  all  the  cases  in  North  Carolina  has  shown 
the  fact  that  not  one  has  beeh  before  this  Court,  unless  the 
alleged  malicious  prosecution  was  in  a  criminal  action,  or  in 
the  prosecution  of  some  extraordinary  remedy  on  the  civil 
docket,  involving  the  liberty  of  the  person,  the  seizure  of 
property,  injunction,  or  the  like,  and  consequent  special 
damage. 

The  Legislature  has  seen  fit  to  provide  for  the  award  of 
costs-  to  the  successful  litigant  in  civil  actions,  by  way  of 
compensation  for  expenses  incurred,  and  these  costs  have 
been  held  to  be  the  only  compensation  allowed  by  law,  except 
in  the  cases  mentioned  above,  since  the  fifty-third  year  of 
Henry  III. 

The  policy  of  the  law,  while  encouraging  arbitrations  and 
settlements  without  suit,  has  ever  been  to  afl'ord  fair  oppor- 
tunity to  all  to  have  their  claims  determined  in  the  Courts. 
To  hold  it  now  to  be  that  in  every  case  of  failure  by  the 
plaintiff  to  establish  his  allegation  of  fraud,  there  being  no 
special  damage  resulting  therefrom,  upon  a  suggestion  of 
malice  and  want  of  probable  cause,  an  action  for  malicious 
prosecution  would  lie  against  him,  would  open  the  floodgate 
to  a  species  of  litigation  hitherto  unknown  in  North  Caro- 
lina, the  absence  of  which,  up  to  the  present  time,  indicates 
that  it  has  not  heretofore  been  recognized. 

Holding,  as  we  do,  with  his  Honor  below,  that  the  demurrer 
should  be  sustained  and  the  action  dismissed,  it  is  unneces- 
sary that  we  should  examine  the  other  exceptions. 

Judgment  affirmed. 
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E.  F.  AYDLETT  v.  GEORGE  B.  PENDLETON  et  al. 
Partition — Estates ^  Contingent. 

A  Bale  for  partition  will  not  be  decreed  where  there  are  contingent 
remainderpf  or  oiher  future  conditional  interests,  unless  all  the 
persons  who  may  be  by  any  possibility  interested  unite  in  asking 
for  such  decree — the  Act  of  1887,  ch.  214,  not  applying  to  such  con- 
tingent estates  and  interests. 

Tl)is  was  a  special  proceeding  commenced  before  the 
Clerk  of  the  Superior  Court  of  Pasquotank  County,  and 
heard  before  Shvfurd,  J.,  upon  appeal  at  Spring  Term,  1892, 
of  Pasquotank  Superior  Court. 

The  plaintiff  asks  for  sale  of  the  land  described  in  the 
petition  for  partition. 

The  petitioner  owns  the  interest  of  Jane  R.  Pendleton 
and  R.  D.  Williams.  The  defendants  George  and  Kate 
Pendleton  are  infants  and  unmarried  and  without  issue  and 
oppose  the  sale. 

The  land  cannot  be  actually  partitioned,  but  sale  must  be 
had  for  that  purpose. 

The  Court  refused  to  grant  an  order  of  sale  for  partition- 
Plaintiff  accepted  and  appealed. 

All  the  parties  claim  under  a  deed  frcn  Charles  Guirkin, 
trustee,  and  Andrew  L.  Pendleton  to  Jane  R.  Pendleton, 
George  W.  Pendleton  and  Kate  Pendleton,  executed  on 
the  1st  day  of  March,  1888,  the  material  portions  of  which  are" 

''That  for  and  in  consideration  of  the  premises,  and  the 
further  sum  of  ten  dollars  in  hand  paid  by  the  parties  of  the 
second  part,  the  receipt  of  which  is  hereby  acknowledged,  the 
said  Charles  Guirkin,  trustee  as  aforesaid,  and  said  Andrew 
L.  Pendleton  have  given,  granted,  bargained,  sold  and  con- 
veyed, and  by  these  presents  do  give,  grant,  bargain,  sell  and 
convey  unto  the  [>arties  of  the  second  part  in  interest  as  to 
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time  and  amount  of  enjoyment  and  so  forth  as  hereinafter 
set  out,  the  follow  pieces  and  parcel  of  land,  to-wit  : 

"To  have  and  to  hold  the  above  mentioned  and  described 

*********** 

property  unto  the  said  Jane  R.  Pendleton  for  and  during  the 
terra  of  her  natural  life  free  from  the  control  and  encum- 

■ 

brances  of  any  and  all  persons  whatsoever. 

"  To  have  and  to  hold  one-third  of  the  remainder  unto  the 
said  Robert  D.  Williams  and  his  heirs  forever.  To  have  and 
to  hold  the  other  two-thirds  of  the  said  remainder  in  equal 
parts  in  severalty  unto  the  said  George  W.  Pendleton  and 
Kale  Pendleton  each  for  his  or  her  natural  life,  but  if  the 
said  George  or  the  said  Kate  shall  die,  leaving  issue  of  their 
body,  or  the  body  of  either,  or  the  issue  of  said  issue,  living 
at  the  time  of  his  or  her  death,  then  to  have  and  to  hold  the 
part  of  the  one  so  dying  and  so  leaving  lineal  heirs  unto  the 
said  George  W.  or  unto  her,  the  said  Kate,  and  his  or  her 
heirs  in  fee  forever.  But  if  the  said  George  W.  or  the  said 
Kate  shall  die  without  leaving  such  issue,  or  the  issue  of  such, 
at  his  or  her  death,  then  to  have  and  to  hold  the  remainder 
after  their  life-estate  unto  the  said  Robert  D.  Williams  and 
his  heirs  in  fee.  But  if  either  the  said  George  or  the  said 
Kate  shall  die,  not  leaving  issue  of  the  body  of  the  one 
dying,  but  leaving  the  other  surviving,  then  to  have  and  to 
hold  the  part  of  the  one  so  dying,  one  moiety  thereof  unto 
the  said  Robert  D.  Williams  and  his  heirs,  and  one-half 
thereof  unto  the  survivor  for  and  during  the  term  of  their 
natural  life,  and  if  the  survivor  shall  die,  leaving  issue  living 
at  his  or  her  death,  or  the  issue  of  such,  then  to  have  and  to 
hold  the  part  last  mentioned  unto  the  said  survivor  and  his 
or  her  heirs.  But  if  the  survivor  shall  die,  not  leaving  issue 
at  his  or  her  death,  or  the  issue  of  such,  then  the  remainder 
of  said  life- estate  herein  granted  to  have  and  to  hold  unto 
the  said  Robert  D,  Williams  and  his  heirs.  The  object  of 
thus  limiting  the  estate  herein  granted  being  to  secure  the 
same  to  the  blood  of  the  said  Jane  R.  Pendleton  in  exclusion 
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of  the  relations  of  the  half-blood  of  the  said  George  W.  and 
Kate  on  side  of  their  father  and  said  Andrew  L.  Pendleton." 

Mr.  E.  F.  Aydlitt,  for  plaintiff. 
Mr.  E.  C.  Smith,  for  defendant. 

Shepherd,  J.:  At  coinnaon  law  there  could  be  no  com- 
pulsory partition  between  tenants  in  common,  and  it  was 
within  the  power  of  each  co  tenant  to  annoy  and  injure 
the  others  by  an  unreasonable  assertion  of  his  undoubted 
right  to  be  in  possession  of  every  part  of  the  lands  of 
the  co-tenancy.  There  being  no  right  to  the  exclusive 
possession  of  any  particular  part,  neither  co-tenant  had 
that  incentive  to  improve  or  even  to  cultivate  the  land  so 
held  in  common,  as  would  invariably  attend  a  tenancy  in 
severalty ;  and  as  the  chief  evils  of  the  former  species  of 
tenancy  grew  out  of  the  right  pf  each  tenant  to  the  imme- 
diate possession  of  the  whole,  the  statutes  of  31  and  32 
Henry  VIII,  compelling  partition  by  writ,  have  been  held 
in  England  and  America  to  apply  only  to  such  tenants  in 
common  as  have  a  present  right  of  possession.  "  By  the 
former  statute,  none  but  tenants  of  the  freehold  who  had 
estates  of  inheritance  could  have  partition,  and  only  against 
tenants  of  the  freehold.  By  the  latter,  tenants  for  life  or 
years  might  have  partition,  but  not  to  affect  the  reversioner 
or  remainderman."  Wood  v.  Sugg,  91  N.  C,  93.  This  has 
always  been  the  law  in  North  Carolina  until  the  Act  of  1887, 
ch.  214,  in  which  it  is  provided-,  "  that  the  existence  of  a  life- 
estate  in  any  land  shall  not  be  a  bar  to  a  sale  for  partition 
of  the  remainder  or  reversion  thereof,  and  for  the  purposes 
of  partition  the  tenants  in  common  shall  be  deemed  seized 
and  possessed  as  if  no  life-estate  existed.  But  this  shall  not 
interfere  with  the  possession  of  the  life-tenant  during  the 
existence  of  his  estate."  It  is  entirely  clear  that  the  statute 
does  not  apply  to  contingent  remainders  or  other  uncertain 
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future  interests,  and  as  to  these  it  is  well  settled  that  thev 
caDDot  be  sold  for  partition.  Simpson  v.  Wallace,  83  N.  C, 
477;  WiUiaTns  v.  Hassell,  74  N.  C,  434;  Watson  v.  Watson,  3 
Jones  Eq.,  400 ;  Miller,  ex  parte,  90  N.  C,  625 ;  Irvin  v.  Clark, 
98  N.  C,  445.  Such  being  the  law,  we  are  unable  to  see 
how  the  Court  could  have  ordered  a  sale  in  the  present  case. 

Conceding  it  to  be  true,  as  contended  by  the  petitioner, 
that  the  issue  of  Kate  and  George  can  never  take  as  such, 
and  that  their  existence  at  the  time  of  the  death  of  said  George 
and  Kate  is  only  a  contingencj^  upon  the  happening  of 
which  the  estates  of  the  latter  are  to  be  enlarged  into  fees- 
simple — thus  putting  into  operation  the  rule  in  Shelley's 
case — such  estates  are  nevertheless  subject  to  open  and  be 
defeated  or  modified  by  certain  contingencies  which  can 
only  be  determined  at  the  death  of  the  said  George  and 
Kate.  Thus,  if  both  of  these  parties  should  die  without 
leaving  issue,  or  the  i^sue  of  such,  then  the  whole  estate, 
subject  to  these  limitations  (being  two-thirds  interest  in  the 
property)  will  go  by  way  of  remainder  in  fee  to  R.  D.  Wil- 
liams. If,  however,  one  of  the  said  parlies  shall  die  leaving 
no  such  issue,  then  one  moiety  of  his  or  her  interest  is  to  go 
to  said  R.  D.  Williams  in  fee,  and  the  other  to  the  survivor 
during  his  or  her  natural  life,  and  then  to  his  or  her  issue; 
but  failing  in  issue,  or  the  issue  of  such,  at  the  death  of  the 
survivor,  then  to  said  R.  D.  Williams  in  fee.  Thus  it  will 
be  seen  that  even  according  to  this  construction  of  the  deed, 
there  are  future  contingent  interests,  and  though  these  may 
be  represented  by  some  person  in  esse,  it  cannot  authorize 
the  Court  in  decreeing  a  sale  for  partition  where  there  is 
objection  by  some  of  the  parties  interested. 

It  is  true  that  in  some  instances  a  person  may  represent 
the  interests  of  others  of  his  class  who  are  not  in  esse,  but 
the  Court  only  decrees  a  sale  in  such  cases  where  the  inter- 
ests of  the  parties  will  be  materially  and  essentially  pro- 
moted.   Such  is  not  the  case  before  us.     It  is  simply  a  peti- 
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lion  for  a  sale  for  partition,  and  it  is  an  inflexible  rule  of 
this  Court  that  no  such  sale  will  be  decreed  where  there  are 
contingent  remainders,  or  other  future  conditional  interests, 
unless  all  of  the  persons,  who  may  by  any  possibility  be 
interested,  unite  in  asking  for  such  relief. 

Affirmed. 


E,  T.  VANN  V.  L.  C.  LAWRENCE. 

Appeal — Examination  of  Adverse  Party —  Witness. 

1.  It  is  not  necessary  that  a  party  to  an  action  who  desires  to  examine 

'the  adverse  party  before  the  trial,  under  §§  580  and  5S1  of  The 
Code,  shall  first  obtain  leave  from  the  Court  to  make  such  exami- 
nation. The  words  of  the  statute,  '*  unless  for  good  cause  shown 
the  Judge  shall  order  otherwise,"  apply  only  to  the  length  of  the 
time  of  notice,  less  than  five  days. 

2.  An  appeal  from  an  order  of  the  Court,  before  which  such  an  examina- 

tion is  being  made,  directing  the  examination  to  proceed,  is  pre- 
mature. 

This  is  AN  APPEAL  froKi  an  order  of  Shufordy  J.,  made  in 
the  above-entitled  cause,  at  Spring  Term,  1892,  of  the  Supe- 
rior Court  of  Hertford  County. 

On  the  2Gth  day  of  March,  1892,  the  plaintiflf  caused  a 
notice  and  subpa^na  to  be  served  on  the  defendant,  that  at 
the  time  and  place  named  he  would  examine  the  defendant 
as  a  witness  in  this  action,  then  pending.  The  defendant 
filed  the  following  answer  before  the  Clerk  : 

*'  1.  That  the  defendant  is  advised  and  believes  that  the 
plaintiff  is  not  entitled  to  examine  the  defendant  and  codq- 
pel  him  to  disclose  his  evidence  in  this  case  before  a  trial  of 
said  cause,  without  first  obtaining  an  order  in  said  cause 
upon  notice  for  such  examination. 
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"2.  That  he  is  advised  that  no  such  order  has  been 
obtained,  and  it  does  not  appear  that  there  is  any  necessity 
for  taking  said  evidence  prior  to  the  trial  of  the  cause. 

"  3.  That  the  defendant  will  be  at  the  trial  and  go  on  the 
stand  as  a  witness,  where  and  when  the  plaintiff  can  examine 
and  cross-examine  defendant  about  any  and  all  matters  per- 
taining to  the  issues  in  said  matters. 

"  4.  That  the  defendant  is  further  informed  and  believes 
that  the  plaintiff  has  no  just  reason  for  asking  for  such  exami- 
nation, and  he  is  advised  by  his  counsel  that  he  is  not  in  law 
bound  to  testify  under  said  notice. 

"And  he  prays  that  said  motion  be  discharged." 

The  Clerk  refused  to  discharge  the  motion,  and  the  defend- 
ant thereupon  objected  to  the  examination  for  reasons  stated 
in  the  answer  to  the  notice,  and  appealed  from  the  Clerk's 
ruling.  The  Judge  affirmed  the  judgment,  and  the  defend- 
ant appealed  to  the  Supreme  Court. 

No  counsel  for  plaintiff. 

Mr.  E.  F.  Aydlctt,  for  defendant. 

Clark,  J. :  The  Code,  §  580,  provides  that  "  a  party  to  an 
action  may  be  examined  as  a  witness  by  the  adverse  party 
*  *  *  either  at  the  trial,  or  conditionally,  or  upon  com- 
mission." The  next  section  provides  that  "  the  examination, 
instead  of  being  had  at  the  trial,  as  provided  in  the  preced- 
ing section,  may  be  had  at  any  time  before  the  trial,  at  the 
option  of  the  party  claiming  it,  before  a  Judge  or  Clerk  of 
the  Court,  on  a  previous  notice  to  the  party  to  be  examined, 
or  any  other  adverse  parjty,  of  at  least  five  days,  unless  for 
good  cause  shown  the  Judge  shall  order  otherwise."  Nothing 
in  these  two  sections,  or  in  the  succeeding  sections  on  that 
subject,  582, 587,  suggests  that  leave  to  examine  the  opposite 
party  must  be  obtained.  On  the  contrary,  the  examination 
is  treated  as  a  right  to  be  exercised  before  trial  "  at  the  option 
111-3 
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of  the  party  claiming  it."  The  provision,  "  unless  the  Judge 
orders  otherwise,"  applies  to  the  length  of  notice  which  he 
can  make  less  than  the  five  days  prescribed. 

It  is  true  that  it  is  held  in  Coates  v.  Wilkes,  92  N.  C ,  376, 
and  in  Hudson  v.  Jordan,  108  N.  C,  10,  that  this  proceeding 
is  a  substitute  for  the  old  bill  of  discovery;  that  is  to  say,  it 
serves  the  same  purpose.  But  it  is  a  substitute  for  the  former 
proceeding,  and  not  the  same.  This  is  explicitly  stated  in 
section  579.  Helms  v.  Green,  105  N.  C,  251.  In  the  bill  of 
discovery  leave  was  required  to  obtain  the  examination  of 
the  opposite  party,  but  it  was  almost  a  matter  of  course, 
and  possibly  was,  therefore,  left  out  of  ihe  new  procedure 
as  a  useless  formality.  That  the  omission  was  intentional, 
may  be  seen  by  reference  to  section  578,  immediately  preced- 
ing, in  regard  to  the  inspection  and  copy  of  books,  papers, 
&c.,  of  the  adverse  party,  which  can  only  be  had  upon  the 
order  of  the  Court,  made  after  due  notice. 

The  appeal  is  premature.  To  stop  the  trial  of  a  cause, 
pending  an  appeal  to  this  Court,  upon  every  isolated  ques- 
tion of  practice,  or  the  admissibility  of  evidence,  or  the  com- 
petency of  a  witness,  and  the  like,  would  indefinitely  pro- 
tract litigation  and  swell  its  cost.  Guilford  Comity  v.  Georgia 
Company,  109  N.  C,  310,  and  cases  there  cited. 

The  defendant  in  the  present  case  would  have  lost  none 
of  his  rights,  had  he  noted  his  exception  and  have  pro- 
ceeded with  the  trial.  As  the  question  before  us  is  presented 
for  the  first  time,  we  have,  following  the  precedents  cited  in 
Wylde's  case,  110  N.  C,  500,  passed  upoa  it,  but,  none  the 
less,  it  must  be  entered.  Appeal  dismissed. 
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TOE  ALBEMARLE  STEAM  NAVIGATION  COMPANY  v.  Q.  C. 

WILLIAMS  et  al. 

Bail — Statute  Limitations. 

Proceedings  against  bail,  in  civil  actions,  are  barred,  unless  commenced 
within  three  years  after  judgment  against  the  principal,  notwith- 
standing the  principal  may  have  left  the  State  in  the  meanwhile. 

In  1888  the  plaintiff  commenced  an  action  in  the  Court 
of  a  Justice  of  the  Peace  against  the  defendant  Q.  C.  Wil- 
liams to  recover  one  hundred  and  fifty  dollars  (which  it  was 
alleged  that  he  had  embezzled  as  plaintiff's  agent),  and, 
pending  the  action,  procured  an  order  of  arrest,  which  was 
executed,  and  the  other  defendants  became  bail.  In  August, 
lS88,thpp^aintiff  recovered  judgment  for  the  amount  claimed. 

Q.  C.  Williams  forfeited  his  bond  and  fled  the  State  about 
two  years  before  the  making  of  the  motion  in  this  cause. 
The  said  judgment  was  docketed  in  the  Superior  Court  in 
October,  1888,  and  execution  issued  against  the  property  of 
the  defendant  shortly  thereafter  and  returned  " nulla  bona" 
A  few  weeks  before  this  motion  was  made,  execution  was 
issued  against  the  person  of  the  defendant,  and  returned  not 
to  be  found.  Thereupon,  in  November,  1891,  the  plaintiff 
moved  for  judgment  against  the  sureties,  J.  T.  Williams  and 
B.  F.  Williams.  The  said  sureties  answered  the  motion  and 
plead  the  statute  of  limitations,  as  set  out  in  the  record. 

The  Justice  of  the  Peace  overruled  the  plea  and  gave 
judgment  for  plaintiff.  The  sureties  appealed  to  the  Supe- 
rior Court  from  said  judgment.  The  Superior  Court  over- 
ruled the  judgment  of  the  Justice  of  the  Peace  and  gave 
judgment  in  favor  of  the  sureties.  From  this  judgment  the 
plaintiff  appealed  to  the  Supreme  Court. 

Mr.  B.  B,  Winbome  (by  brief),  for  the  plaintiff. 
No  counsel,  contra. 
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Shepherd,  J.:  The  condition  of  the  undertaking  of  bail 
is,  "  that  the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  the  Court  during  the  pendency  of 
the  action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein."  The  Codey  section  299.  In  the  absence  of 
any  statutory  provision  to  the  contrary,  we  would  be  inclined 
to  hold  with  the  plaintiff  that  the  statute  of  limitations  does 
not  begin  to  run  until  a  return  of  7ion  est  inventus  is  made  on 
execution,  the  principle  being,  '*that  the  bail  only  guaran- 
tees that  the  debtor  shall  be  forthcoming  to  respond  to  the 
execution,  and  do  not  become  liable  to  pay  the  debt  except 
upon  failure  in  that  respect.  Consequently  no  right  of  action 
exists  in  favor  of  the  creditor  until  it  is  ascertained  that  the 
debtor  is  not  forthcoming  upon  the  execution."  Wood  Lim- 
itations, section  155.  Our  statute,  however  {The  Code,  sec- 
tion 155),  expressly  provides  that  proceedings  against  bail 
shall  be  barred  unless  commenced  within  three  years  after 
judgment  against  the  principal.  There  can  be  no  doubt  as  to 
the  meaning  of  this  language,  and  it  must  therefore  follow 
that  the  motion  of  the  plaintiff  is  barred  by  the  statute  of 
limitations.  The  fact  of  the  debtor  having  left  the  State, 
cannot,  under  section  162  of  The  Code,  prolong  the  liability 
of  the  bail. 

Affirmed. 


W.  0.  TEMPLE,  Administrator  of  Mary  A.  Thomas,  v.  THE  BOARD 
OF  COMMISSIONERS  OF  PASQUOTANK  COUNTY  et  al. 

Evidence — Will — Devise — Laws  of  other  States  and  Countries. 

1.  The  existence  of  the  unwritten  law  of  another  State  or  foreign  country 

may  be  proved  by  competent  witnesses. 

2.  A  will  made  by  one  domiciled  in  another  State,  and  which  is  there 

subject  to  be  construed  by  the  rules  of  the  common  law,  will  be 
construed  as  if  it  had  been  made  in  this  State,  unless  it  is  made  to 
appear  by  competent  evidence,  that  a  different  construction  would 
prevail  in  the  State  where  the  testator  resided. 
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3.  A  testator,  domiciled  in  the  State  of  Maryland,  devised  to  *'  M.,  for 
the  benefit  of  S.,  all  of  Pasquotank  County,  N.  C,  the  sum  of 
$1,000,  the  interest  to  be  paid  her  during  her  life,  and  at  her 
decease  M.  to  distribute  the  principal  as  her  judgment  may  deter- 
mine for  the  poor 'of  said  county."  M.  received  the  fund  and  paid 
the  interest  as  directed,  but  died — leaving  her  husband  surviving — 
without  making  any  provision  for  the  disposition  of  the  fund 
after  the  death  of  S.,  who  also  soon  after  died.  It  was  proved 
upon  the  trial  that  under  the  laws  of  Maryland,  devises  and  lega- 
cies for  charitable  uses  were  void:  Held^  That  upon  the  death 
of  S.  the  fund  should  be  paid  to  the  heirs  or  distributees  of  the 
testator  or  their  assigns. 

This  was  a  civil  actiox  heard  by  Shuford,  J.,  on  the  27th 
day  of  April,  1892,  at  Chambers  in  Plymouth,  by  consent,  on 
an  appeal  from  a  decree  rendered  by  the  Clerk  of  the  Supe- 
rior Court  of  Pasquotank  County. 

The  petitioner,  \V.  0.  Temple,  as  administrator  of  Mary  A. 
Thomas,  filed  his  petition  before  the  Clerk  of  the  Superior 
Court  of  Pasquotank  County,  praying  an  order  and  decree  of 
distribution  of  certain  funds  which  had  come  into  his  hands 
asadministratoraforesaid.  The  respondents  were  duly  served 
with  summons,  and  each  of  them  filed  answers  to  the  petition. 

Upon  the  hearing  the  Clerk,  by  consent,  found  the  facts 
as  follows : 

John  A.  Gambrill  died  domiciled  in  the  city  of  Baltimore, 
State  of  Maryland,  on  the  1st  day  of  October,  1878,  leaving 
a  last  will  and  testament  in  which  he  appointed  one  Robert 
Johnston  his  executor,  and  which  was  duly  admitted  to  pro- 
bate and  record  in  said  city  and  State,  and  in  the  county  of 
Pasquotank  in  the  State  of  North  Carolina. 

Robert  Johnston  qualified  as  Executor  under  said  will  in 
the  city  of  Baltimore,  State  of  M^iryland,  and  settled  the 
estate  of  his  testator,  and  discharged  the  several  trusts  set  out 
in  his  will,  as  far  as  possible,  in  the  State  of  Maryland. 

The  testator  in  one  clause  of  his  will  becjueathed  as  follows : 

"  I  give  in  trust  to  Mrs.  Mary  A.  Morgan,  for  the  benefit  of 
Mrs.  Mary  Scott,   daughter   of  Mrs.  Elizabeth   Cartwright, 
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deceased,  all  of  Pasquotank  County,  North  Carolina,  the  sum 
of  one  thousand  dollars  ($1,000),  the  interest  to  be  paid  her 
during  her  life,  and  at  her  decease,  Mrs.  Morgan  to  dis- 
tribute the  principal  as  her  judgment  may  determine  for  the 
poor  of  said  county." 

Robert  Johnston  paid  out  of  his  said  testator's  estate  one 
thousand  dollars  to  Mrs.  Morgan  under  the  provision  of  the 
will.  The  interest  was  paid  to  Mrs.  Scott  until  her  death, 
which  occurred  February  25, 1887.  Mrs.  Morgan  died  before 
the  death  of  Mrs  Scott,  to-wit,  in  the  year  1884,  without  dis- 
posing of  the  said  fund  as  provided  in  said  will,  or  in  any 
wise  executing  the  said  power. 

The  plaintiff,  W.  0.  Temple,  duly  qualified  as  adminis- 
trator on  the  estate  of  Mary  A.  Thomas,  who  was  the  said 
Mary  A.  Scott  above  mentioned,  she  having  intermarried 
with  William  Thomas,  one  of  the  defendants  above  men- 
tioned, November  12,  1877.     *     *     * 

The  late  Mary  A.  Thomas  received  the  fund  under  the 
will  of  the  late  John  A.  Gambrill.  J.  S.  McCoy  and  Mary 
Scott  are  his  heirs  at  law  and  next  of  kin ;  James  Scott  and 
Emiline  Sanders  are  devisees  of  Mary  Scott,  and  William 
Thomas  is  the  surviving  husband  of  Mary  A.  Thomas,  and 
said  Scott  and  Sanders  have  sold  and  conveyed  for  value 
their  interest,  if  any,  in  the  fund  of  John  L.  Hinton. 

J.  S.  McCoy  claims  two-thirds  of  the  fund  as  heir  at  law 
and  next  of  kin  to  John  A.  Gambrill;  John  L.  Ilinton 
claims  one-third  as  assignee  of  James  Scott  and  Emiline 
Sanders;  William  Thomas  claims  the  entire  sum  as  surviv- 
ing husband  of  Mary  A.  Thomas;  and  the  defendant,  Board 
of  Commissioners  of  Pasquotank  County,  claims  the  same 
under  a  proper  construction  of  the  will  of  the  said  John  A. 
Gambrill.     *     *     * 

John  S.  McCoy  qualified  as  administrator  de  bonis  non  c.  t.  a^ 
of  John  A.  Gambrill  on  the  2Ist  day  of  March,  1887,  and 
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brought  suit  against  Guirkin  &  Co.  on  the  23d  day  of  March, 
same  year,  for  the  recovery  of  the  said  fund. 

Neither  of  the  respondents  has  ever  instituted  a  suit  for 
the  recovery  of  this  fund,  nor  to  establish  their  claim  against 
Temple,  or  has  either  of  them  ever  filed  with  the  adminis- 
trator a  statement  of  his  claim  before  the  beginning  of  this 
proceeding,  but  each  made  a  verbal  claim  as  set  out  in  the 
petition. 

The  Court  finds  as  a  fact,  that  according  to  the  law  of 
Maryland  the  benevolent  bequest  in  the  will  of  John  A. 
Gambrill  to  the  poor  of  Pasquotank  County  is  void. 

The  residuary  clause  in  the  said  will  has  been  declared  by 
the  Court  of  Maryland  to  be  void. 

Iq  the  case  of  McCoy  v.  Guirkin,  Judge  Montgomery  ren- 
dered judgment,  appointing  the  Commissioners  of  Pasquo- 
tank County  trustee  in  the  place  of  Mrs.  Thomas,  which, 
upon  appeal  to  the  Supreme  Court  of  North  Carolina,  was 
dismissed,  as  appears  by  the  opinion  of  the  Supreme  Court. 
102  N.  C,  21. 

That  if  the  heirs  of  John  A.  Gambrill  are  entitled  to  the 
fund,  J.  S.  McCoy  is  entitled  to  two-thirds  of  same,  and  John 
L.  Hinton  is  entitled  to  one-third  of  same. 

That  the  aniount  in  the  hands  of  Temple,  administrator 
of  Mary  Thomas,  to  be  distributed,  is  $793  75. 

That  respondent  Board  of  Commissioners  of  Pasquotank 
County  excepted  to  so  much  of  the  Clerk^s  finding  as  declared 
the  bequest  in  the  will  of  John  A.  "Gambrill  void  under  the 
laws  of  Maryland,  for  the  reason  that  the  testimony  of  J.  Hey- 
wood  Sawyer,  the  only  testimDny  o:i  the  point,  was  incom- 
petent and  inadmissible.     The  exception  was  overruled. 

The  Clerk  of  the  Superior  Court,  upon  the  above  facts, 
made  a  decree  adjudging  that  the  heirs  at  law  of  John  A. 
Gambrill,  or  their  assigns,  were  entitled  to  the  fund,  and 
directing  the  petitioning  administrator  to  pay  tlie  fund  over 


40  IN  THE  SUPREME  COURT. 


Temple  v.  Pasquotank  County. 


to  such  heirs  at  law  and  assigns,  to-wit,  J.  S.  McCoy,  two- 
thirds  thereof,  and  John  L.  Hinton,  one-third  thereof. 

From  the  ruling  of  the  Clerk  the  respondents  appealed  to 
the  Judge  of  the  District,  who  sustained  the  finding  made  by 
the  Clerk  and  affirmed  the  order  of  payment. 

From  the  ruling  and  judgment  the  respondents,  the  Board 
of  Commissioners  of  Pasquotank  County  and  William 
Thomas,  appealed  to  the  Supreme  Court. 

No  counsel  for  plaintiff. 

Mr.  E.  F.  Aydleti,  for  defendant. 

MacRae,  J. :  The  first  exception  was  t  >  the  admission  of 
the  testimony  of  J.  Iley  wood  Sawyer,  who,  after  stating  that 
he  is  an  attorney  at  law,  and  has  been  practicing  in  North 
Carolina  since  1878,  that  in  the  course  of  his  business  con- 
nected with  the  subject-matter  of  the  present  litigation,  he 
has  thoroughly  examined  into  the  law  of  Maryland,  and 
thinks,  from  this  examinatioyi,  he  is  qualified  to  state  what 
that  law  is  on  this  subject,  and  testifies,  in  substance,  that,  by 
the  decisions  of  the  Court  of  Appeals  of  that  State,  devises 
and  legacies  to  charitable  uses  cannot  be  sustained  and 
enforced.  The  objection  to  this  testimony  is  that  it  is 
incompetent  and  inadmissible. 

The  existence  of  an  unwritten  law  of  another  State,  or 
foreign  country,  must  be  proved  by  competent  witnesses. 
Hooper  V.  MoorCy  5  Jones  (50  N.  C),  130. 

The  other  exception  was  to  the  judgment  of  his  Honor 
confirming  the  judgment  of  the  Clerk,  which  directs  the  dis- 
tribution of  the  fund  in  the  hands  of  the  administrator 
between  J.  S.  McCoy,  one  of  the  distributees,  and  J.  L.  Hin- 
ton, assignee  of  the  other  distributees,  of  that  part  of  the 
personal  estate  of  Jolin  A.  Gambrill,  deceased,  as  to  which 
he  died  intestate,  to  the  exclusion  of  the  defendant  William 
Thomas,  who  claims  as  the  representative  of  his  deceased 
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wife  Mary  A.  Thomas,  and  the  Board  of  Commissioners  of 
Pasquotank  County,  who  claim,  as  trustees,  to  hold  the  fund 
and  administer  it  for  the  benefit  of  the  poor  of  said  county. 

The  testator  bequeathed  the  sum  of  $1,000  in  trust  to 
Mary  A  Morgan,  for  the  benefit  of  Mrs.  Mary  A.  Scott,  the 
interest  to  be  paid  her  during  her  life,  "and  at  her  decease, 
Mrs.  Morgan  to  distribute  the  principal,  as  her  judgment 
may  determine,  for  the  benefit  of  the  poor  of  said  county." 

This  will  was  made  in  the  S:ate  of  Maryland,  where  the 
testator  resided,  and  where  it  is  subject  to  be  construed  by  the  • 
rules  of  the  common  law.  It  will,  in  the  Courts  of  North 
Carolina,  have  the  same  construction  as  if  it  had  been  made 
here,  unless  it  shall  appear  by  judicial  decisions,  or  b}'  the 
opinions  of  men  learned  in  the  law,  that  a  different  con- 
struction would  prevail  in  Maryland.  Worrell  v.  Viyison,  5 
Jones  (50  N.  C),  91.  It  has  been  adjudged  by  the  Court 
below,  upon  competent  evidence,  as  we  have  seen  in  our 
examination  of  the  first  exception,  that  by  the  laws  of  Mary- 
land this  bequest  is  void,  and  the  laws  of  that  State  govern 
the  exposition  of  the  testator's  will,  because  he  was  there 
domiciled  at  the  time  of  its  execution  and  of  his  death. 
Worrell  v.  Vinson,  supra;  Allen  v.  Pass,  4  Dev.  &.  Bat.  (20 
N.  C),  77. 

The  trustee,  Mary  A.  Morgan,  w^ho  married  the  defendant 
Thomas,  and  died,  could  have  had  no  beneficial  interest  in 
the  fund  if  tlie  bequest  had  been  held  good,  and  the  defend- 
ant Thomas,  her  surviving  husband,  can  have  no  interest  in 
it,  because  of  the  failure  of  his  wife  to  execute  the  trust  in 
her  lifetime. 

It  is  admitted  that  the  residuarv  clause  in  the  will  of 
John  A.  Gambrill  has  been  declared  void  bv  the  Courts  of 
Maryland,  and  it  is  further  admitted  that  the  defendants 
McCoy  and  Hinton  are  entitled  to  the  fund,  if  the  same  can- 
not be  held  by  the  Commissioners  of  Pasquotank  as  trustees, 
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or  by  William  Thomas  as  representative  of  the  trustee  Mary 
A.  Thomas. 

The  cause  being  now  properly  constituted  in  Court,  and 
the  parties  claiming  the  fund  being  present  in  the  action,  so 
that  a  determination  of  the  controversy  will  bind  all,  it  may 
now  be  decided,  as  suggested  in  McKoy  v.  Guirldn^  102  N.  C, 
21,  "whether  the  bequest  for  the  benefit  of  the  poor  is  valid, 
or  must  return  to  legatees  under  the  will,  or  to  the  testator's 
next  of  kin."  Judgment  affirmed. 


THE    G    A.    GAMBRILL  MANUFACTURING   COMPANY   v.   T.  P. 

WILCOX. 

Execution — Sale — Lien — Priority. 

1.  A  sale  of  land  under  an  execution  on  a  junior  judgment  passes  the 
title  to  the  purchaser  encumbered  with  the  lien  of  prior  docketed 
judgments ;  but  where  the  sale  is  made  upon  execution  on  the 
senior  judgment  the  title  passes  to  the  purchaser  unencumbered; 
and  the  Ken  of  any  junior  docketed  judgments  is  transferred  to 
the  fund  arising  from  the  sale;  and  it  is  the  duty  of  the  officer 
making  the  sale  to  apply  it  to  the  satisfaction  of  the  several  judg- 
ments in  the  order  of  their  priority,  whether  he  has  executions  in 
his  hands  or  not. 

Civil  Actios,  tried  at  Spring  Term,  1892,  of  Pasquotank 
Superior  Court,  Shvford,  J.,  presiding. 

The  following  are  the  facts  : 

On  the  6th  day  of  March,  1891,  George  &  Co.  recovered 
judgments  against  R.  D.  "Williams,  and  on  the  same  day 
docketed  them  in  the  Superior  Court  of  Pasquotank  County. 

Upon  these  judgments  executions  issued  to  the  defendant 
Wilcox,  Sheriff  of  Pasquotank  County,  on  the  23d  of  May, 
1891,  who  sold  the  land  of  Williamson  the 6th  of  July,  1891, 
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for  a  sufficient  sum  to  pay  these  executions  in  full,  and  in 
excess  thereof  the  sum  of  $50.77. 

The  15th  day  of  March,  1891,  the  plaintiffs  obtained  judg- 
ment against  said  Williams,  and  docketed  the  same  in  the 
said  Superior  Court  on  the  same  day.  No  execution  was 
issued  upon  this  judgment  until  after  the  sale  mentioned 
above,  but  on  the  day  of  sale  the  plaintiff  ^s  attorney  notified 
defendant  of  the  existence  of  the  Gambrill  Manufacturing 
Company  judgment,  and  demanded  that  he  pay  the  $50.77 
upon  it. 

On  the  9th  of  June,  1891,  Obendorfer  &  Co.  obtained  judg- 
ment against  said  Williams,  and  docketed  the  same  in  said 
Superior  Court  and  issued  execution  thereon  on  the  6th  of 
July,  1891,  which  execution  was  in  the  hands  of  the  defend- 
ant at  the  time  he  made  the  said  sale,  and  he  paid  the  said 
sum  of  $50.77  to  the  attorney  of  Obendorfer  &  Co.  upon  the 
execution  in  his  hands  on  the  day  of  sale. 

The  plaintiff  claimed  that  the  judgment  of  the  plaintiff 
against  Williams  was  a  lien  upon  the  said  sum  of  §50.77  in 
the  hands  of  said  Sheriff,  and  the  defendant  wrongfully  paid 
the  same  upon  the  execution  of  Obendorfer  &  Co.,  and  it  was 
agreed  that  if  the  Court  should  be  of  opinion  from  these 
facts  that  the  judgment  of  this  plaintiff  was  entitled  to 
receive  the  said  sum  of  $50.77,  and  that  the  defendant  wrong- 
fully paid  the  same  upon  the  Obendorfer  &  Co.  execution, 
that  the  Court  should  give  judgment  against  the  defendant 
for  the  sum  of  $50.77. 

The  Court  rendered  judgment  for  the  plaintiff.  The 
defendant  excepted  and  appealed. 

No  counsel  for  plaintiff. 

Mr.  E.  F.  Aydleit,  for  defendant. 

Clakk,  J. :  In  Cannon  v.  Parker,  81  N.  C,  320,  it  is  decided 
that  the  effect  of  a  sale  under  a  junior  judgment  is  to  pass 


44  IN  THE  SUPREME  COURT. 


Gambrill  v.  Wilcox. 


the  debtor's  estate  encumbered  with  the  lien  of  an  older 
docketed  judgment,  and  of  a  sale  under  both  to  vest  the 
title  in  the  purchaser  and  transfer  the  liens,  in  the  same 
order  of  priority,  to  the  proceeds  of  sale.  That  case  is  de- 
cisive of  this.  It  was  not  necessary  that  execution  should 
have  been  issued  on  the  plaintiff's  judgment,  which  was  the 
next  in  priority  of  docketing.  It  is  the  docketing  of  a  judg- 
ment, and  not  the  issuing  or  levy  of  an  execution,  which 
creates  the  lien  under  the  present  system.  Sawyers  v.  Sawyei% 
93  N.  C,  321 ;  Williams  v.  Weaver,  9i  N.  C,  134;  Holman  v. 
Milltr,  103  N.C.,  118.  In  effect,  the  lien  of  a  docketed  judg- 
ment is  in  the  nature  of  a  statutory  mortgage. 

A  rule  was  adopted  by  the  Supreme  Court,  at  June  Term, 
1869*(63  N.  C,  669),  that  if  a  junior  judgment  creditor  gave 
to  a  creditor  whose  judgment  was  first  docketed  twenty  days 
notice,  and  the  latter  thereupon  failed  to  take  out  execution 
and  have  it  in  the  Sheriff's  hands  the  day  of  sale,  he  should 
lose  his  priority.  This  was  held  unconstitutional,  because 
an  interference  with  the  vested  rights  of  the  older  judgment 
creditor,  in  Burton  v.  Spiers,  92  N.  C,  503,  and  the  rule  has 
been  revoked. 

In  like  manner,  when  the  judgment  debtor  dies,  and  the 
personal  representative  finds  it  necessary  to  sell  to  make 
assets  to  pay  debts,  the  lien  of  the  judgments  is  transferred 
in  the  same  order  of  priority  to  the  proceeds  of  the  sale. 
Marcliison  v.  Williams,  71  N.  C,  135;  Mauney  v.  Holmes,  87 
N.  C,  428;  Sawyers  v.  Sawyers,  svpra.  Formerly,  it  was  the 
duty  of  the  Sheriff  to  apply  the  prjceeds  of  the  sale  to  the 
executions  in  his  hands  according  to  their  priority.  Now 
it  is  his  duty  to  apply  the  proceeds  to  the  execution  in  his 
hands  which  was  issued  on  the  oldest  docketed  judgment 
(for  the  lien  of  any  judgment  docketed  prior  to  that  is  not 
affected  by  the  sale),  and  the  proceeds  should  next  be  applied 
in  sitisfaction  of  the  next  oldest  judgment  lien,  whether 
execution  has  issued  thereon  or  not.     Motz  v.  Slowe,  83  N.  C, 
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434,  (438).    The  Sheriff  has  failed,  in  the  present  case,  to 
apply  the  proceeds  of  the  sale  according  to  the  priority  of 
lien  of  the  docketed  judgments,  and  is  liable  for  such  mis- 
application. 
In  the  judgment  of  the  Court  below  we  find 
Per  curiam.  No  Erron 


B.  W.  BERGERON  v.  THE  PAMUCO  INSURANCE  AND  BANKING 

COMPANY. 

Agency — Burden  of  Proof — Insurance —  Waiver. 

m 

1.  If  an  agent  of  an  insurance  company  employs  a  clerk  in  the  usual 

business  of  the  company,  and  permits  him  also  to  solicit  business, 
the  company  is  bound  by  any  waiver,  by  such  clerk,  of  any  stipu- 
lation in  the  policy  which  the  agent  could  have  made,  notwith- 
standing a  provision  in  the  policy  that  no  persons  should  be  deemed 
its  agents  except  those  holding  its  commission  as  such. 

2.  While  the  burden  of  proving  a  waiver  of  conditions  in  a  contract  of 

insurance  is  upon  the  insured,  it-is  sufficient  if  he  do  so  by  a  pre- 
ponderance of  testimony. 

3.  A  policy  of  insurance  contained  a  stipulation  that,  if  the  insured 

building  was  located  upon  'Meased  ground,"  it  must  be  so  repre- 
sented to  the  company  and  expressed  in  the  contract.  The  clerk 
of  the  agent  of  the  company  solicited  the  insurance,  and  was 
notified  that  the  building  was  on  leased  premises,  and  was  requested 
to  state  that  fact,  if  necessary,  in  the  policy,  to  which  the  clerk 
replied  that  it  made  no  difference  whether  such  was  the  fact,  and 
issued  the  policy  without  any  reference  to  it:  Held,  That  this  was 
a  waiver  of  the  condition,  and  the  company  was  bound  by  it. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1891,  of 
the  Superior  Court  of  Beaufort  County,  before  Browuy  J, 

One  W.  P.  Baugham  had  been  constituted  agent  of  the 
defendant.at  Washington,  N.  C.  There  was  evidence  tend- 
ing to  show  that  one  Bragaw  was  employed  as  clerk  in  the 
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office  of  Baugbam  and  to  solicit  insurance,  and  that  he  did 
solicit  the  plaintiff  to  insure  his  house,  which  has  been 
burned,  and  the  loss  of  which  gives  rise  to  this  action. 

It  was  also  in  evidence  that  while  he  was  soliciting  the 
insurance,  the  plaintiff  told  Bragaw  that  the  house  belonged 
to  him  but  was  located  0:1  leased  land,  and  was  told  by  Bra- 
gaw that  it  mnde  no  difference  whether  such  was  the  fact  or 
not,  and  further,  that  plaintiff  told  Bragaw,  if  it  was  neces- 
sary to  do  so,  to  be  sure  and  s!ate  upon  the  policy  that  the  > 
house  was  located  on  leased  land.  After  this  conversation, 
according  to  the  testimony  offered  for  the  plaintiff,  premium 
was  paid  and  Bragaw  brought  back  a  policy  to  which  he  had 
signed  the  name  of  W.  P.  Baugham.  About  a  week  after 
Baugham  went  to  plaintiff  *s  place  of  business,  asked  for 
the  policy  and  erased  the  signature  of  his  own  name  by  Bra- 
gaw, but  wrote  his  proper  signature  below  that  erased. 

There  was  testimony  offered  by  defendant  tending  to  show 
that  Bragaw  did  not  solicit  plaintiff  to  insure,  but  it  was  not  \ 

denied  that  Bragaw  was  employed  as  clerk  to  solicit  insur-  ; 

ance  and  receive  premiums. 

The  Court  instructed  the  jury  that  if  they  believed,  from 
the  testimony,  that  Bragaw  was  notified,  while  soliciting  the 
plaintiff,  that  the  house  was  on  leased  land,  and  replied  that 
it  made  no  difference,  then  the  jury  should  find  in  response 
to  the  firit  issue  that  the  company  had  notice,  when  the  pol- 
icy was  issued,  that  the  house  was  on  leased  ground.  The 
defendant  excepted  to  this,  and  to  the  further  instruction 
that  the  burden  was  on  the  plaintiff  to  prove  by  a  prepon- 
derance of  testimony  that  the  notice  was  given  to  Bragaw, 
while  as  authorized  clerk  of  Bragaw  soliciting  insurance 
for  the  defendant  company.  One  of  the  provisions  of  the 
policy  was  as  follows:  "If  the  interest  in  property  to  be 
insured  be  a  leasehold,  rented,  mortgaged  or  undivided  part- 
nership interest,  or  a  building  standing  on  leased  ground,  or 
interest  not  absolute,  it  must  be  also  represented  to  the  oin- 


SEPTEMBER  TERM,  1892.  47 


Berqeron  v.  Insurance  and  Banking  Co. 


pany  and  expressed  in  the  policy  in  writing;  otherwise  the 
insurance  shall  be  void.  Policies  insuring  lessee's  interest 
most  so  state,  and  shall  be  construed  to  cover  only  the  mar- 
ket value  of  the  lease  (at  the  time  of  the  fire)  for  its  unex- 
pired term." 

Messrs.  J.  H.  Small  and    W.  B,  Rodmmi,  Jr.  (by  brief),  for 
plaintiff. 
Mr,  C.  F.  Wan^eriy  for  defendant. 

Avery,  J. — having  stated  the  case  as  above,  proceeded : 
When  the  assured  is  guilty  of  no  misrepresentation,  wilful 
concealment  or  fraud,  insurance  companies  are  not  allowed, 
after  selecting  and  sending  out  agents  to  solicit  business  for 
the  benefit  of  the  corporation  and  receiving  the  premiums 
collected  by  them  from  the  customer,  to  saddle  upon  him  the 
blunders  of  such  agents  and  make  him  pay  the  penalty  by 
forfeiting  his  right  of  recovery.  1  May  on  Ins.,  §  131.  "  Facts 
material  to  the  risk,  made  known  to  the  agent  (or  a  sub- 
agent  entrusted  with  the  business)  before  the  policy  is  issued, 
are  constructively  known  to  the  company,  and  cannot  be  set 
np  to  defeat  a  recovery  on  the  policy."  May,  supra,  §  132; 
Bennett  v.  Insurance  Co ,  70  Iowa,  600. 

The  principle  has  been  more  than  once  announced  by  this 
Court,  that  where  a  soliciting  agent  is  informed,  before  the 
policy  is  issued,  of  a  fact,  which,  if  fraudulently  concealed  by 
the  applicant,  would  constitute  a  ground  of  forfeiture  under 
one  of  its  conditions,  and  afterwards  receives  the  premium 
and  delivers  the  policy,  his  knowledge  is  imputed  to  his 
principal,  and,  whether  he  actually  communicates  the  fact  to 
the  principal  office  of  the  company  or  not,  the  condition  is 
deemed  to  have  been  waived.  Dapree  v.  Insurance  Co.,  93 
N.  C,  240;  Ibid,  92  N.  C,  422;  Itornthal  v.  Insurance  Co.,  88 
N.  C,  73;  FolleUe  v.  Insurance  Co.,  107  N.  C,  240 ;  Ibid,  110 
N.  C,  377.     These  rulings  rest  upon  the  principle,  that  to 
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permit  the  insurer  to  gather  into  its  coffers  premiums  col- 
lected by  one  of  its  local  agents  and  continue  to  recognize 
the  validity  of  the  contract  made  through  him  till  it  becomes 
apparent  that  a  loss  has  occurred,  and  then,  for  the  first  time, 
to  repudiate  the  agency,  would  be  to  lend  the  sanction  of  the 
law  to  a  palpable  fraud.  But  it  is  contended  for  the  com- 
pany that  this  Court  has  never  recognized  the  right  of  a  mere 
clerk  in  the  office  of  a  general  or  local  agent,  by  any  act  or 
omission  on  his  part,  to  waive  the  enforcement  of  a  forfeiture 
under  the  terms  of  a  condition  in  a  policy  of  insurance.  The 
questions  raised  in  the  cases  heretofore  considered  by  this 
Court  have  been  how  far  the  right  of  the  insurer  to  insist 
u|Kni  a  forfeiture  under  a  condition  in  a  policy,  or  for  a  mate- 
rial misrepresentation  contained  in  the  application,  can  be 
waived  by  conduct  of  an  agent  or  subagent  which  induces 
the  assureil  to  spend  money  upon  the  risk  in  the  reasonable 
boliof  that  the  enforcement  of  such  condition  or  stipulation 
will  not  be  insistetl  upon.  Gru^'^ts  v.  Insurance  Co.,  108  N.  C, 
472:  Di'j*>t\  llornihal  and  FoUdk  cases,  supra.  But  the 
principle  dtvided  in  all  of  these  cases  applies  with  equal 
tor<.v  when  the  agent  sends  out  (instead  of  a  subagent)  a 
clerk  in  his  oSco  who  induces  the  assured  to  pay  premiums 
by  stAtomonts  inconsistent  with  the  enforcement  of  a  condi- 
tion in  t!ie  |\>licy,  or  where  he  has  full  knowledge  of  the 
falsity  of  a  stipulation  in  the  application.  The  rule  is,  that 
in  I  o:h  classes  of  cases  the  knowletlce  of  the  agent  is  prop- 
^TA'  ::ii;i;:td  to  the  rrinoiiwl,  Kx\HUse  to  allow  such  agent 
v^r  v\-:rk'  i.^  :ake  the  prtir.iums  paid  by  the  insured,  turn 
thciu  ::.:.^  ::;o  treasurv  of  i?;-*  o^ir.iMinv,  and  deliver,  in  con- 
s'iera::.  r,  of  trie  :r*xiev  iv-^ixi.  a  iv'iov  of  insurance,  with  a 
k:.;w\  ;;i:e  cf  f:\.":s  iziv^n  w  :::oh  its  validity  may  be  disputed, 
a::!  :>.tu  ::,<:>:  i;:\v,;  t'-.-^se  tV.ois  as  a  srroiinl  of  avoidance,  is 
::  :  •^v'.iv::  :I.e  t  rinciial  in  tV.e  i  rao::^^^  of  a  palpable  fraud. 
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In  our  case,  the  clerk  Bragaw  solicited  insurance,  and 
being  informed  by  the  plaintiff,  Bergeron,  that  the  building 
was  on  leased  ground,  told  him  that  it  made  no  difiFerence 
whether  it  was  on  leased  ground  or  not,  and  thereupon  Ber- 
geron paid  the  premium,  still  insisting  that  if  Bragaw  should 
find  it  was  necessary  to  state  tlie  fact  communicated,  he 
should  endorse  it  upon  the  policy.  Bragaw  delivered  the 
policy  the  same  day  without  endorsement,  and  a  week  later 
Baugham,  who  presumptively  had  knowledge  of  every  state- 
ment made  by  his  subordinate  which  was  reasonably  calcu- 
lated to  induce  the  insured  to  pay  his  money  for  the  pre- 
mium, went  to  Bergeron's  place  of  business  and  told  him, 
not  that  Bragaw  was  unauthorized  to  solicit  and  receive  pre- 
miums, but  in  effect  only  that  he  had  no  power  of  attorney 
to  sign  his  name  as  General  Agent  of  the  company  and 
thereV)y  bind  it.  Baugham  marie  no  proposition  to  return 
the  premium  procured  by  the  representation  which  was  in 
conflict  with  a  condition  of  the  policy.  When  a  company 
uses  the  talent  and  address  of  any  man  to  solicit  and  obtain 
premiums,  it  is  but  just,  if  it  claims  the  benefit  derived  from 
his  misleading  statements,  that  it  should  be  esto{)|)ed  from 
denvini^  that  thev  were  true  or  authorized  bv  it. 

In  the  case  of  Art}'  v.  Insurance  Co.,  1*25  N.  Y.,  57,  the 
Court  of  Appeals  of  that  State  held  that,  notwithstanding  a 
provision  in  a  policy  of  insurance  that  no  persons  should  be 
deemed  its  agents  except  such  as  hold  its  commissions,  an 
ordinary  agent  of  a  fire  insurance  company  had  the  {)Ower 
to  employ  clerks  necessary  to  discharge  the  usual  business 
of  the  agency,  and  **  that  an v  waiver  which  the  agent  him- 
self could  make  is  to  be  attributed  to  him  when  made  by 
his  clerk."  In  that  case  there  was  also  a  condition  requiring 
the  assured  to  notify  the  company  of  any  other  insurance 
upon  the  property,  and  that  notice  was  given  to  the  clerk 
employed  by  the  agent  to  solicit  insurance,  see  also  Bordine 
111—4 
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V.  Insurance  Co.,  57  N.  Y.,  117;  Kaney  v.  Insurance  Co.,  36 
Hun.,  6  >:  Chasr  v.  Insurance  Co.,  14  Hun.,  456.  In  Bennett 
V.  lufurance  Co.,  svpra,  it  was  held  that  the  knowledge  of  a 
clerk  of  the  agent  who  was  sent  by  him  to  solicit  insurance 
and  take  an  application,  that  there  was  other  insurance  upon 
the  properly,  bound  the  company  as  fully  as  if  the  agent, 
the  master  of  the  clerk,  had  had  the  same  knowledge. 

This  is  not  an  action  brought  to  correct  a  mistake  in  a 
dee^l  or  written  agreement,  but,  on  the  contrary, the  plaintiff's 
right  of  recovery  depends  upon  its  enforcement.  If  Bergeron 
and  the  builder  who  constructed  his  house  had  entered  into 
an  agreement  under  seal  and  *;igned  by  boti),  by  the  terms 
of  which  the  builder  stipulated  to  forfeit  his  right  to  an 
unpaid  balance,  as  liquidated  < damages,  if  the  house  should 
not  be  complete<i  before  a  certain  day,  a  suit  brought  for  the 
balance  under  the  contract  would  not  be  deemed  an  equita- 
ble proceeding  to  correct  a  mistake  in  a  written  instrument, 
because  Bergeron  had  set  up  the  stipulation  in  avoidance  of 
the  contract,  and  the  builder  had  replied  setting  up  certain 
acts  amounting  to  a  waiver  of  the  enforcement  of  the  stipu- 
lation. Where  the  relief  sought  in  the  action  is  the  correc- 
tion of  a  deed  on  the  ground  of  mutual  mistake,  mistake  of 
one  of  the  parties  and  fraud  on  the  part  of  the  other,  or 
mistake  of  the  draughtsman  in  drawing  an  absolute  deed, 
when  it  was  the  intention  of  the  parties  that  it  should  be  a 
mortp\ge  or  dtvd  (^f  trust,  or  the  Slotting  up  of  alost  deed  or  of  a 
rei^tilting  trust  ari>ing  from  an  agreement  to  buy  for  another — 
in  all  these  oast-s.  snch  alleiiations  of  the  party  seeking  the  relief 
as  are  necess:\ry  to  show  his  right  to  it  must  be  clearly  proved. 
Harai  ^0  v,  L  u.g.  10;^  X.  (\,  1  :  L^dn  v.  Lofiin,  96  N.  C,  94  ; 
Kh  V,  Ea-hj.  04  X,  C,  1.  It  is  also  settled  that  a  deed  absolute 
upon  iiii  face  cannot  be  corrected  so  as  to  convert  it  into  a 
trust  without  some  fact^s  ijrho'-fi  the  deed  inconsistent  with 
the  idea  of  absolute  ownership,  as  well  as  upon  full  and  con- 
vincing proof.     UnuphW  V.  HemphiUy  99  N.  C,  436;  Pome- 
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roy  Eq.,  §  859.  On  the  other  hand,  where  the  relief  de- 
manded is  that  a  deed  shall  be  declared  void  because  its 
execution  was  procured  by  false  and  fraudulent  representa- 
tions, or  undue  influence,  or  that  it  was  executed  with  intent 
to  hinder,  delay  or  defeat  the  recovery  of  creditors,  the  alle- 
gations material  to  establish  the  fraud  must  be  proved  to 
the  satisfaction  of  the  jury,  or  so  as  to  produce  belief  in  its 
truth.  Lee  v.  Pearce,  68  N.  C,  77 ;  Harding  v.  Long,  supra  ; 
Bump,  on  F.  Convey.,  562  and  563 ;  Kerr  on  Fraud  and  M., 
382  and  384. 

In  the  case  at  bar  the  plaintiff  brought  his  action  upon  the 
policy,  alleging  the  loss  by  fire,  which  made  the  defendant 
company  liable  by  its  terms.  The  defendant  company,  in 
its  answer,  set  up  the  defense  that  the  building  insured  was 
built  upon  leased  land,  and  that  the  failure  to  note  that  fact 
upon  the  policy  was  fatal  to  the  plaintiff's  demand.  The 
plaintiff  replied,  setting  up  the  alleged  conversation  between 
himself  and  Bragaw,  the  clerk,  before  the  policy  was  deliv- 
ered, as  a  waiver  of  the  condition  relied  upon  by  the 
defendant.  The  plaintiff  set  out  specially  the  facts  relied 
upon  on  his  part  to  show  the  waiver  of  that  condition.  The 
jury  have  found,  in  effect,  under  the  instructions  of 
the  Court,  that  the  conversation  was  as  stated  by  the 
plaintiff,  and  whether,  therefore,  such  conduct  of  the 
agent  is  an  estoppel  in  pais  or  a  waiver,  it  is  distinctly 
pleaded  in  the  reply  and  proved  on  the  trial  by  a  prepon- 
derance of  testimony.  It  was  set  up  as  amounting  to  a 
waiver,  and  though  it  would  be  giving  the  sanction  of  the 
Court  to  a  fraudulent  practice,  to  allow  a  company  to  take 
shelter  under  the  condition,  when  its  agent  had  induced  the 
payment  of  the  premium  by  the  representation  that  its 
enforcement  would  not  be  insisted  on,  still  it  was  no  more 
necessary  to  allege  that  the  conduct  of  Bragaw  was  fraudu- 
lent, than  it  would  be  in  the  case  of  the  contract  for  building 
a  house,  which  we  have  mentioned,  or  where  any  other  facts 
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are  set  up  in  a  pleading  as  a  waiver  of  the  right  to  insist  upon 
a  penalty  or  forfeiture  under  the  terms  of  a  contract.  Grubb 
case,  supra. 

Where  an  agent  of  an  insurance  company  induces  the 
assured  to  incur  expense  in  making  proofs  of  loss,  such  con- 
duct has  been  declared  to  be  a  waiver  of  the  right  of  the 
company  to  insist  upon  a  forfeiture  for  failure  to  enter  addi- 
tional insurance  on  the  policy.  Grubb  case,  supra ;  DibbreU 
V.  Insurance  Co.y  110  N.  C,  193.  Indeed,  acts  of  agents  of 
insurers,  done  in  the  line  of  duty  and  inconsistent  with  the 
enforcement  of  a  forfeiture  under  a  policy,  are,  as  a  general 
rule,  waivers  of  the  right  to  insist  upon  such  penalties;  but 
the  burden  is  on  the  plaintiff  in  such  cases  to  show  facts  con- 
stituting a  waiver  under  the  rule  usually  obtaining  in  civil 
actions  by  a  preponderance  of  testimony  only.  Non  constat  that 
the  agent  acted  with  any  fraudulent  intent,  for  his  honest  pur- 
pose may  be,  in  such  cases,  to  waive  the  rights  of  the  com- 
pany, and  the  plaintiff  has  a  right  to  assume  that  he  under- 
stood the  legal  consequences  of  his  acts  and  intended  they 
should  follow.  The  plaintiff  need  not  allege  fraud  in  terras, 
because  it  would  l)e  fraudulent  in  the  company  to  exact  a  for- 
feiture from  him,  when  the  conduct  of  its  agent  has  induced 
him  to  pay  money  into  its  treasury  by  statements  inconsistent 
with  the  idea  of  insisting  upon  its  enforcement.  If  the  insurer 
ratifies  the  act  of  its  agent  by  admitting  notice  of  facts  known 
to  its  agent,  or  of  representations  made  by  him  to  induce  the 
assured  to  enter  into  the  contract,  then  no  fraud  is  attempted, 
much  less  perpetrated.  When  the  insurer,  in  an  answer, 
insists  upon  the  forfeiture  in  the  face  of  such  conduct  on  the 
part  of  its  agent,  while  it  would  be  unjust  and  inequitable  to 
sustain  such  a  defense  as  sufficient,  it  is  not  essential  for  the 
plaintiff  to  allege  and  prove  that  the  intent  of  the  agent  was 
to  defraud.  His  honest  purpose  may  have  been  to  waive 
the  condition  as  a  matter  of  minor  importance,  and  the  pur- 
pose subsequently  conceived  by  his  principal  of  repudiating 
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his  acts  in  so  far  as  they  operated  to  the  detriment  of  the 
eompany,  and  of  ratifying,  at  the  same  time,  the  receipt 
of  money  by  him,  which  went  into  its  treasury,  is  an  intent, 
if  permitted  by  law,  to  avoid  the  contract  upon  inequitable 
grounds,  but  the  issue  of  fact  raised  by  such  a  defense,  and 
the  reply  to  it,  involved  no  question  whether  the  policy  shall 
be  amended,  altered  or  corrected.  Both  parties  propose  to 
leave  it  standing  intact  as  the  agreement  between  the  parties, 
but  one  insists  that  the  enforcement  of  one  of  its  provisions 
has  been  waived. 

After  a  careful  scrutiny  of  the  authorities  relied  on  to  sus- 
tain the  exceptions  to  the  ruling  of  the  Court  below,  we  think 

that  there  is  o  error. 

Affirmed. 


S.  D.  GRIST  V.  CHARLES  H.  WILLIAMS. 

Sale — Veruior  and   Vendee — Agency — Evidence — Contract,   Re- 
scission of — Statute  of  Limitations. 

1.  If  a  vendee  refuses  to  receive  and  pay  for  goods  delivered  him  in  pur- 

suance of  a  contract,  the  vendor  has  the  right  either  to  rescind 
the  contract  or  resell  the  goods  and  recover  from  the  vendee  the 
difference  in  price.  Such  resale  is  not  per  ae  evidence  of  the  re- 
scission of  the  contract,  the  vendor  being  regarded,  quoad  hoc,  as 
the  agent  of  the  vendee. 

2.  The  fact  that  a  non-resident  debtor  has  property  within  the  State  will 

not  affect  section  162  of  The  Code,  which  suspends  the  operation 
of  the  statute  of  limitations  for  the  period  during  which  the  per- 
son, against  whom  the  demand  is  made,  is  out  of  the  State. 

Civil  action,  tried  before  Brown,  J.,  at  Fall  Terni,  1891,  of 
Beaufort  Superior  Court,  on  appeal  from  the  judgment  of  a 
Justice  of  the  Peace. 

The  plaintiff  alleged  that  he  had  contracted  to^  sell  and 
deliver  his  potato  crop  in  1887  to  defendant,  and  that  defend- 
ant agreed  to  pay  him  $2.25  per  barrel,  delivered  in  Wash- 
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ingt^n,  North  Carolina,  in  good  condition ;  that  there  were 
seventy-three  barrels  delivered,  according  to  contract,  to  de- 
fendant, and  in  good  condition,  and  that  the  defendant  had 
paid  $22.86  thereon  and  had  failed  to  pay  remainder.  The 
defendant  admitted  entering  into  a  contract,  as  alleged  by 
plaintiff,  except  that  it  was  part  of  said  contract  that  potatoes 
were  to  be  delivered  in  good  condition,  and  if  they  arrived 
in  Norfolk  sunburnt,  the  defendant  was  not  to  take  them, and 
that  said  potatoes  were  not  delivered  in  good  condition,  and 
were  sunburnt. 

The  parties  introduced  testimony  tending  to  prove  their 
respective  contentions.  Immediately  after  receiving  the  po- 
tatoes the  defendant  sent  to  plaintiiSF  the  following  telegram: 

"Potatoes  here,  and  in  bad  order;  sunburnt.  We  cannot 
receive  them.  Wire  us  when  and  where  to  ship  for  your 
account.     Answer  by  wire  immediately." 

To  which  one  Brown,  agent  of  plaintiff,  replied — 

"  Dispose  of  Grist  potatoes  to  best  advantage.  Hold  pro- 
ceeds for  me." 

Thereupon,  defendant  disposed  of  potatoes  and  remitted 
the  proceeds  to  plaintiff,  who  testified  that  he  received  the 
amount  on  account.  In  1891  the  plaintiff  brought  suit  to 
recover  the  difference  between  the  contract  price  and  the 
amount  so  remitted,  he  being,  in  the  meanwhile,  a  resident 
of  North  Carolina,  and  the  defendant  a  resident  of  Virginia, 
though  owning  property  in  the  former  State. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
defendant  appealed. 

Mr,  C.  F.   Warren^  for  plaintiff. 
Mr.  J,  H.  Smallf  for  defendant. 
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Shepherd,  J.:  According  to  the  findings  of  the  jury  the 
plaintiff  complied  in  every  respect  with  the  terms  of  the  con- 
tract of  sale  and  the  potatoes  were  duly  shipped  to  the 
defendant.  Upon  their  arrival  in  the  city  of  Norfolk,  Vir- 
ginia, the  point  of  destination,  the  defendant  wrongfully 
refused  to  receive  them,  telegraphing  to  the  plaintiflF,  "  We 
cannot  receive  them ;  wire  us  when  and  where  to  ship  for 
your  account.  Answer  by  wire  immediately."  It  is  well  set- 
tled that,  under  such  circumstances,  the  vendor  had  a  right, 
either  to  rescind  the  contract  or  resell  the  potatoes  and  hold 
the  vendee  responsible  for  the  difference  in  price.  It  is  also 
well  established  that  such  a  resale  by  the  vendor  "  is  not 
per  8€  evidence  of  a  rescinding  of  the  contract."  Hurlburt  v. 
Simpson,  3  Ired.,  233.  When  the  vendor  makes  such  a  resale 
he  is  considered  as  acting  as  the  agent  of  the  vendee  (1  Ben- 
jamin Sales,  1077,  note)  and  as  he  has  a  right  to  act  as  such 
agent  for  that  purpose,  we  are  unable  to  see  why,  in  this 
case  (considering  the  perishable  nature  of  the  article,  the 
necessity  for  immediate  action  and  the  intervening  distance) 
the  vendor  could  not  direct  the  vendee  to  make  the  sale 
without  necessarily  rescinding  the  contract.  In  the  absence 
of  any  further  testimony  as  to  what  actually  transpired 
between  the  parties  we  cannot,  merely  upon  this  correspon- 
dence, reverse  the  finding  of  the  jury  that  the  contract  was 
not  rescinded. 

The  exception  addressed  to  the  ruling  of  the  Court  exclud- 
ing the  testimony  as  to  the  indebtedness  of  several  other  par- 
ties in  Washington,  N.  C,  to  the  defendant,  cannot  be  sus- 
tained. The  testimony  could  not  have  affected  the  suspen- 
sion of  the  statute  of  limitations  under  The  Code,  §  162,  as  the 
fact  of  the  possession  of  propeHy  in  the  State  by  a  non-resi- 
dent does  not  put  the  statute  in  force  so  as  to  bar  his  personal 
liability.  The  real  facts  respecting  the  alleged  rescission, 
being  evidenced  by  the  correspondence,  and  not  being  dis- 
puted, the  testimony  offered  was  not  relevant  for  any  other 


66  IN  THE  SUPREME  COURT. 


HoDGBB  V.  Wilkinson. 


purpose  than  to  show  that  the  statute  was  suspended  by 
reason  of  the  non-residence  of  the  defendant  If  admitted 
for  any  other  purpose,  without  objection,  the  defendant  had 
no  legal  right  to  introduce  evidence  in  its  rebuttal. 

In  looking  over  the  record  we  can  find  no  error,  and  the 
judgment  must,  therefore,  be 

AflBrmed. 


JOHN  W.  HODGES  v.  W.  H.  W^ILKINSON. 

Assigmiient — Chattel  Mortgage — Evidence — Burden  of  Proof — 

Sale —  Warranty — Possession. 

1.  A  warranty  of  title  is  implied  in  sales  of  chattels;  this  implication 

arises  upon  proof  of  sale,  and  thereupon  the  burden  is  cast  upon 
the  party  denying  the  warranty,  or  resisting  a  recovery  upon  it,  to 
show  any  special  agreement  which  will  relieve  him  from  the  lia- 
bility. 

2.  It  is  not  essential  to  a  recovery  in  an  action  upon  an  implied  warranty 

in  the  sale  of  a  chattel  to  show  that  the  plaintiff  has  been  deprived 
of  possession  under  legal  process;  it  is  sufficient  if  he  shows  the 
paramount  title  is  in  another  who  has  acquired  possession.  The 
burden  of  proving  the  true  title  in  another  is  upon  the  plain tilT. 

3.  The  assignee  of  a  chattel  mortgage  acquires  an  interest  in  the  debt 

secured  and  the  property  pledged,  which  will  be  protected  in 
Courts  of  law.  as  well  as  in  Courts  of  equity ;  such  assignment 
may  be  either  with  or  without  seal;  it  need  not  be  registered,  and 
may  be  proved  as  any  other  endorsement. 

4.  In  the  trial  of  an  action  upon  an  implied  warranty  in  the  sale  of  a 

horse,  it  was  in  evidence  that  the  true  owner  had  brought  auit 
against  plaintiff  for  possession,  and  upon  claim  and  delivery 
proceedings  had  been  put  into  possession,  but  the  cause  was  still 
pending :  Held,  (1)  The  record  of  that  suit  was  competent  evidence 
to  show  possession  in  the  true  owner;  and  (2),  in  connection  with 
other  circumstances,  to  show  the  paramount  title  in  him. 
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Appeal  from  Justice  of  the  Peace,  tried  before  Broumy  /., 
and  a  jurj',  at  Fall  Term,  1891,  of  Beaufort  Superior  Court. 

The  pleadings  were  oral.  The  contentions  of  the  parties 
on  the  trial  in  this  Court  were  as  follows: 

The  plaintiff  alleged  that  he  had  exchanged  a  mule  with 
the  defendant  for  a  horse;  that  the  defendant  impliedly  war- 
ranted the  title  to  said  horse,  and  that  there  has  been  a  breach 
of  said  warranty ;  that  at  the  time  of  said  exchapge  there 
was  a  valid  outstanding  mortgage  on  said  horse,  unknown  to 
plaintiff;  that  the  quiet  possession  of  the  plaintiff  of  said 
horse  had  been  disturbed;  that  the  horse  had  been  taken  by 
one  H.  W.  Wahab,by  virtue  of  said  mortgage;  that  the  plain- 
tiff had  been  endamaged  to  the  amount  claimed  in  the  writ. 

The  defendant  denied  said  allegations,  and,  in  particular, 
denied  that  said  Wahab  was  the  legal  owner  of  said  mort- 
gage, or  that  there  was  anything  due  thereon,  or  that  there 
had  been  any  legal  eviction,  or  any  breach  of  the  alleged 
warranty,  and  contended  further  ,that  a  suit  was  pending  in 
this  Court  wherein  said  Wahab  is  plaintiff,  and  the  said  John 
W.  Hodges,  the  plaintiff  herein,  is  defendant,  wherein  said 
horse  was  taken  by  said  Wahab,  the  plaintiff  therein,  under 
claim  and  delivery  proceedings,  which  suit  has  not  term- 
inated, and  that  this  action  cannot  be  maintained  by  Hodges 
until  after  it  is  terminated 

There  was  much  conflicting  testimony  introduced  by 
plaintiff  and  defendant. 

The  entire  record  in  the  action  of  H.  W.  Wahab  v.  John  W. 
Hodges,  including  the  claim  and  delivery  papers,  was  also 
introduced. 
•The  materia]  portions  of  the  charge  were  as  follows: 

First  issue. — "  That  if  defendant  exchanged  a  horse  for  the 
mule  with  the  plaintiff,  and  traded  the  horse  to  the  plaintiff 
as  bis,  the  defendant's  horse,  if  nothing  else  appeared,  the 
law  implies  a  warranty  of  title  upon  the  part  of  the  defend- 
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ant.  But  this  warranty  is  an  implied  warranty.  There  is 
no  evidence  of  an  express  warranty  in  this  case. 

"  While  the  law  implies  a  warranty  of  title  when  the  ven- 
dor sells  chattel  property  as  his  own,  yet  such  implication 
may  be  repelled  by  the  words  or  statements  of  the  vendor  as 
is  claimed  by  defendant  in  this  case.  If  Wilkinson  stated  to 
the  plaintiff  Hodges  at  the  time  of  the  trade,  speaking  in 
respect  to  the  horse,  *that  he  would  not  warrant  anything,' 
then  that  is  a  refusal  to  warrant  at  all  and  you  should  answer 
first  issue,  No.  But  if  you  believe  Wilkinson  traded  the 
horse,  and  nothing  further. was  said  or  claimed  by  plaintiff, 
then  you  will  answer  first  issue,  Yes.  The  burden  of  proof 
is  on  defendant  to  repel  the  implication  of  warranty.  If  the 
plaintiff  asked  Wilkinson,  *  Will  you  warrant  this  horse  to 
be  sound  ?^  and  the  defendant  said  he  would  not,  and  nothing 
more  was  said,  this  would  not  be  sufficient  to  repel  implied 
warranty  of  title.  The  defendant  must  have  indicated  to  the 
plaintiff"  that  he  refused  to  warrant  title." 

Second  issue. — "  Has  there  been  a  breach  of  the  covenant 
of  warranty?  The  warranty  of  title  implied  by  the  law  in 
the  sale  of  personal  chattels  is  a  covenant  for  the  quiet  enjoy- 
ment and  possession.  Therefore,  before  the  plaintiff  can 
establish  a  breach  of  the  alleged  covenant  of  warranty,  the 
burden  of  proof  is  on  the  plaintiff  to  show  by  a  preponder- 
ance of  evidence  that  his  possession  of  the  horse  has  been 
disturbed,  either  by  lawful  process  or  by  some  one  holding 
the  paramount  true  title  to  the  horse. 

"  The  plaintiff  has  undertaken  to  show  both  a  legal  evic- 
tion or  seizure  by  legal  process,  and  further,  that  the  horse 
was  taken  by  H.  W.  Wahab,  holding  a  paramount  8uperit)r 
title  to  Wilkinson  and  Hodges.  The  plaintiff  has  put  in 
evidence  the  record  in  the  case  of  H.  W.  Wahab  v.  John  W. 
Hodges 

**  There  is  no  final  judgment  of  the  Court  in  the  suit,  and 
if  there  was  no  other  evidence  the  above  would  be  insuffi- 
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cient  to  establish  Wahab's  superior  claim,  and  would  not  be 
sufficient  evidence  of  a  breach  of  the  covenant  of  warranty. 
The  plaintiflF  undertakes  to  go  further  and  show  as  a  matter 
of  fact  that  at  the  time  of  the  trade  H.  W.  Wahab  held  a 
valid  mortgage  on  the  horse,  and  that  he  took  him  by  virtue 
of  his  mortgage. 

"  Upon  this  branch  of  the  case  the  Court  charges  that,  if 
you  believe  that  W.  H.  Green  owned  this  black  horse  before 
Wilkinson  got  him,  and  had  executed  a  mortgage  on  him, 
which  is  in  evidence,  and  was  a  valid  lien  on  said  horse  at 
date  of  the  trade,  and  that  said  mortgage  was  due  and  unpaid 
and  became  the  property  of  Wahab,  and  that  Wahab  took 
the  horse  from  Hodges  by  virtue  of  such  mortgage,  then 
there  iias  been  a  breach  of  warranty,  and  you  should  answer 
second  issue.  Yes. 

"It  is  true,  that  any  defense  is  open  to  Wilkinson  in  this 
action  against  the  validity  of  Wahab's  claim  that  was  open 
to  Hodges  in  the  suit  Wahab  brought  against  him,  and, 
therefore,  it  is  incumbent  on  plaintiff  to  show  that  at  the 
time  Wilkinson  traded  him  the  horse  the  mortgage  was  a 
valid  lien  on  him,  was  unpaid,  and  that  the  horse  has  been 
taken  from  him  by  virtue  of  it  and  by  the  owner  of  it." 

There  was  a  verdict  and  judgment  thereon  for  plaintiff, 
and  defendant  appealed. 

Mr.  C.  F.   Warren^  for  plaintiff. 
Mr,  J.  H,  Small,  for  defendant. 

Avery,  J. :  The  warranty  of  a  title  implied  in  every  sale 
of  a  chattel  has  been  declared  by  this  Court  to  be  in  effect  a 
covenant  for  quiet  enjoyment.  Cowan  v.  Silliman,  4  Dev., 
46;  Webster  v.  Laws,  89  N.  C,  224.  The  distinction  drawn 
by  the  Supreme  Court  of  Kentucky  between  the  breaches  of 
express  and  implied  warranties  of  personal  property  {Scott  v. 
Scott,  2  Marsh,  218 ;  Tipton  v.  Triplett,  1  Metcalf,  570)  has  not 
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been  generally  recognized  by  other  Courts  of  this  country, 
{Ghro88  V.  Keesske,  41  Cal.,  Ill ;  Rawle  on  Cove.,  5th  ed.,  §  60) 
though  at  least  one  Court  and  text-writers  of  the  highest 
respectability  have  given  their  sanction  to  it.  Metheny  v. 
Mann,  73  Mo.,  677;  5  Louis  R.  &  R.,  §  2379,  page  3971. 

If  the  question  had  been  left  an  open  one,  however,  strong 
reasons,  well  supported  by  authority,  might  be  adduced  in 
favor  of  the  contention  that  covenants  of  warranty  of  the  title 
to  chattels,  whether  express  or  implied,  are  analagous  rather 
to  the  personal  covenant  that  the  grantor  is  seized  of  land, 
has  full  right  to  convey  it,  and  that  the  land  is  free  from 
incumbrances,  than  to  the  covenants  of  warranty  and  quiet 
enjoyment,  which  run  with  the  land,  and  that  a  breach  is 
created  and  the  right  of  action  accrues  at  the  time  of  the 
sale,  if  the  title  of  the  seller  is  then  defective.  Perkins  v. 
Whelariy  116  Mass.,  542;  Harrington  v.  Murphy,  109  Mass.,  299. 

But  it  seems  to  be  settled  by  the  decisions  of  this  Court 
that  it  is  not  an  essential  prerequisite  to  recovery  on  the 
covenant  of  warranty  or  quiet  enjoyment  in  a  deed  for  land 
even  that  the  plaintiff  should  show  that  he  has  been  actually 
evicted  under  legal  process.  Parker  v.  Dunn,  2  Jones,  203. 
If  he  has  not  been  so  evicted,  yet  if  he  show  that  he  has 
yielded  the  possession  to  the  owner  by  title  paramount,  or 
that  the  lands  being  unoccupied,  such  true  owner  has  entered 
and  acquired  possession,  it  ia  sufficient  evidence  of  a  breach 
of  the  warranty.  Hodges  v.  Latham,  98  N.  C,  243 ;  Duvall  v. 
Craig,  1  Wheat.,  45 ;  Read  v.  Staton,  3  Hay.,  (Tenn  )  159 ;  Kel- 
logg V.  Plott,  33  N.  J.  L.,  332 ;  Greenleaf  on  Ev.,  §  244.  Proof 
of  '*  the  existence  of  a  better  title  with  an  actual  possession 
in  another  under  it,'*  is  equivalent  to  evidence  of  an  eviction 
(Grist  V.  Hodges,  3  Dev.,  200)  and  the  plaintifiF  will  be  relieved 
of  the  burden  of  showing  a  breach  of  the  covenant  which  he 
takes  upon  himself  in  bringing  the  action  when  he  adduces 
such  proof  of  title  as  makes  further  contention  probably  use- 
less.   Lee  V.  Oause,  2  Ired.,  444.    The  law  does  not  require 
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one  to  do  a  vain  thing.    It  is  not  incumbent  on  him  to  make 
himself  a  trespasser  by  an  actual  entry,  nor  to  incur  the  use- 
less expense  and  suffer  the  needless  delay  incident  to  bring- 
ing a  hopeless  suit.     Ibid,     Coble  v.  Wellborn^  2  Dev.,  388 ; 
Jachoii  V.  Hanna,  8  Jones,  188.    The  covenant  of  warranty 
is  "  subject  to  the  same  construction  with  a  covenant  for  quiet 
enjoyment."     Herrin  v.  McEntyre,  1  Hawks,  410.     Actions 
on  the  warranty  of  title  implied  in  the  sale  of  personal  prop- 
erty being  then  governed  by  the  same  rules  as  to  the  burden 
of  proving  the  breach  as  those  brought  upon  covenants  for 
quiet  enjoyment  of  lands  {Cowan  v.  Silliraan^  supra,  Parker  v. 
Dunuy  supra,  Webster  v.  Laws,  supra)  it  necessarily  follows  that 
it  was  sufficient  for  the  plaintiflf  to  show  that  Wahab  had 
title  to  the  horse  in  controversy  by  virtue  of  the  mortgage 
when  Wilkinson  sold  to  the  former,  and  that  the  horse  had 
been  seized  and  the  possession  of  him  acquired  by  Wahab  by 
virtue  of  the  warranty  in  the  claim  and  delivery  proceeding 
brought  against   the   plaintiff.     Upon  principle  it  was  no 
more  necessary  for  Hodges  to  await  the  recovery  of  Wahab 
in  the  pending  action,  than  it  would  have  been  to  prosecute 
an  unsuccessful  suit  against  Wahab,  had  the  latter  acquired 
possession  by  bridling  the  horse  while  it  was  straying  in  the 
pubHc  highway  and    without   objection   from  any   person. 
Cohle  v.  Wellborn,  supi-a.     The  record  as  corrected  by  consent 
of  counsel,  makes  no  material  change  in  the  status  of  Hodges 
and  Wahab  when  this  action  was  brought.     If  Hodges  had 
actually  surrendered  the  horse  to  Wahab  on  demand,  or  if 
he  agreed  to  give  no  trouble  if  claim  and  delivery  proceed- 
ings should  be  instituted,  still  he  had  the  burden  on  him  of 
showing  the  title  in  Wahab  with  the  advantage  to  the  defend- 
ant of  having  the  opportunity  to  meet  and  contradict,  if  he 
could,  the  testimony  offered  to  prove  title  in  him,  which  he 
could  not  have  done  in  the  suit  already  instituted  against 
Hodges.    If  there  was  a  combination  between  Wahab  and 
Hodges,  the  defendant's  safety  depended  upon  being  allowed 
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on  his  own  behalf,  to  dispute  Wahab's  claim  to  paramount 
title.  If  Wahab  had  such  title,  and  it  could  be  established 
despite  the  resistance  of  the  defendant,  it  is  but  just  that  he 
should  have  the  horse,  and  that  Hodges  should  recover  his 
value  from  the  defendant.  If  the  contest  between  Wahab 
and  Hodges  was  but  a  sham  battle,  Wilkinson  has  no  reason 
to  complain  that  it  was  not  acted  out  and  that  he  has  com- 
pelled Hodges  to  show  in  this  action  what  Hodges  had 
refused  to  make  Wahab  prove  in  that  primarily  brought  and 
still  pending.  If  Hodges  offered  testimony  suflBcient  to  sat- 
isfy the  jury  that  Wahab  had  paramount  title,  then  Wilkin- 
son, by  implication  at  least,  must  have  falsely  warranted  the 
title  to  the  horse  and  would  have  no  ground  of  complaint  if 
Hodges  had  surrendered  possession  to  the  (rue  owner  on 
being  convinced  of  his  right,  and  even  with  the  assurance  from 
Wahab  that  he  would  not  insist  on  his  rights  in  case  the 
plaintiff  should  fail  to  recover  in  this  action. 

The  plaintiff,  in  order  to  show  paramount  title  as  well  as 
possession  in  Wahab,  offered  a  chattel  mortgage  dated  May 
9,  1885,  executed  by  W.  H.  Green  to  Harriet  Cohen,  which 
had  been  regularly  proven  and  registered  in  Hyde  county. 
After  objection  the  Court  admitted  the  chattel  mortgage 
except  the  writing  on  the  margin  of  it  purporting  to  be  an 
assignment  of  the  mortgage  by  Harriet  Cohen  which  plain- 
tiff proposed  to  prove  subsequently.  The  deed,  except  the 
endorsement,  having  been  proved  and  registered  in  due  form, 
it  was  premature  to  raise  a  question  as  to  the  effect  of  the 
deed  or  endorsement  at  that  stage  of  the  trial.  Vickers  v. 
Ldgh,  104  N.  C,  248;  Cox  v.  Ward,  107  N.  C,  507. 

But  it  is  contended  for  the  appellant  that  the  testimony 
offered,  if  competent,  does  not  prima  facie  show  title  in  Wahab, 
because  the  assignment  did  not  divest  it  out  of  Harriet  Cohen. 
Even  where  land  was  conveyed  by  absolute  deed,  and  the 
grantee  subsequently  endorsed  on  the  deed,  "  I  transfer  the 
within  deed  to  A.  B.,"  or  "  I  relinquish  all  my  right  and  title 
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to  the  withiii  deed,"  it  was  declared  by  this  Court  that  such 
endorsements,  if  supported  by  a  valuable  consideration,  con- 
stituted contracts  for  reconveyance,  which  the  Courts  could 
enforce  by  a  decree  for  specific  performance.  Linker  v.  Longj 
64  N.  C,  296;  Tunstall  v.  Cobb,  109  N.  C,  326;  Beattie  v. 
Railroad,  108  N.  C,  429.  Such  endorsements,  upon  mort- 
gage deeds  conveying  land,  as  do  not  purport  to  act  upon  the 
land  or  the  mortgagee's  interest  in  it,  will  not  pass  the  legal 
interest  or  power  of  sale.  Dameroii  v.  Eskridge,  104  N.  C, 
621 ;  Williams  v.  Teachey,  85  N.  C,  402.  But  the  assignee 
of  a  chattel  mortgage  acquires  an  "interest  in  the  debt 
secured  and  the  property  pledged,  which  courts  of  law 
as  well  as  courts  of  equity,  will  recognize."  The  effect  of 
assigning  the  mortgage  deed  without  transferring  the  note 
which  it  is  executed  to  secure,  says  Anderson,  J.,  in 
Campbell  v.  Rich,  60  N.  Y.,  214,  is  "to  transfer  to  the 
assignee  the  property  embraced  in  the  mortgage  as  security 
for  his  advances."  If  the  mortgagee  assign  the  debt  secured 
in  a  chattel  mortgage  before  or  after  forfeiture,  said  South- 
ERFORD,  J  ,  in  Langdon  v.  Bush,  9  Wendell,  80,  the  interest 
of  the  mortgagee  passes  to  the  assignee,  and  if  the  property 
be  taken  by  a  stranger,  trespass  must  be  brought  by  the 
assignee,  not  by  the  assignor.  The  principle  involved,  if  not 
the  precise  question  presented  in  this  case,  was  passed  upon 
by  the  Supreme  Court  of  Michigan  (Graves  and  Cooley  con- 
curring with  Martin,  J.,  in  the  opinion)  in  EUsiuorih  v.  Hall, 
48  Mich.,  411,  when  that  Court  held  that  the  assignee,  under 
a  bona  fide  mortgage,  is  entitled  to  the  same  protection  as  the 
mortgagee  in  an  action  of  replevin,  brought  by  a  claimant 
of  the  goods.  If  Wahab  would  be  entitled  to  the  same  pro- 
tection as  Harriet  Cohen  in  the  auxiliary  proceeding  of  claim 
and  delivery  (which,  as  a  substitute  for  replevin),  he  must, 
by  virtue  of  the  assignment,  be  considered  the  owner,  in  law 
and  equity,  of  the  property,  until  his  debt  is  paid.  The  law, 
for  reasons  which  it  is  useless  to  explain  here,  makes  it  essen- 
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tial  that  a  deed  for  land,  in  order  to  pass  the  legal  estate^ 
should  not  only  be  signed,  but  sealed.  Without  a  seal,  a 
paper  otherwise  in  the  form  of  a  deed  of  bargain  and  sale, 
does  not  pass  the  legal,  but  only  the  equitable  estate.  Avent 
V.  Arrington,  105  N.  C,  392.  On  the  other  hand,  personal 
property  passes  by  an  assignment,  either  with  or  without 
seal,  and  where  it  is  the  purpose  of  the  parties  to  transfer 
all  of  the  rights  of  the  mortgage,  under  a  chattel  mortgage, 
to  another,  there  is  no  reason  why  an  endorsement,  like  that  ) 

made  in  this  case  on  the  instrument,  should  not  be  held  to 
put  the  assignee,  in  law  and  equity,  in  tl)e  place  of  the 
assignor.  Kod  v.  Bender^  25  Mich.,  516;  Jones  on  Ch.  Mort., 
sections  50(5  to  510;  Barbour  v.  White,  47  111.,  154;  Moody  v. 
.Ellshee,  4  Ricliardson  (^S.  C),  21;  Gilchrist  v.  Patterson^  18 
Ark.,  579. 

The  plaintiff  first  offered  to  prove  by  H.  W.  Wahab  that 
he  sent  Dick  Howard,  a  constable,  to  take  possession  of  the 
horse,  and  upon  objection  being  maHe  to  the  competency  of 
that  testiuionv,  the  record  of  the  action  entitled  H.W.Wahah 
V.  John  W.  Hod(/ps  {the  plaintiff  in  this  action),  then  pending 
in  the  Superior  C'ourt  of  Beaufort  County,  was  offered.  This 
was  the  action  in  which  the  ancillary  proceeding  of  claim 
and  delivery  was  instituted,  and  the  warrant  was  issued 
under  which  the  seizure  was  made  and  the  horse  delivered 
to  Wahab.  It  appeared  from  the  record  that  no  final  judg- 
ment had  been  rendered.  If  the  law  has  been  correctly 
stated  by  us,  it  was  clearly  competent  to  introduce  the  record 
to  show  possession  in  Wahab  under  the  process  of  the  Court 
in  connection  with  other  testimony  tending  to  prove  that 
the  paramount  title  was  also  in  him.  After  the  defendant 
objected  to  showing  by  parol  how  that  possession  was 
acquired,  we  cannot  see  upon  what  ground  he  could  com- 
plain of  the  plaintiff  for  showing  not  only  the  actual  posses- 
sion, but  the  record  of  the  judicial  proceeding  in  which  the 
warrant  of  seizure  was  issued.    The  lien  of  the  chattel  mort- 
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gage  was  created  by  registering  the  original  instrument,  and 
such  registration  was  notice  to  the  world  of  the  existence  of 
the  lien.    It  was  not  material  to  the  public  whether  the  debt 
and  property  were  transferred  by  the  mortgagee.     The  pur- 
pose of  the  Legislature  in  passing  the  statute  in  reference  to 
registration  was  to  prevent  the  creation  of  secret  liens  whicl> 
embarrass  trade  and  tend  to  encourage  fraud.     There  is  no 
provision  in  our  statute  {The  Code,  §  1274)  which  requires 
assignments  of  chattel  mortgages  or  the  debts  secured  by 
them  to  be  proven  or  registered  ;  nor  is  there  any  good  reason 
for  enacting  such  a  law,  though  it  has  been  done  in  other 
States.    The  mortgage  is  declared  "good  to  all  intents  and 
purposes"  when  registered  according   to  law.     No  matter 
how  often  they  may  be  assigned,  they  are  still  good  to  pro- 
tect the  interest  of  the  holder  of  the  debt. 

Here  it  was  competent  to  prove  the  signature  of  Harriet 
Cohen  to  the  endorsement,  "Value  received,  I  hereby  trans- 
fer this  mortgage  to  H.  W.  Wahab,"  she  being  dead,  just  as 
it  would  have  been  to  prove  the  execution  of  an  assignment 
written  on  a  separate  and  distinct  piece  of  paper. 

In  view  of  all  of  the  testimony  on  the  subject,  we  think 
there  was  no  ground  for  the  complaint  that  the  Judge  in 
his  charge  assumed  that  the  black  horse  was  identified.  All 
of  the  mortgagor's  horses  were  conveyed  in  the  deed,  but 
according  to  all  the  witnesses  who  knew  the  animals,  except 
Ed.  Spencer,  there  was  one  black  horse  and  only  one.  Spen- 
cer testified  that  the  mortgagor  had  a  mare  and  two  horses 
all  told,  and  that  one  of  the  horses  was  "a  dark  bay,  and 
the  other  was  darker  still."  It  cannot  be  reasonably  insisted 
that  in  testifying  that  a  horse  is  darker  than  a  dark  bay, 
the  witness  meant  to  be  understood  as  denying  that  the 
horse  in  dispute  was  what  is  known  as  a  black  horse,  as 
other  witnesses  had  stated.  There  was  no  such  conflict  in 
the  testimony  as  to  the  identity  of  the  horse,  as  to  make  it 
the  duty  of  the  Judge  to  leave  the  question  to  the  jury. 
111—5 
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The  implication  of  warranty  of  title  arises  on  proof  of 
any  sale  of  a  chattel,  and  when  the  sale  was  shown  the  bur- 
den was  upon  a  party  denying  the  warranty  and  resisting  a 
recovery  growing  out  of  it,  to  show  some  special  agreement 
that  the  seller  should  be  discharged  from  such  liability. 

Upon  a  review  of  the  whole  record,  we  think  that  the 
rulings  of  the  Court  as  to  the  competency  of  testimony,  and 
the  portions  of  the  charge  that  were  excepted  to,  should  be 
sustained.     There  is  no  error. 

Affirnud. 


JOHN  R.  BONNER  v.  R.  T.  HODGES. 

Evidence — Fraud — Expression  of  Opinion  by  Judge. 

1.  It  is  only  where  the  law  gives  to  testimony  aq  artificial  weight  that 

the  Judge  is  at  liberty  to  express  an  opinion  upon  its  weight. 

2.  Upon  the  trial  of  an  action  involving  the  bona  fides  of  an  assign- 

ment for  the  benefit  of  creditors,  it  was  in  evidence  that,  at  the 
request  of  the  assignor,  one  of  his  creditors  postponed  taking 
judgment  before  a  Justice  of  the  Peace  until  an  hour  of  the  day- 
later  than  that  named  for  the  return  of  the  summons,  the  debtor 
alleging  that  he  was  making  arrangements  to  borrow  the  money, 
but  before  the  expiration  of  the  extended  time,  the  debtor  made 
an  assignment,  preferring  other  creditors:  Held,  that  an  instruc- 
tion to  the  jury  that  the  circumstance  was  a  strong  badge  of 
fraud  was  not  warranted  under  the  Act  of  1796  (The  Code,  §  413). 

Civil  action  against  the  Sheriff  for  a  trespass,  tried  at 
Spring  Term,  1892,  of  Beaufort  Superior  Court,  before 
Shvfordy  J. 

W.  B.  Rodman,  an  attorney,  held  a  claim  for  collection  ia 
favor  of  one  Thomas  against  one  Gaskin*'.  He  brought  suit 
against  Gaskins,  and  at  the  urgent  solicitation  of  Gaskins 
postponed  the  hearing  before  the  Justice  of  the  Peace  for  sev- 
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€ral  days  till  February  the  6th,  at  10  o'clock  a.  m.,  when  Gas- 
kins  induced  him  to  agree  to  a  postponement  of  the  trial  till 
after  12  o'clock  by  a  promise  to  try  to  borrow  the  money 
before  noon.  At  11  o'clock  of  that  day  Gaskins  executed  a 
deed  of  assignment,  preferring  other  creditors,  whose  debts 
will  exhaust  all  of  his  property.  The  attorney  subsequently 
obtained  judgment  for  his  client  and  caused  the  defendant 
Sheriff  to  seize  the  goods  on  execution  issued  on. his  debt. 
The  Sheriff  is  sued  for  making  this  seizure.  The  other 
material  facts  are  staled  in  the  opinion. 

There  was  a  verdict  and  judgment  thereon  for  the  defend- 
ant, and  the  plaintiff  appealed. 

Mr,  J.  H,  Small  J  for  plaintiff. 
Jfr  C.  F.  Warren,  for  defendant. 

Avery,  J. :  The  charge  of  the  Court  embodied  a  full,  clear, 
and  for  the  most  part,  correct  statement  of  the  law  applicable 
to  the  testimony.  But  in  response  to  a  request  of  counsel 
made  when  the  instruction  proper  was  finished,  the  jury 
were  told  that  a  circumstance  shown  in  evidence  was  a  strong 
badge  of  fraud.  The  testimony  so  characterized  was  to  the 
effect  that  the  debtor  had  asked  the  attorney  of  a  creditor  to 
postpone  taking  a  judgment  against  him  before  a  Justice  of 
the  Peace,  and  that  while  the  attorney  was  holding  the  case 
open  till  12  o'clock  of  the  same  day  to  see  if  the  debtor  could 
borrow  the  money  to  pay  his  debt,  as  he  had  proposed  to  do> 
the  debtor  made  an  assignment  at  11  o'clock,  preferring 
other  creditors,  and  making  no  provision  for  the  payment 
of  the  claim  upon  which  the  attorney  had  sued. 

The  trial  .Judge  must,  upon  the  request  of  counsel,  and 
sometimes  his  own  motion,  instruct  the  jury  upon  the  weight 
of  testimonv  in  cases  of  this  kind,  where  it  is  sufficient  to 
raise  a  presumption  of  fraud,  "  but  he  is  not  at  liberty  to  say 
to  the  jury  that  any  fact,  proved  or  admitted,  that  does  not 


68  IN  THE  SUPREME  COURT. 

Bonner  v,  Hodgbs. 

raise  a  presumption  of  the  truth  of  the  allegation  of  fraud, 
is  a  strong  circumstance  tending  to  establish  it."  Berry  v. 
IlaU,  105  N.  C,  164;  Ferrall  v.  Broadway,  95  N.  C,  551.  In 
the  case  of  Bemj  v.  Hall,  the  Court  said  further:  "  But  opin- 
ions of  chancellors,  as  to  the  weight  of  evidence  in  particular 
cases,  when  they  are  often  inconsistent  with  ideas  of  testi- 
mony, expressed  by  the  same  Court  or  the  same  Judge,  upon 
a  state  of  facts  almost  identical  in  some  other  suit,  must  not 
be  mistaken  for  rules  of  evidence.  When  the  facts  tending  to 
establish  the  right  of  the  plaintiff  to  equitable  relief  de- 
manded are  in  dispute,  the  jury  must  pass  upon  the  testimony, 
and  the  Judge  has  no  right  to  express  an  opinion  as  to  its 
weight,  but  may, and  under  some  circumstances  must,  explain 
the  law  as  to  presumptions  arising  on  the  evidence."  Ex- 
pressions used  by  chancellors,  when  giving  the  reasons  for 
reaching  certain  conclusions  of  fact,  as  that  circumstances 
mentioned  had  more  than  ordinary  weight  with  them,  are 
not  to  be  relied  upon  as  authority  upon  the  law,  since,  in 
passing  upon  the  facts,  they  were  discharging  the  duties  now 
devolving  upon  jurors.  The  Judge  may  explain  the  law 
arising  on  the  facts,  but  he  is  not  at  liberty  to  give  an  opin- 
ion as  to  "  whether  a  fact  is  fully  or  sufficiently  proved."  The 
Code,  §  413.  It  is  true  that  the  language  of  chancellors  used 
in  discussing  the  weight  of  evidence  was  sometimes  repeated 
inconsiderately  in  discussing  cases  tried  in  a  court  of  law, 
and  this  mistake  has  led  to  some  confusion,  but  under  our 
statute  it  is  only  where  the  law  gives  to  testimony  an  artificial 
weight  that  the  Judge  is  at  liberty  to  mention  the  sufficiency 
of  proof  at  all  in  delivering  his  instructions  to  the  jury. 
Bobbin  V.  RodweU,  105  N.  C,  236;  HeLmn  v.  Qrem,  Ibid,  265; 
Harding  v.  Long,  103  N.  C,  1 ;  Woodruff  v.  BowUb^  104 
N.  C,  197. 

We  think,  therefore,  that  there  was  error,  for  which  the 
plaintiff  is  entitled  to  a  new  trial. 
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EL  T.  BELL  v.  W.  F.  HOWERTON  et  al. 

Principal — Surety — Jurisdiction  of  Jristices  of  the  Peace — 
Equitable  Defenses — " Splittinj  Actio  is" 

1.  One  who  has  become  surety  for  the  performance  of  a  contract  has  the 

duty  imposed  upon  him  of  seeing  that  the  contract  is  performed* 
and  he  cannot  require  the  creditor  to  assume  any  obligation  which 
he  has  incurred. 

2.  While  a  creditor  is  not  bound  to  exercise  diligence  to  enforce  the  col- 

lection of  a  demand  upon  which  he  has  surety,  he  has  no  right  to 
release  any  other  security  which  he  has  acquired,  and  which 
might  be  available  in  satisfaction  of  the  debt,  and  if  he  does  so  it 
will  discharge  the  surety. 

3.  A  landlord  instituted  in  the  Court  of  a  Justice  of  the  Peace  two  sepa- 

rate actions,  each  for  the  recovery  of  a  bale  of  cotton  to  which  he 
claimed  title  under  a  contract  with  his  tenant,  and  which  he 
alleged  had  been  wrongfully  converted:  Held,  That  this  was  not 
such  a  splitting  of  causes  of  action  as  would  authorize  a  dismissal 
of  the  suits. 

4.  Although  the  Courts  of  Justices  of  the  Peace  cannot  affirmatively 

administer  equity,  they  have  jurisdiction  of  equitable  matters  set 
up  by  way  of  defense  in  actions  properly  cognizable  before  them. 

Civil  actiox,  tried  on  an  appeal  from  the  Court  of  a 
Justice  of  the  Peace,  at  Spring  Term,  1892,  of  Edgecombe 
Superior  Court,  Brown^  .7,  presiding. 

The  plaintiff  appealed. 

The  case  is  stated  in  the  opinion. 

Mr.  G.  M,  T,  Fountain,  {ov  plaintiff. 
Mr,  Jacob  Battle,  for  defendant. 

Shepherd,  J  :  The  defendant  Howerton  was  the  tenant 
of  the  plaintiff,  and  executed  to  him  a  bond  for  the  payment 
of  rent,  with  the  defendant  Braswell  as  surety.  The  plain- 
tiff, in   November,  1888,  by  virtue  of  his  lien  as  landlord, 
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sued  fur  the  possession  of  two  bales  of  cotton  grown  on  the 
leased  premises,  and  the  same  having  been  seized  under 
claim  and  delivery  proceedings,  were,  upon  the  execution  of 
the  usual  undertaking,  surrendered  to  Alexander  Greene,  a 
defendant  in  said  suit,  who  claimed  the  same  under  an  agri- 
cultural lien  executed  to  him  by  the  tenant.  The  sureties  to 
the  undertaking,  as  well  as  the  said  Greene,  were  perfectly 
solvent;  but  the  plaintiff,  instead  of  prosecuting  his  action, 
submitted  to  a  nonsuit  at  the  Spring  Term,  1891,  of  the 
Superior  Court  of  Nash  County,  and  now  brings  this  action 
before  a  Justice  of  the  Peace  on  the  bond  above  mentioned- 

The  foregoing  facts  appear  in  the  answer  of  the  defendant 
surety  BrASwell ;  and  the  plaintiff,  having  demurred  to  the 
same,  the  only  questions  presented  are  whether  the  said  facts 
constitute  a  defense  by  way  of  discharging  the  surety,  and 
whether  such  a  defense  can  be  entertained  in  the  Court  of  a 
Justice  of  the  Peace. 

Except  when  required  by  written  notice  under  Tfie  Code 
(section  2097),  it  is  not  the  legal  duty  of  the  principal  to  insti- 
tute a  suit  against  the  debtor,  or  to  pursue  such  a  suit  with 
diligence  and  to  call  to  his  aid  all  of  the  remedies  provided 
by  the  law.  If  he  has  brought  suit,  he  is  not  compelled  to 
prosecute  the  same  to  judgment;  or  if  he  has  recovered 
judgment,  he  may  fail  or  refuse  to  sue  out  execution ;  and, 
indeed,  if  execution  has  been  issued,  he  may  cause  it  to  be 
returned  without  a  levy.  All  this  may  be  done,  although 
judgment,  execution  and  levy  would  have  resulted  in  the 
collection  of,  the  debt  against  the  principal  debtor,  and  still 
the  surety  w-ill  not  be  discharged.  Pipkin  v.  Bondy  5  Ired., 
Eq.,91;  Keslerw.  Linker,  82  N.C.,4€G;  Baylies  on  Sureties,  219. 

The  principle  of  the  foregoing  conclusions  is  that  the  duty 
of  performing  the  contract,  or  seeing  that  it  is  performed,  is 
on  the  surety,  and  that  he  cannot  require  the  creditor  to 
assume  any  part  of  a  burden  which  he  has  made  his  own. 
But   while  the  creditor  need  not  take  active   measures    to 
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enforce  the  payment  of  the  debt,  and  may  therefore  discon- 
tinue those  which  he  has  instituted,  he  has  no  right  to  relin- 
quish any  hold  that  has  Actually  been  acquired  and  which 
might  have  been  made  effectual  as  a  means  of  payment.  It 
baa  accordingly  been  held  that  *'if  the  creditor  takes  the 
goods  of  the  principal  debtor  in  execution,  and  afterwards 
withdraws  that  execution,  he  discharges  his  surety  pro  tanto. 
Mayhew  v,  OrickeU,  2  Swann,  191.  So,  in  Law  v.  East  India 
Co,  4  Ves.,  829,  it  was,  says  Judge  Gaston  (in  Cooper  v. 
Wilcox,  2  D.  &  B.  Eq.,  90),  "considered  as  incontestible 
that  where  a  creditor  has  a  fund  of  a  principal  debtor  suffi- 
cient for  the  payment  of  the  debt  and  gives  it  back  to  the 
debtor,  the  surety  can  never  after  be  called  upon.  The 
creditor,  by  virtue  of  the  seizure  in  execution,  or  of  the 
deposit,  becomes  a  trustee  of  the  security  so  acquired,  or  of 
the  fund  for  the  benefit  of  all  concerned,  and  is  responsible 
to  at)y  party  injured  by  unfaithfulness  in  the  execution  of 
that  trust.  For  it  is  a  rule  that  if  he  be  not  only  creditor,  but 
trustee,  then  even  hisneglect,  if  it  occasion  the  loss  of  that  to 
the  benefit  of  which  the  surety  is  entitled,  will  pro  ianto  dis- 
cbarge the  surety.  Capel  v.  Bidler,  2  Sim.  &  Stew.,  457." 
The  learned  Judge  further  remarks  that,  "  in  justice  he  (the 
creditor)  must  be  regarded  as  having  interfered  (the  italics 
are  his)  with  the  collection  of  the  debt  at  his  peril,  and  not 
at  the  risk  of  those  who  neither  consented  to  the  course  pur- 
sued nor  were  consulted  respecting  it."  Nelson  v.  Williams, 
2  D.  &  B.  Eq.,  118 ;  Smith  v.  McLeod,  3  Ired.  Eq.,  390 ;  Pipkin 
V.  Bond,  supra;  Brant  on  Suretyship,  381.  "  It  is  difficult 
(says  Mr.  Brandt,  supra)  to  perceive  why  the  release  of  an 
attachment  lien  on  the  property  of  the  principal  should  not 
have  the  same  eCFect  as  the  release  of  any  other  specific  lien 
upon  the  property  of  the  principal  acquired  by  the  creditor 
after  the  surety  becomes  bond  ;"  and  in  this  he  is  supported 
by  abundant  authority.  City  of  Maqixoketa  v.  Willy,  35  Iowa, 
333;  Bank  v.  Waison,  24  Mo.,  333;  Ashby  v.  Smith,  9  Leigh, 


72  IN  THE  SUPREME  COURT. 


Bell  v.  Howerton. 


162;  Reea  y,  Barrington,  and  notes;  White  &  Tudor's  L.  C. 
The  same  principle  necessarily  applies  to  a  case  like  the 
present,  where  the  creditor  actually  seizeii  the  property  upon 
which  he  had  an  undoubted  lien,  and  then  voluntarily 
released  the  undertaking,  given  for  the  return  thereof,  by 
submitting  to  a  nonsuit  of  his  action.  By  his  interference 
he  constituted  himself  b.  trustee,  and  he  should  be  held  respon- 
sible for  the  loss  or  impairment  of  the  security  resulting 
from  his  neglect  or  unfaithfulness.  The  surety  had  a  right 
to  assume  that  the  plaintiff,  as  such  trustee,  would  not  sur- 
render the  undertaking  given  in  lieu  of  the  property,  and 
thus  practically  destroy  the  subject-matter  of  the  lien.  In 
Pipkin  V.  Bondy  supra,  it  is  said  that  "  while  the  creditor  is 
not  bound  to  diligence,  he  is  bound  not  to  increase  the  risk 
of  the  surety  by  any  act  of  his ;  and  if  he  does  anything  that 
ha^  that  effect,  he  can  no  longer  look  to  the  surety."  By  the 
action  of  the  plaintiff  in  seizing  the  property,  the  surety  was 
lulled  into  inactivity  for  two  or  three  years,  the  subject  of  the 
lien  converted,  and  the  undertaking  for  the  return  thereof 
released.  Tims  the  surety,  if  now  required  to  pay  the  f>lain- 
tiff,  is  stripped  of  all  remedy  except  an  action  for  the  conver- 
sion of  the  property.  Under  these  circumstances,  it  cannot 
be  seriously  contended  that  his  security  has  not  been  impaired 
or  his  risk  increased  by  the  act  of  the  plaintiff;  and  it  wouM 
seem  more  in  accordance  with  natural  justice,  as  well  as  the 
firmly  established  principles  of  equity,  that  he  who  by  his 
own  conduct  has  sacrificed  the  security,  should  alone  be 
required  to  pursue  the  remaining  and  more  doubtful  remedy. 
We  see  nothing  in  the  case  which  justified  the  taking  of 
the  nonsuit.  It  is  true  that  separate  actions  were  brought 
for  each  bale  of  cotton  before  different  Justices.  These  were 
afterwards  consolidated  in  the  Superior  Court,  where  they 
were  pending  by  way  of  appeal.  The  case  of  Jarrett  v.  Self, 
90  N.  C,  478,  cited  by  counsel,  relates  to  the  *' splitting  up" 
of  the  items  of  a  single  contract  for  tlie  purpose  of  inferring 
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jurisdiction  upon  Justices  of  the  Peace,  and  is  not  in  point, 
as  these  actions  were  not  brought  upon  the  contract  for  the 
recovery  of  the  indebtedness,  but  for  the  possession  of  distinct 
pieces  of  property  which  had  been  tortiously  taken.  There 
are  no  circumstances  tending  to  show  any  fraud  upon  the 
jurisdiction,  and  which,  on  that  ground,  would  have  author- 
ized the  dismissal  of  the  actions. 

It  is  further  insisted  that,  conceding  the  conduct  of  the 
plantiff  operated  as  a  release  of  the  surety,  the  defense,  being 
of  an  equitab'e  nature,  cannot  be  set  up  in  the  Court  of  a 
Justice  of  the  Peace. 

In  Cooper  v.  Wilcox^  svpra,  in  speaking  of  such  a  defense, 
the  Court  said  :  **  The  principle  is  spoken  of  as  one  of  equity, 
but  it  prevails  in  all  courts  where  the  relation  of  principal 
and  surety  can  be  recognized.  *  *  *  But  the  form  of  the 
security  frequently  puts  itoutof  tl#e  power  of  any  but  a  court 
of  equity  to  apply  the  principle;"  as  in  the  case  of  a  bond 
where  all  the  obligors  appear  to  be  principals.  There  can 
be  no  question  but  that  under  our  present  system  a  parly  to  a 
bond  may  show,  in  a  Justice^s  Court,  that  he  executed  the 
same  as  a  surety.  Capell  v.  Long,  84  N.  C,  17;  Goodman  v. 
Liiahery  Ibid,  8.  This  being  so,  the  case  of  Cooper  v.  Wilcox, 
is  decisive  of  the  jurisdiction  of  the  Justice  as  to  the  defense 
in  this  action.  Indeed,  it  has  been  expressly  decided  that 
"whenever  such  a  Court  has  jurisdiction  of  the  principal 
matter  of  an  action,  as  on  a  bond  for  instance,  it  must  neces- 
sarily have  jurisdiction  of  every  incidental  question  neces- 
sary to  its  proper  determinatirm.  Garrett  v.  Shaw,  3  Ired., 
395.  And  though  it  cannot  affirmatively  administer  an 
equity,  it  may  so  far  recognize  it  as  to  admit  it  to  be  set  up 
as  a  defense.     McAdoo  v.  Galium,  86  N.  C,  419." 

In  Howerton  v.  Sprague,  64  N  C,  451,  cited  by  plaintiff, 
the  question  now  before  us  was  not  directly  presented,  and 
the  remarks  of  the  Court  as  to  jurisdiction  cannot  prevail 
over  the  reason  as  well  as  the  express  authority  of  the  later 
decisions  Affirmed. 
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JOSEPH  GREG3  et  al  v.  J.  P.  MALLETT  et  al. 

Depositions — Evidence —  Witness — Stt-off —  Pleading  —  Trial- 
Possession,  ivhen  Evidence  of  Title. 

1.  A  commissioner  appointed  to  take  depositions  will  be  presumed  to  be 

properly  qualified  until  tbe  contrary  is  shown. 

2.  It  is  now  well  settled  that  other  corroborative  acts  and  declarations  of 

a  witness  may  be  introduced  in  support  of  his  testimony,  even  in 
anticipation  of  an  attack  upon  it. 

3.  Where  the  issue  was  whether  the  person  making  a  particular  sale 

was  acting  as  broker  for  another,  or  for  himself,  testimony  that  it 
was  generally  understood  in  the  community  that  he  was  dealing 
on  his  own  account  and  not  as  broker,  was  incompetent,  as  bear- 
say  evidence. 

4.  An  answer  having  alleged  a  setolT.  the  replication  thereto  alleged 

that  such  answer  is  *'  untrue  and  denied  **  and  reiterated  the  cause 
of  action  stated  in  the  complaint:  Held,  sufficient  to  put  the  plea 
of  set-off  in  issue  and  require  evidence  in  its  support. 

5.  The  possession  of  an  open  account  in  favor  of  another  is  not  evidence 

of  the  ownership  thereof  in  the  holder. 

6.  Where  there  is  a  direct  conflict  between  the  witnesses  of  each  side  as 

to  a  material  fact,  it  is  not  error  to  instruct  the  jury  that  if  they 
believed  the  witnesses  for  the  plaintiff  they  should  find  for  him, 
but  if,  on  the  other  hand,  they  believed  the  defendant's  witnesses^ 
they  should  find  for  him. 

Civil  a<.tiox,  tried  on  appeal  from  the  judgment  of  a 
Justice  of  the  Peace,  at  Spring  Term,  1S92,  of  the  Superior 
Court  of  EoiiKCOMBE  County,  Brown,  J.,  presiding. 

The  plaintiffs  sued  for  the  non-payment  of  $115.45,  and 
interest  on  the  same  from  August  20,  1S90,  due  on  account 
for  corn  soM  bv  them  to  the  defendants. 

The  defendants,  answering  the  complaint,  say: 

"  1.  That  they  deny  that  they  owe  plaintifis  anything. 

For  a  second  defense,  they  admit  they  purchased  corn  of 
one  E.  V.  Murphy  of  the  value  of  S176.45,  but  they  deny 
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that  Murphj'  was  acting  in  this  transaction  as  agent  for  the 
plaintiffs. 

2.  That  they  expressly  allege  that  Murphy  had  the  corn 
in  his  possession,  and  sold  it  to  them  in  his  own  name  on 
thirty  days  time;  that  the  purchase  was  made  by  them  because 
Murphy  was  indebted  to  them  in  a  large  amount,  to-wit, 
$102.30,  which  amount  they  applied  as  a  set-off  to  the 
amount  due  Murphy  for  corn. 

3.  That  afterwards,  and  before  the  claim  was  due  for  said 
corn,  Murphy  applied  to  them  in  his  own  name  for  money 
on  said  acoount,  and  discounted  a  part  of  said  amount  due 
him  for  said  corn,  to-wit,  $61. 

4.  That  the  balance  due  said  Murphy,  that  is  to  say,  SI  3  15, 
they  tendered  him  before  this  suit  was  brought,  but  he  refused 
to  accept  it;  that  they  have,  at  all  times,  been  willing,  ready 
and  able  to  pay  said  balance  when  said  Murphy,  or  anyone 
he  should  authorize  them  to  pay,  would  accept  the  same." 

The  plaintiffs  filed  the  following  replication: 
"1.  That  allegation  oneof  said  answer  is  untrue  and  denied, 
and  that  the  defendants  are  indebted  to  them  for  the  corn 
sold  to  the  value  of  $176.45,  to  be  due  August  20,  1S90; 
that  on  August  7,  in  the  course  of  the  delivery  of  said 
corn,  the  defendants  paid  on  account  of  said  indebtedness 
the  sum  of  $61,  leaving  a  balance  due  and  unpaid  of  $115  45, 
with  interest  from  August  20,  1890,  which  still  remains 
due  and  unpaid,  notwithstanding  payment  of  the  same  has 
been  repeatedly  demanded. 

2.  That  the  allegation  and  understanding  of  the  defend- 
ants, as  set  out — the  "second  defense"  of  said  answer — is 
untrue  and  denied. 

3.  That  the  claim  of  $102.30  mentioned  in  said  answer, or 
any  claim  or  demand  of  defendants  against  "one  E.  V.  Mur- 
phy," if  any  they  have,  is  barred  by  the  statute  of  limita- 
tions, the  right  of  action  on  the  same  having  accrued  more 
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than  three  years  ago,  and  the  statute  of  limitations  is  hereby 
plead  in  bar  to  said  claim  or  claims. 

The  other  facts  necessary  to  an  understanding  of  the  ques- 
tions presented  by  the  appeal  are  stated  in  the  opinion. 

There  was  judgment  for  the  plaintiff.^  from  which  defend- 
ants ap[)ealed. 

Mr.  J.  L.  BridgerSf  for  plaintiffs. 

Mr.  G,  Af.  T.  Fountain  (by  brief),  for  defendants. 

MacRak,  J.:  Tlie  defendants  excepted  to  the  admission  in 
evidence  of  the  deposition  of  Joseph  Gregg,  because  "  it  does 
not  appear  that  Philip  A.  Iloyne,  the  commissioner  who  cer- 
tified the  same,  is  of  kin  to  neither  party  in  the  action." 
The  contention  of  defendants  is,  that  while  objections  as  to 
insufficiency  of  notice,  and  the  like,  must  be  supported  by 
evidence  on  the  part  of  the  pariy  objecting,  yet  that  it  should 
appear  either  in  the  commission  or  in  the  return  of  the  com- 
mis:jioner,  or  in  some  application  for  the  issuing  of  the  com- 
mission, that  the  commissioner  is  of  kin  to  neither  pirty  to 
the  action;  that,  as  by  section  1357  of  The  Code  this  dis- 
qualification is  plainly  fixed,  it  should  appear  in  the  pro- 
ceeding that  the  commissioner  was  not  qualified  to  act  as 
such.     But,  by  the  general  rules  of  evidence,  certain  pre- 
sumptions are  continually  made  in  favor  of  the  regularity 
of  proceedings  and  the  validity  of  acts.     It  presumes  that 
every  man  in  his  private  and  official  cliaracter  does  his  duty, 
until  the  contrary  is  firoved;  it  will  presume  that  all  things 
are  rightly  done,  unless  the  circumstances  of  the  case  over- 
turn this  presumption.     Thus  it  will  presume  that  a  man 
acting  in  a  public  office  has  been  rightly  aj)pointed ;  that 
entries  found  in  public  books  have  been  made  by  the  proper 
officer,  and   like  instances  abound  of  these  presumptions. 
Bank  v.  Dandridge,  12  Wheat.,  04. 
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Ill  the  present  case  the  commissioner  to  take  depositions 
having  been  appointed  by  the  Court,  is  presumed  to  be  duly 
qualified  to  execute  his  commission,  until  the  contrary  is 
shown. 

The  defendants  objected  to  a  large  portion  of  the  deposi- 
tion as  irrelevant  and  incompetent,  as  it  related  to  transac- 
tions and  communications  between  the  plaintiffs  and  one  E. 
V.  Murphy,  who  is  not  a  party  to  the  action. 

The  action  was  brought  by  plaintiffs  to  recover  the  alleged 
balance  due  them  from  defendants  upon  a  sale  of  corn  ;  the 
defense  set  up  was  that  the  defendants  bought  the  corn  of 
E.  V.  Murphy  as  his  own,  and  without  knowledge  or  notice 
that  said  Murphy  was  not  the  principal  in  the  sale  to  them ; 
and  that  the  purchase  was  made  by  them  to  secure  a  debt 
owing  them  by  said  Murphy.  The  testimony  of  Murphy  in 
behalf  of  the  plaintiffs  was  that  he  was  acting  as  broker 
for  plaintiffs,  and  that,  while  the  name  of  his  principal  was 
not  disclosed,  the  sale  was  made  by  him  as  a  broker  and  not 
upon  his  own  account,  andthat  this  fact  was  made  known  to 
defendants  before  the  sale.  The  testimony  objected  to  was 
competent  in  corroboration  of  Murphy,  and  the  presiding 
Judge  instructed  the  jury  to  that  effect  when  the  objection 
was  made.  That  portion  of  the  deposition  referring  to  trans- 
actions with  Lewis  was  ruled  out. 

There  was  a  direct  conflict  of  testimony  between  the  wit- 
nesses Murphy  for  the  plaintiff's  and  Lewis  for  defendants.  It 
was  entirely  competent  for  plaintiffs  to  sustain  and  strengthen 
the  testimony  of  Murphy,  even  in  anticipation  of  the  testi- 
mony to  be  offered  by  defendants  ;  and  whatever  restrictions 
and  modifications  may  be  recognized  elsewhere,  there  is  no 
room  for  further  contention  in  the  Courts  of  this  State  as'to 
the  competency  of  such  testimony  or  corroboration.  Roberts 
V.  RobertSy  82  N.  C,  29.  It  was  not  necessary,  in  the  absence 
of  a  special  request  to  that  effect,  for  the  presiding  Judge  to 
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repeat  the  instruction  which  he  had  already  given  to  the 
jury  when  the  testimony  was  admitted  after  objection. 

The  defendants  proposed  to  prove  by  their  witness,  Lewis, 
that  at  the  time  of  this  transaction,  in  July,  1890,  it  was  gen- 
erally understood  in  this  community  that  Murphy  was  sell- 
ing corn  on  his  own  account,  and  not  as  broker.  This  was 
properly  ruled  out  by  his  Honor  upon  objection  by  plaintiflF. 

The  matter  at  issue  was  the  character  of  the  sale  by  Mur- 
phy to  defendants;  the  conflict  between  Murphy  and  Lewis 
was  clear-cut;  that  proposed  to  be  given  as  above  stated  in 
corroboration  of  Lewis,  was  simply  hearsay,  and  by  all  the 
rules  of  evidence  was  inadmissible — it  comes  under  none  of 
the  exceptions  to  the  general  rule  against  hearsay  evidence. 

The  defendants  excepted  to  the  charge  of  his  Honor  that 
there  was  no  evidence  of  defendant's  set-off,  and  they  earn- 
estly insist  that,  as  the  set-off  was  alleged  in  the  answer,  and 
not  denied  by  a  reply,  that  it  should  be  taken  as  admitted, 
and  they  rely  upon  sections  268  and  248  of  The  Code  in  sup- 
port of  their  contention. 

The  reply  filed  by  plaintiffs,  while  not  carefully  drawn, 
cannot  be  construed  otherwise  than  as  a  general  and  specific 
denial  of  the  set-off  or  claim  set  up  in  the  answer,  and  in 
addition  thereto  a  plea  of  the  statute  of  limitations. 

Was  there  any  evidence  to  establish  the  set-off  w^hich 
should  have  been  submitted  to  the  jury  ?  There  was  no  evi- 
dence of  any  authority  on  the  part  of  Mr.  Fountain  to  assign 
the  account  of  J.  B.  Jeffries  &  Co.  to  defendants.  The  pos- 
session of  an  open  account  in  favor  of  another  has  never 
been  held  to  ba  evidence  of  ownership  in  the  holder.  The 
"decisions  referred  to  are  based  upon  the  principles  of  com- 
mercial law  that  govern  and  regulate  the  transfer  of  negotiable 
securities  in  the  interests  of  trade,  and  to  facilitate  and  ren- 
der safe,  dealings  in  such  paper."  They  have  no  application 
to  open  accounts,  and  the  diligent  counsel  for  defendants 
frankly  admits  he  can  fin  1  no  authority  for  his  contention 
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The  defendants  except  to  tlie  charge  to  the  jury  that  if 
they  believed  the  evidence  of  Murphy,  they  would  find  for 
the  plaintiffs.  There  were  but  two  witnesses  for  the  plain- 
tiffs. The  witness  Murphy,  in  his  testimony,  set  out  fully 
the  claim  of  the  plaintiffs,  and  the  deposition  of  Gregg,  as 
we  have  seen,  was  offered  solely  in  corroboration  of  Murphy. 
There  were  two  witnesses  for  defendants,  and  there  was  direct 
conflict  between  the  testimony  on  each  side.  The  presiding 
Judge  had  just  told  the  jury  that  if  they  believed  the  wit- 
nesses for  the  defendants,  the  plaintiffs  cannot  recover,  and 
they  should  answer  the  firs^t  issue,  "Nothing."  It  was  but 
the  counterpart  to  this  instruction  to  charge  that  if,  on  the 
other  hand,  they  believed  the  plaintiffs*  witness,  they  should 
find  for  the  plaintiffs,  and  we  cannot  see  that  undue  promi- 
nence was  given  in  this  case  to  the  testimony  of  one  witness, 
as  was  said  to  be  the  case  in  Long  v.  //a//,  97  N.  C,  286. 

There  is  one  other  exception  on  the  part  of  defendants. 
After  the  evidence  closed,  a  dispute  arose  between  counsel  as 
to  what  Murphy  testified  in  respect  to  the  debt  alleged  to 
be  due  by  him  to  defendants.  The  Court  recalled  Murphy 
and  told  him  to  repeat  hU  testimony  on  that  point,  which  he 
did.  The  defendants  then  asked  to  be  allowed  to  introduce 
other  evidence  in  order  to  show  that  Murphy  owes  them  the 
debt,  and  that  it  belongs  to  them.  The  presiding  Judge 
refused  to  open  the  case  for  any  purpose,  and  defendants 
excepted. 

There  must  necessarily  rest  somewhere  the  power  to  regu- 
late the  conduct  of  proceedings  in  the  trials  of  causes.  For- 
merly, the  whole  matter  was  left  in  the  sound  discretion  of 
the  presiding  Judge.  The  Legislature  has  seen  fit  to  dis- 
tribute this  power,  giving  now  to  counsel  the  dis  -retion  with 
regard  to  the  length  of  time  in  addressing  the  Court  and 
jury;  but  all  the  responsibility,  with  this  one  exception,  is 
still  upon  the  Judge.     The  dispatch  of  the  public  business 
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within  a  limited  time,  and  the  prompt  and  dignified  admin- 
istration of  justice,  require  that  it  should  so  remain. 
Having  disposed  of  allthe  exceptions,  we  find  no  error. 

Judgment  affirmed. 


E.  C.  KNIGHT  V.  THE  ALBEMARLE  AND  RALEIGH  RAILROAD 

COMPANY. 

Railroad,  Comtrucilon  of — Damages  from  Overflow  of  Water — 

Negligence — Prescription — EUoppel. 

Where  a  railroad  company,  in  the  construction  of  its  road,  erected  an  em- 
bankment leading  to  a  bridge  over  a  stream,  whereby  the  natural 
channel  of  the  stream  was  considerably  contracted^  and  plaintiff's 
lands  became  liable  to  frequent  overflows,  but  were  not  made  en- 
tirely useless  for  agricultural  purposes,  being  cultivated  with 
varying  results  each  year,  and  the  damages  such  as  could  have 
been  apportioned  from  time  to  time:  Held, 

1.  It  was  the  duty  of  the  railroad  to  so  construct  its  road  that  a  sufficient 

space  should  be  left  for  the  discharge  of  the  water  through  its 
accustomed  channel,  whether  artificial  or  natural,  and  this  duty 
is  a  continuing  one. 

2.  It  was  net  contributory  negligence  on  the  part  of  the  plaintiff  to  con- 

tinue planting  crops  on  the  lands  so  subject  to  overflow.  {Entry  v. 
Railroadf  109  N.  C,  598,  distinguished). 

3.  The  delay  of  the  plaintiff  for  a  period  less  than  twenty  years  to  notify 

the  company  of  his  injuries,  could  not  estop  him  or  give  the  com- 
pany a  prescriptive  right  to  maintain  the  embankment  without 
liability  for  damages. 

Civil  action,  tried  at  Edgecombe  Superior  Court,  Spring 
Term,  1892,  Brown,  J.,  presiding,  to  recover  damages  from 
flooding  land. 

The  plaintiff  testified  in  substance: 

The  lands  lie  right  on  Couetoe  creek,  and  are  known  as  the 
"Hopkins  place."    I  have  known  Conetoe  creek  since  1872. 
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The  railroad  embankment  was  originally  constructed  in 
1869;  a  portion  of  it  washed  away  immediately  after  it  was 
built,  and  it  was  rebuilt  in  1882.  The  creek  at  the  railroad 
isseven  hundred  and  twenty  yards  wide;  the  average  height 
of  the  railroad  embankment  across  it  is  about  four  and  one- 
half  feet,  in  some  places  five  feet.  One  hundred  and  thirty- 
six  yards  (of  the  stream)  is  entirely  cut  off  by  the  railroad 
embankment.  Prior  to  the  railroad  embankment,  it  was 
seldom  the  water  got  over  the  land;  it  had  one  hundred  and 
thirty-six  yards  more  to  run  off  in.  When  it  was  running 
over  the  county  road  it  ponded  water  very  little  on  my  land, 
only  on  the  lowest  parts  of  it.  Prior  to  the  building  of  the 
railroad  we  never  had  any  water,  and  I  never  heard  of  such 
a  thing.  We  never  failed  to  make  a  good  crop  before  the 
railroad.  My  experience  since  the  building  of  the  railroad 
in  1882  is  that  we  have  been  more  or  less  troubled  with 
water  every  year.  Since  the  building  of  the  railroad  I  have 
seen  at  least  one-half  of  my  land  flooded;  it  could  not  have 
been  caused  by  the  county  dam.  Free  from  the  interference 
of  the  overflow,  and  a  fair  crop  season,  my  land  yields  a  bale 
of  cotton  to  the  acre.     My  damage  in  1888  was  $1,000. 

After  the  railroad  was  built,  in  1882, 1  never  made  another 
fair  crop.  We  have  had  trouble  with  water  ever  since  1883. 
Ever  since  the  construction  of  the  railroad  I  have  been 
troubled  with  water,  more  or  less;  this  same  dam  of  which 
I  now  complain  has  ponded  it  back  on  me.  Before  the  rail- 
road was  constructed,  in  1882,  the  water  ran  off  my  land  in 
twenty-four  hours  in  a  wet  spell.  In  1889  it  did  not  run  off. 
Generally,  it  takes  from  ten  to  fifteen  days.  This  did  not 
occur  so  every  year,  but  it  did  occur  in  1887, 1888  and  1889. 
I  took  no  action  on  account  of  this  damage  until  March, 
1890.  Ordinary  and  usual  rains  will  pond  my  land  by  rea- 
son of  the  railroad ;  it  would  not  take  an  extraordinary  rain  to 
doit;  heavy  rains  pond  the  water.  My  cultivated  land  is 
right  on  the  creek — ten'  feet  of  the  creek.  I  very  readily 
111-6 
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detected  the  damage  done  by  the  railroad  embankment.  The 
creek  has  very  little  fall,about  as  little  as  any  lam  acquainted 
with;  it  is  a  broad,  flat  low  ground.  We  made  a  tolerably 
good  crop  in  1883;  1884  was  dry,  and  we  made  a  tolerably 
good  crop;  1885  was  a  wet  year.  We  had  a  freshet  in  June; 
after  that  we  had  no  big  rains.  In  1886  we  had  a  freshet 
the  last  of  May.  We  kept  on  planting  in  1887,  1888  and 
1889  as  long  as  the  season  would  permit  planting. 

There  was  other  testimony  offered  by  plaintiff  in  support 
of  his  evidence. 

The  defendant  introduced  no  testimony. 

Among  other  instructions,  the  defendant  prayt^d  the  Court 
to  instruct  the  jury  that,  upon  the  plaintiff^s  testimony,  he 
is  not  entitled  to  recover  in  this  action  Refused.  Excep- 
tion by  the  defendant.      *  • 

The  defendant  moved,  at  the  close  of  the  evidence,  for 
judgment,  upon  the  ground  that  the  plaintiff's  own  evidence 
showed  contributory  negligence,  and  that  the  action  be  dis- 
missed.    Motion  denied.     Exception  by  the  defendant. 

Among  other  things,  the  Court  instructed  the  jury  as 
follows: 

"The  third  issue  relates  to  what  the  Iaw  calls  contributory 
negligence,  and  the  Court  is  of  the  opinion,  after  careful  con- 
sideration, that  the  evidence  is  not  sufficient  to  show  con- 
tributory negligence,  therefore  the  Court  instructs  you  to 
answer  the  third  issue,  No." 

The  jury  rendered  their  verdict,  finding  all  is-sues  for  the 
plaintiff,  and  from  the  judgment  rendered  thereon  the  de- 
fendant appealed. 

Mr.  Don.  Gilliam^  for  plaintiff. 
Mr.  J.  L.  BridgerSy  for  defendant. 

Shei»herd,  J  :  "It  is  the  duly  of  a  railroad  company,  in 
constructing  its  road-bed,  to  leave  a  space  sufficient  for  the 
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discharge  of  the  water  through  its  accuft*  med  draiii-way, 
whether  natural  or  artificial.  If  it  fails  to  do  so,  any  owner 
whose  land  is  injured,  whether  he  be  one,  a  part  of  whose 
land  is  taken  for  the  road  or  not,  may  compel  the  company 
to  discharge  its  duty  by  bpening  the  drain  to  its  previous 
capacity."  Railroad  v.  Wicker,  74  "N.  C,  220.  This  duty  is 
a  continuing  one  {Brovm  v.  Railroad,  83  N.  C,  128),  and  the 
space  to  be  kept  open  must  be  sufficient  "to  carry  off  the 
water  of  the  stream  under  all  ordinary  circumstances  and 
the  usual  course  of  nature,  even  to  the  extent  of  such  heavy 
rains]as  are  ordinarily  expected."  Erary  v.  Railroad,  102 
X.  a,  209 

The  defendant,  having  demurred  to  the  evidence,  must  be 
deemed  to  have  admitted  its  truthfulness  in  the  aspects  most 
favorable  to  the  plaintiff  (5owd  v.  Wool,  107  N.  C,  146),  and 
viewed  in  this  light,  aud  applying  the  foregoing  well-estab- 
lished principles,  it  cannot  be  doubted  that  it  establishes 
negligence  on  the  pnrt  of  the  defendant  in  the  construction 
of  its  embankment  over  Conetoe  creek  at  the  point  indicated 
by  the  witnesses.  The  testimony  abundantly  shows  that  in 
1882  the  defendant  so  altered  its  embankment  as  to  extend 
it  farther  into  the  stream,  thus  decreasing  the  width  of  the 
latter,  according  to  the  plaintiff  ^s  statement,  one  hundred 
and  thirty-six  yards.  It  also  appears  that,  in  consequence 
of  this  alteration,  the  water  was  obstructed  in  its  passage, 
the  lands  of  the  plaintiff  flooded,  and  his  crops  thereby 
endamaged. 

In  order  to  escape  liability  for  its  negligent  conduct,  the 
defendant  insists  that  the  plaintiff  ought  not  to  have  planted 
any  crops  during  the  years  mentioned  in  the  complaint  on 
the  lands  thus  subject  to  occasional  overflow;  and  that  in 
doing  so  he  was  guilty  of  contributory  negligence,  and  is 
therefore  not  entitled  to  recover. 

It  will  be  observed  that  there  is  nothing  in  the  testimony 
to  show  that  the  use  of -the  lanl  for  agricultural  purposes 
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was  entirely  destroyed,  On  the  contrary  it  appears  that  the 
plaintiff  cultivated  the  land  with  varying  results  since  the 
alteration  of  the  embankment  in  1882  In  1883  and  1884 
he  made  "  tolerably  good  crops  "  and,  while  he  was  seriously 
injured  more  or  less  from  year  to  year  until  the  commence- 
ment of  this  action,  the  damage  was  nevertheless  but  par- 
tial in  its  character  an<l  could  easily  have  been  apportioned 
from  time  to  time. 

The  contention  of  the  defendant  that,  under  these  circum- 
stances, the  plaintiff  was  guilty  of  contributory  negligence, 
would,  if  sanctioned  by  judicial  authority,  work  such  a  com- 
plete subversion  of  the  rights  incident  to  the  ownership  of 
real  estate,  as  well  as  of  the  ancient  and  usual  remedies  pro- 
vided for  the  redress  of  their  invasion,  that  only  a  slight 
recurrence  to  fundamental  principles  is  necessary  to  demon- 
strate its  unsusceptibility  of  being  sustained  as  a  correct  legal 
proposition. 

"The  right  of  property,"  says  Mr.  Blackstone  (1  vol.,  139),  "is 
an  absolute  right  inherent  in  every  Englishman,  and  con- 
s*s!s  in  the  free  use,  enjoyment  and  disposal  of  all  his  acqui- 
sition without  any  control  or  diminution  save  by  the  laws  of 
the  land."  It  is  guaranteed  by  Magna  Charta,  who^e  great 
principles  form  a  part  of  our  fundamental  law;  and  except 
in  the  exercise  of  the  right  of  eminent  domain,  not  even  the 
government  itself,  with  all  its  powers  and  resources,  much 
less  a  private  person  or  corporation,  can  compel  the  owner, 
either  to  part  with  his  property  or  impose  upon  it  any  serv- 
itude that  tends  to  impair  its  value  or  obstruct  its  uninter- 
rupted enjoyment.  Especially  is  this  so  in  respect  to  land, 
which  species  of  property,  says  Pearson,  J.  (7  Ired.  Eq.,  192), 
is  "a  favorite  and  favored  subject  in  England  and  every  coun- 
try of  Anglo-Saxon  origin,"  and,  in  relation  to  which,  courts 
of  equity  are  constantly  decreeing  the  specific  performanca 
of  contracts  because  of  the  pretium  affectionisy  which  cannot 
be  estimated  by  mere  dollars  and  cento. 
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If  the  principle  insisted  upon  by  the  defendant  be  admitted, 
these  great  privileges,  which  have  been  guarded  for  centuries 
with  such  anxious  solicitude,  may  easily  be  invaded,  and, 
without  authority  of  law,  the  owner  may  be  forced  to  part 
with  the  actual  use  of  his  land  by  any  person,  either  natural 
or  artificial,  who  may  be  able  to  respond  in  damages. 

The  result  is  all  the  more  remarkable  when  we  consider 
that  it  is  to  be  accomplished  by  a  breach  of  duty  to  the  owner, 
hi  other  words,  while  I  may  be  unable  to  purchase  my 
neighbor's  land,  or  the  right  to  subject  it  to  any  burden  for 
my  benefit,  I  may  nevertheless  practically  effectuate  my  pur-, 
pose  by  the  erection  and  maintenance  of  a  nuisince,  and, 
instead  of  being  compelled  to  abate' the  nuisance  by  succes- 
sive actions  for  damages,  I  may  purchase  immunity  for  its 
further  continuance  bv  the  payment  of  a  vearlv  pecuniary 
consideration. 

The  proposition  is  aptly  illuslrateil  by  the  facts  of  the  pres- 
ent ca?e;  for  if  the  plaintiff  can  only  plant  his  crops  at  the  risk 
of  incurring  the  penalty  of  forfeiting  all  rights  to  compensa- 
tion for  the  injuries  resulting  from  the  unlawful  acts  com- 
plained of,  then  he  must  abandon  his  land  altogether  to  the 
use  of  the  defendant,  and  thus  be  deprived  of  his  proj)erty 
Against  his  consent  and  the  organic  law  of  the  land.  On  the 
other  hand,  the  consequences  to  the  defendant  and  other  simi- 
lar corporations,  would,  in  many  instances,  be  none  the  less 
serious;  for  if  the  owner  is  guilty  of  contributory  negligence 
in  planting  his  crops  where  there  has  been  only  partial  and 
occasional  injury  for  several  years,  he  would  of  course  be  jus- 
tified in  folding  his  hands  in  idleness  and  thus  recover  the 
full  rental  value  of  his  premises  from  year  to  year,  although 
during  a  part  of  the  time  he  might  have  cultivated  his  crops 
with  but  trifling  damag'%  if  any.  To  say  nothing  of  the  con- 
travention of  public  policy  because  of  the  diversion  of  land 
from  agricultural  uses,  a  strong  temptation  would  be  afforded 
to  idlen3.«s   and    cupidity,   and    railroad  companies  might 
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unjustly  be  compelled  to  substantially  lease  the  lands  of 
adjacent  proprietors  by  reason  of  slight  or  pretended  injury 
to  their  crops  for  a  few  preceding  years. 

The  intelligent  counsel  for  the  defendant  was  unable  to 
refer  us  to  any  direct  authority  in  support  of  the  principle 
under  consideration.  In  Emry  v.  Railroad  (109  N.  C,  589), 
cited  by  him,  the  plaintiff  was  asked  "  whether  or  not  the 
water  was  backed  by  the  culvert  upon  his  landevery  year 
since  he  owned  it,  so  as  to  damage  his  crops  and  brick-yard, 
or  whether  the  ponding  back  of  water  was  done  at  intervals, 
some  years  there  being  no  ponding  of  water."  He  replied 
that  "this  did  not  occur  every  year,  but  did  occur  about  an 
average  of  four  years  out  of  five  years."  The  Court  held  that 
"no  prudent  business  man  would  place  and  keep  his  brick- 
yard and  brickkilns  at  a  place  like  that  in  question,  where 
he  would  hazard  the  loss  or  serious  injury  described  by  the 
plaintiff  for  four  years  out  of  five,"  and  that  he  was  guilty  of 
contributory  negligence.  The  case  is  easily  distinguishable 
from  the  former  one  between  the  same  parlies  (102  N.  C, 
209),  in  which  a  recovery  was  permitted  for  damages  inflicted 
to  the  plaintiff's  brick-yard  and  kilns  during  the  year  1887, 
it  only  appearing  that  the  brick-yard  had  been  flooded  and 
damaged  in  the  year  1885.  There  is  a  vast  difference 
between  a  flooding  for  one  previous  year  and  an  accustomed 
overflow  of  four  out  of  every  five  years. 

We  cannot  understand  how  the  decision  in  the  first  case 
can  be  considered  as  authority  in  the  one  now  before  us. 

In  our  case,  the  injury  was  inflicted  while  the  owner  was 
using  his  land  in  the  ordinary  course  of  agriculture,  and  he 
had  no  option  but  to  cultivate  or  abandon  it.  The  use  of  it 
for  the  manufacture  of  brick  is  exceptional,  besides  the  nec- 
essary machinery  may  be  moved  from  one  point  to  another; 
and  in  Emry's  case  (109  N.  C.)  it  did  not  appear  that  the 
industry  could  not  have  been  conveniently  and  profitably 
conducted  on  a  part  of  the  jiremises  not  subject  to  overflow. 
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Neither  is  the  case  from  Wisconsin  {Hasm  v.  Junger,  15 
Wis.,  598)  in  point,  as  there  the  plaintiff  couM  have  put  up 
the  division  fence  and  sued  the  defendant  for  the  expenses 
occasioned  by  his  pulling  it  down.  He  should  not  have 
planted  his  crop  without  making  the  necessary  repairs,  as  the 
fence  was  on  his  own  land  and  he  could  easily  have  pro- 
tected himself  against  injury.     Roberts  v.  Oofe,  82  N.  C,  292. 

Under  the  view  we  have  taken  of  the  rights  of  an  owner 
respecting  the  ordinary  use  of  his  lands  as  again«t  one  who 
maintains  a  nuisance  of  the  character  complained  of  in  this 
action,  the  other  authorities  relied  upon  by  the  defendant  are 
inapplicable.  The  simple  acquiescence  alone  of  the  plaintiff 
for  several  years,  or  his  failure  to  notify  the  defendant  of  his 
injury,  cannot,  by  way  of  estoppel  or  otherwise,  affect  his 
common  law  remedy.  "  His  recovery  can  be  defeated  only  by 
proof  of  a  prescriptive  right  acquired  by  (twenty  years)  user 
to  maintain  the  culvert  in  its  present  state  with  the  conse- 
quent injury."  Emry  v.  Railroad,  102  N.  C,  232.  The  duty 
of  the  defendant  was  a  positive  and  continuing  one,  and  the 
failure  to  perform  it  is  in  no  way  excused  by  the  mere  silence 
for  a  few  years  of  the  party  in  whose  favor  the  duty  existed. 
Wood's  Law  of  Nuisance.  §§  360  and  798. 

Affirmed. 


THE  HUYETT  &  SMITH  MA^NUFACTURtNG  COMPANY  v.  S.  H. 

GRAY. 

Contract — Evidence — Burden   of  Proof — Damages — Warranty. 

Plaintiff  sold  and  delivered  to  defendant  machinery  under  a  contract 
which  contained  a  stipulation  that  the  title  should  be  retained 
ontil  the  purchase- money  was  paid,  and  that  if  the  machinery 
should  fail  to  work  as  warranted,  by  reason  of  defects  in  its  con- 
Btruction,  and  the  plaintiff  was  notified  thereof  in  reasonable  time, 
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the  plaintiff  should  have  an  opportunity  to  remedy  any  defects, 
and  failing  in  this,  should  take  back  the  machiaery  and  refund 
whatever  purchase-money  might  have  been  paid.  The  defendant 
kept  and  used  the  property  for  sometime,  but  failed  to  pay  the 
purchase- money ,  and  plaintiff  brought  action  to  recover  possession, 
and  for  damages  for  use  and  deterioration  :  Held,  That  the  bur- 
den was  on  the  defendant  to  show  that  he  was  relieved  from  lia- 
bility by  defect  of  the  machinery  ;  that  he  was  bound  to  give 
notice  of  such  defect  within  a  reasonable  time  ;  and  that  he  was 
liable  for  any  damages  caused  by  him  other  than  those  which  might 
result  from  an  attempt  to  use  the  machinery  in  a  proper  way. 

Civil  action,  tried  at  Spring  Term,  1892,  of  Craven 
Superior  Court,  W^nsion^  J.,  presi'iing. 

plaintiff's  appkal 

The  action  was  brought  to  recover  certain  machinery.  A 
jury  trial  was  waived  and  the  Court  found  the  facts  as 
follows: 

The  property  was  sold  and  delivered  to  tlie  defendant  by 
the  plaintiff  under  a  contract  hereinafter  set  out. 

It  was  admitted  that  the  defendant  had  paid  $100  on  the 
purchase-money  an  1  $100  freight  on  the  property. 

The  plaintiff  offered  evidence  to  show  that  the  defendant 
had  used  the  property  from  the  time  of  its  delivery  to  him, 
that  the  property  had  been  gre^itly  endamaged  V>y  the 
defendant,  and  liad  been  greatly  deteriorated  in  value  by 
said  use,  to  the  damage  of  the  plaintiff.  Defendant  objected, 
and  the  evidence  was  excluded.  Plaintiff  excepted.  There 
was  no  other  evidence  before  the  Court. 

The  Court  held  that  the  plaintiff  had  the  option  to  take 
the  property  back  if  the  defendant  was  dissatisfied  with  it, 
and  that  the  plaintiff  could  exercise  such  option  andrcover 
the  machinery  and  property  in  this  action. 

The  Court  further  held  that  all  the  nnnev  which  the  defend- 
ant  had  paid  on  the  machinery  and  projierty  must  be  ref»aid 
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thereon   before  this  action  could  be  maintained,  to  which 
plaintiff  excepteJ! 

The  Court  then  rendered  judgment  for  the  return  of  the 
properly  to  the  plaintiff  or  its  assessed  value,  to  which  plain- 
tiff excepted. 

1.  Because  the  judgment  required  the  plaintiff  to  repay 
to  defendant  the  $400  and  interest  as  stated  in  said  judgment. 

2.  Because  plaintiff  wa?  not  allowed  to  show  the  value  of 
the  use  of  said  property,  and  the  damage  to  same  by  defend- 
ant, and  also  its  deterioration  and  value  by  reason  of  said  use. 

The  following  is  the  material  part  of  the  contract : 

To  the   Iluyelt   and   Smith  Manufaduring  Company^  Detroit, 
Michigan  : 

You  will  please  ship  to  the  undersigned,  at  Newbern,  N.  C. 
the  Hot  Blast  Dry  Kiln  Oalfit  herein  mentioned,  *  *  * 
subject  to  the  follow. ng  contract: 

First.  That  the  undersigned  purchaser  agree  to  receive 
said  machinery  on  arrival  at  destination  named  above,  and 
pay  the  freight  and  charges  due  thereon  from  Detroit,  Mich- 
igan; and  further  agree  to  pay  the  said  company  for  said 
machinerj'  the  sum  of  twenty-three  hundred  and  thirty- 
seven  dollars,  as  follows:  Cash,  with  order  when  ready  to 
ship,  $779,  and  note  in  sixty  days  from  date  of  shipment, 
payable  at  National  Bank  of  Newbern,  N.  C,  with  seven  per 
cent,  interest,  due  six  months  from  date,  $779;  and  note  in 
sixty  days  from  date  of  shipment,  payable  at  National  Bank 
of  Newbern,  N.  C,  with  seven  per  cent,  interest,  due  twelve 
months  from  date,  $779;  and  an  atiorney  fee  of  ten  per  cent. 
if  this  note  is  collected  bv  suit,  and  I  herebv  waive  the  bene- 
fit  of  the  homestead  exemptions  as  to  this  debt.  Payable 
at  bank,  National,  town,  Newbern ;  county.  Craven;  State, 
North  Carolina.  And  I  hereby  agree  to  pay  to  the  Iluyett 
and  Smith  Manufacturing  Company,  of  Detroit,  Michigan, 
any  damage  that  may  accrue  to  them  by  reason  of  any  fail- 
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ure  to  comply  with  the  agreements,  terras  and  conditions  of 
this  order. 

Second.  That  the  Huyett  and  Smith  Manufacturing  Com- 
pany agree  to  send  a  competent  man  to  superintend  setting 
up  and  starting  above  Dry  Kiln  Outfit  at  their  own  expense. 

Third,  That  said  machinery  and  apparatus  to  be  and  re- 
main the  property  of  the  Huyett  and  Smith  Manufacturing 
Company,  and  that  no  title  to  same  shall  pass  until  said 
machinery  and  apparatus  shall  be  fully  paid  for  (notes  and 
drafts  not  to  be  considered  as  payments  until  they  are  re- 
deemed). 

Fifth.  That  if  the  undersigned  purchaser  countermand 
this  order,  or  fail  to  take  and  pay  for  said  machinery  and 
apparatus,  as  herein  agreed,  I  hereby  agree  to  pay  to  the 
Huyett  and  Smith  Manufacturing  Company  an  amount 
equal  to  twice  the  freight  on  the  machinery  and  apparatus, 
from  and  back  to  the  shops,  at  Detroit,  Michigan,  and  to  also 
forfeit  to  the  said  Huyett  and  Smith  Manufacturing  Com- 
pany the  cash  in  hand,  or  contract  money  that  shall  have 
been  paid. 

S  xlh.  That  the  above-specified  machinery  and  apparatus 
is  purchased  and  sold  subject  to  the  following  warranty  and 
agreement,  to- wit:  That  said  machinery  and  apparatus  is 
constructed  of  good  materials  and  in  a  workmanlike  manner, 
and  that  with  proper  management  and  careful  usage  it  will 
perform  well  and  thoroughly  dry  twenty-five  thousand  feet 
of  one-inch  green  sap  pine  lumber  every  twenty-four  hours, 
with  one  eighty-horse  power  steam-boiler  with  sixty  pounds 
pressure.  Subject,  nevertheless,  to  the  conditions  following: 
That  the  purchaser,  upon  starting  said  machinery  and  appa- 
ratu?,  will  intelligently  follow  the  directions  which  said  com- 
pany may  furnish  for  the  operation  of  the  machine;  and  if, 
by  so  doing,  ^aid  machinery  and  apparatus  shall  fail  to 
operate  in  a  proper  manner,  tnen  the  purchaser  shall,  within 
a  reasonable  time,  give  written  notice  of  such  failure  to  the. 
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agent  through  whom   said   machinery  and  apparatus  was 
purchased;  and  further,  if  said  company  shall  fail  to  make 
said  machinery  and  apparatus  operate  as  above  stated  with- 
in a  reasonable  time  after  said  notice  has  been  received  by 
said  company,  and  said  company  has  had  reasonable  time 
to  reach  said  machinery  and  apparatus,  due  regard  being 
had  to  the  distance  at  which  the  same  may  be  located  from 
Detroit,  Michigan,  and  the  fault  being  ascertained  to  be  in 
the  machinery  and  apparatus,  and  not  in  the  manner  in 
which  the  same  is  or  has  been  operated,  then  said  company 
agree  to  remedy  any  defect  found  to  exist  and  failing  in 
this,  to  take  back  the  machinery  and  apparatus  and  refund 
any  portion  of  the  purchase-money  which  may  have  been 
paid;  but  if  said  machine  and  apparatus   should    fail  to 
operate  as  above  stated,  through  the  improper  management 
of  (he  purchaser  and  his  employees,  or  by  their  failure  to 
observe  the  aforesaid  directions,  then  the  purchaser  hereby 
agrees  to  pay  all  necessary  expenses  which  said  company 
shall  be  put  to  in  connection  with  the  repair  and  refitting  of 
said  machinery  and  apparatus,  and  of  all  traveling  expenses 
incurred  by  going  to  and  returning  from  the  place  of  loca- 
tion of  said  machinery  and  apparatus  to  Detroit,  Michigan. 

Mr.  M.  DeW,  Stevenson,  for  p\sL\ni\ff. 
Mr,   W.   W.  Clark,  couiva. 

Clark,  J. :  The  purchaser  of  the  machinery,  by  the  terms 
of  the  contract,  had  a  reasonable  time  after  he  received  it  to 
make  known  its  defects.  But  he  seems  to  have  kept  and 
used  the  machinery  without  complaint  for  some  length  of 
time,  indeed  until  the  plaintiff  sought  to  recover  the  property 
under  the  contract  because  of  failure  to  pay  for  it.  If  the 
objection  was  not  made  known  within  reasonable  time,  and 
the  purchaser  continued  to  use  the  machinery  without  objec- 
tion, this  was  a  ratification.     If  the  plaintiff  then  proceeded 
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to  recover  th  5  prop  »rty,  it  wm  ealilled  t )  claim  th3  forfeiture 
provided  for  in  section  5  of  t!ie  contract,  unless  for  any  rea- 
son that  should  be  relieved  against  in  equity,  and  it  certainly 
would  have  been  entitled  at  It-ast  to  the  freight  b  th  ways 
and  to  show  the  damage  to  and  deterioration  of  the  property. 
If  the  objection  was  made  known  to  the  seller  within  reason- 
able time  so  as  to  avoid  the  sile,  still,  if  there  was  any  dam- 
age, caused  by  the  purchaser,  other  than  the  deterioration 
from  attempting  to  use  the  machinery  in  a  proper  way,  it 
could  be  shown.  The  burden  was  on  the  defendant  to  show 
that  the  presumption  of  liability  for  the  purchase-money 
from  receipt  and  us3  of  the  machinery  was  rebutted  by  objec- 
tion made  within  a  reasonable  time.  Upon  the  state  of  facts 
found  it  was  error  to  nject  the  testimony  offered  by  the 
plaintiff  that  **  the  property  had  been  greatly  endangered  by 
the  defendant,  and  greatly  deteriorated  by  its  constant  use  by 
him  ever  since  its  delivery  to  him." 

It  may  be  that  the  purchaser  within  a  reasonable  time  noti- 
fied to  the  seller  the  objections  to  the  machinery  and  offered 
to  return  it.  But  this  is  neither  pleaded  nor  shown  iu  evi- 
dence. Nor  is  there  anything  in  the  re[)ly  which  (as  defend- 
ant contends)  cures  the  failure  to  allege  in  the  complaint 
that  notice  of  the  defect  in  the  machinery  was  given  within 
a  reasonable  time. 

Error. 

dkkkndant's  appkal. 


1.  Wliere  there  is  a  breach  of  warranty  of  quality,  the  veniee  may  (1) 

refuse  to  accept  the  goods:  (2)  if  Jie  has  paid  the  purchase-money, 
return  the  goods  and  recover  the  money  paid,  or  (3)  plead  the 
breach  of  warranty  in  diminution  of  the  price. 

2.  Special  dama'<es  for  breach  of   warranty  must  be  spscially  pleaded, 

and  it  must  be  shown  that  they  are  in  contempUtion  of  the  par- 
ties; they  are  rarely  allowed  except  in  Cises  of  fraud. 
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Clark,  J.:  We  concur  with  his  Honor  that  the  defendant 
was  not  entitled  to  recover  by  way  of  counterclaim  the. cost 
of  the  house  which  he  had  specially  built  for  the  use  of  the 
machinery.  This  is  not  pleaded  as  special  damages,  and 
besides,  it  is  too  remote.  It  is  settled  by  the  leading  case  of 
HadUy  v.  Baxendale,  9  Exch.,  341,  and  in  many  others,  that 
where  there  is  a  breach  of  warranty  as  to  quality,  the  pur- 
chaser (1)  may  refuse  to  accept  the  goods;  (2)  if  purchase- 
money  is  paid,  he  may  return  the  goods  and  sue  to  recover 
baA  the  money  paid ;  (3)  or  he  may  plead  the  breach  of  war- 
ranty in  diminution  of  the  price.  2  Benjamin  on  Sales,  sec. 
1348;  4E1.  Ledg.  Dam.,  291. 

Special  damages  for  breach  of  warranty  must  be  specially 
pleaded,  and  must,  besides,  be  such  as  were  within  the  con- 
templation of  the  parties  as  the  necessary  result  of  the  breach 
of  warranty,  and  are  rarely  allowable  except  in  cases  of 
fraud  in  inducing  tfie  contract.  Where  an  action  was  for 
breach  of  warranty  of  a  reaping  machine,  it  was  held  that 
the  plaintiff  could  not  recover  for  the  time  and  grain  lost  in 
attempting  to  operate  the  defective  mower.  Frohrich  v. 
Gammon,  28  Minn.,  476.  There  are  many  similar  cases  in 
the  books,  but  this  illustrates  the  principle  sufficiently  with- 
out further  citation. 

The  defendant  is  not  entitled  to  nominal  damages  for 
breich  of  warranty,  as  by  failure  to  give  notice  in  a  reason- 
able time  or  pay  for  the  machinery,  the  plaintiff  was  driven 
to  his  action  to  recover  the  property  under  the  terms  of  the 
contract. 

No  Error. 
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T.  L.  EMRY  AND    WIFE  v.  THE  ROANOKE    NAVIGATION  AND 

WATER-POWER  COMPANY. 

Negligence — Trespass — Evidence— Pleading — Damages, 

1.  The  essential  element  of  negligence  is  a  breach  of  duty,  and  in  actions 

thereon  it  is  necessary  that  the  plaintiff  should  state  and  prove  the 
facts  sufficient  to  show  what  the  duty  is  and  that  the  defendant 
owes  it  to  him. 

2.  A  proprietor  of  land  is  not  generally  responsible  for  injuries  to  other 

persons  arising  from  the  condition  in  which  the  premises  have  been 
left,  or  from  the  prosecution  of  a  business  in  which  the  owner  has  a 
right  to  engage  ;  and  a  trespasser  on  mere  licensee  cannot  recover 
for  such  injuries  unless  the  use  of  the  property  by  the  owner  was 
per  se  unlawful,  or  unless  the  injuries  were  inflicted  wilfully, 
wantonly,  or  through  gross  negligence  of  the  owner. 

3.  The  plaintiff  and  defendant  made  an  agreement  by  which  the  former, 

in  the  event  he  could  not  agree  with  the  latter  for  the  rent  of  cer- 
tain buildings  which  he  had  erected  on  defendant's  land,  stipulated 
that  he  would,  upon  six  months  notice,  remove  the  buildings ; 
the  defendant  demanded  that  plaintiff  enter  into  a  contract  for  the 
rent,  and  plaintiff  declined;  thereupon  defendant  served  notice  to 
remove  the  structures,  but  the  plaintiff  failing  to  do  so,  defendant 
endeavored  to  remove  them  and  was  prevented  by  the  force  of 
plaintiff.  Six>n  thereafter  the  buildings  were  destroyed  by  fire 
occasioned  by  blasting,  by  defendant,  who  was  improving  prop- 
erty near  by;  there  wajs  no  evidence  that  defendant  acted  wilfully 
or  recklessly:  Held,  that  >plain tiff  was  a^espasser  and  not  entitled 
to  recover  damages  for  the  destruction  of  the  buildings. 


r 
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Civil  action  to  recover  damages  for  the  alleged  negligent 
burning  of  plaintiff's  mills,  caused  by  the  defendant  in 
blasting  near  said  mills,  tried  at  March  Terra,  1892,  of  Hali- 
fax Superior  Court,  Brown,  J.,  presiding. 

The  facts  pertinent  to  the  questions  discussed  and  decided 
by  the  Court  are  stated  in  the  opinion. 

Messrs.  R.  0.  Burton  and  L,  P.  McGehee,  for  plaintiffs. 
Messrs.  T.  N.  Hill  and  W,  H,  Day,  for  defendant. 
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Shepherd,  J. :  The  argument  before  us  was  based  upon  the 
assumption  that  the  defendant,  in  conducting  certain  blasting 
operations  on  its  own  land,  was  guilty  of  negligence  by 
reason  of  its  failure  to  exercise  ordinary  care,  and  (that  its 
liability  for  the  same  can  only  be  avoided  by  establishing 
contributory  negligence  on  the  part  of  the  plaintiffs. 

In  our  opinion,  the  true  principle  upon  which  the  case  is 
to  be  determined  lies  quite  beyond  that  discussed  by  counsel, 
and  involves  a  consideration  of  the  question,  not  whether 
there  was  contributory  negligence,  butlwhether  the  defend- 
ant was  guilty  of  any  negligence  whatever,  for  which,  under 
the  circumstances,  it  is  liable  to  the  plaintiffs,  i 

While  there  may  be  some  shades  of  difference  in  the  vari- 
ous definitions  of  negligence,  all  the  authorities  agree  that 
its  (-gsential  element  consists  in  a  breach  of  duty,  and  that  in 
order  to  sustain  an  action,  "the  plaintiff  must  state  and 
prove  facts  sufficient  to  show  what  the  duty  is  and  that  the 
defendant  owes  it  to  him."  \  1  Shear.  &  Red.  Neg.,  §  8 ;  Beach 
Cjnt.  Neg,  6;  Thompson  Neg.,  preface. 

A  legal  duty  has  been  well  defined  by  Dr.  Wharton,  as 
"that  which  the  law  requires  to  be  done,  or  forborne  to  a 
determinate  person,  or  to  the  public  at  large,  and  is  a  cor- 
relative to  a  right  vested  in  such  determinate  person  or  in 
the  public."  Whar.  Neg ,  §  24.  "  The  duty  itself  arises  out 
of  various  relationships  of  life,  and  varies  in  obligation  under 
different  circumstances.,  In  one  case  the  duty  is  high  and 
imperative;  in  another,  it  is  of  imperfect  obligation.  Thus 
it  may  be  dependent  on  a  mere  license  to  enter  upon  land, 
or  the  bare  obligation,  to  avoid  inflicting  a  wilful  injury 
Bpon  a  trespasser,  while,  upon  the  other  hand,  it  may  be  a 
duty  to  care  for  the  safety  of  a  specially  invited  guest,  or  of 
a  passenger  for  hire."  16  Am.  &  Eng.  Enc,  112,  and  the 
.numerous  cases  cited. 

This  much  being  premised,  we  must  now  ascertain  what 
duty,  if  any,  was  imposed  by  law  upon  the  defendant  in  the 
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present  action,  and  this  involves  an  inquiry  into  the  relation 
of  the  parties  in  respect  to  the  buildings,  for  the  accidental 
destruction  of  which  the  action  is  brought. 

It  is  conceded  that  the  defendant  was  the  owner  of  the 
land  upon  which  the  buihlings  were  located,  and  it  appears 
that,  in  January,  1887,  a  suit  between  the  present  parties  was 
settled  according  to  the  terms  of  the  following  agreement, 
to-wit:  "  That  the  said  T.  L.  Emry  and  wife  do  further  agree 
that  if  they  cannot  agree  with  said  company  upon  rent  for 
the  use  of  the  water  and  land  of  the  company,  upon  which 
the  inills  and  foundry  of  said  Emry  and  wife,  described  ia 
the  complaint,  are  situated,  then,  upon  six  months  notice 
from  the  said  company,  they  will  remove  their  mills,  foundry 
and  machinery  from  the  lands  of  said  company.  This  14th 
day  of  January,  1887.'* 

We  cannot  concur  in  the  contention  of  the  plaintiffs  that, 
under  this  agreement,  they  were  entitled  to  keep  their  build- 
ings upon  the  premises,  without  the  payment  of  rent,  until 
the  defendant  had  improved  the  canal  so  as  to  increase  the 
supply  of  water.  The  agreement  contains  no  such  provis- 
ion, and  we  feel  that  we  would  be  doing  violence  to  the  ordi- 
nary rules  of  interpretation  by  so  extending  its  terms  beyond 
the  meaning  of  the  plain  and  unambiguous  language  em- 
ployed. The  argument  can  derive  no  support  from  extrinsic 
circumstances,  as  it  appears  that  the  plaintiffs  had  been  using 
the  water  of  the  canal  to  some  extent  by  keeping  it  cleaned 
out,  and  that  shortly  after  making  the  agreement,  they  pro- 
posed to  continue  the  use  of  the  same.  There  was,  therefore, 
an  existing  subject  upon  which  the  agreement  could  pres- 
ently operate,  and  it  is  with  reference  to  this,  as  well  as  to 
any  contemplated  improvement,  that  it  must  be  construed. 
If  the  actual  contract  was  such  as  is  contended,  it  is  to  be 
regretted  that  it  was  not  incorporated  into  the  written  agree- 
ment, as  it  seems  that  the  conduct  of  the  agent  of  the  plain- 
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tiffs  was  influenced  by  a  reasonable  misapprehension  of  the 

legal  effect  of  the  said  instrument. 

It  is  farther  insisted  by  the  terms  of  the  agreement  that  it 
was  the  duty  of  defendant  to  entertain  in  good  faith  a  proposi- 
fion  to  fix  the  rental  value  of  the  water  and  land  therein 
mentioned  ;  and  that  if  it  refused  to  do  so,  it  had  no  right  to 
require  the  removal  of  the  buildings,  etc.     Granting  this  to 
be  a  correct  interpretation  of  the  agreement,  we  are  unable 
to  find  anything  in  the  testimony  which  discloses  that  the 
defendant  arbitrarily  or  in  bad  faith  declined  to  consider  any 
such  proposition   of  the  plaintiffs.     On  the  contrjary,  the 
plaintiffs'  agent  (who  seems  to  have  had  full  control  and 
management  of  the  whole  matter)  explicitly  testified  that 
before  the  notice  to  remove  w^as  served  on  him,  the  defend- 
ant's attorney  demanded  that  the  plaintiffs  enter  into  a  new 
contract  of  rent,  and  that  failing  to  do  so  they  should  remove 
the  buildings.     The  said   agent   farther   testified    that  in 
response  to  the  proposition  he  replied  as  follows:     "I  stated 
that  I  would  go  on  as  I  had  been,  and  keep  the  canal  cleaned 
out  for  the  use  of  the  land  and  water,  but  I  could  not  pay  rent, 
as  the  canal  was  in  bad  repair  and  supplied  scarcely  any 
water."     The  witness  also  stated  that  the  defendant's  attorney 
declined  to  accept  his  proposal,  and  that  they  had  no  further 
negotiations. 

Here  then  was  a  distinct  offer  to  "enter  into  a  new  con- 
tract for  rent,"  and  this  offer  was  declined,  except  upon  the 
terms  demanded  by  the  plaintififs.  We  fail  to  perceive  how 
the  refusal  to  accept  these  terms  can  be  considered  as  evidence 
that  the  defendant  was  unwilling  to  make  a  bona  fide  effort 
to  agree  upon  a  reasonable  rental  value.  If,  under  the  con- 
tract, it  was  the  duty  of  the  defendant  to  make  a  fair  effort 
to  agree,  it  was  surely  released  from  that  obligation  after  the 
plaintiffs,  without  hearing  any  proposal  from  the  defendant, 
had  expressly  refused  to  accede  to  any  other  but  the  pre- 
viously existing  terms.  There  having  been  a  failure  to 
111—7 
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agree  as  to  the  rent,  the  defendant  had  a  right  to  insist  upon 
the  removal  of  the  buildings  upon  six  months  notice,  as  pro- 
vided in  the  agreement,  and  it  was  not  bound  to  entertain 
any  further  propositions  on  the  part  of  the  plaintiffs.  Accord- 
ingly, a  notice  to  remove  the  buildings  was  given,  pursuant 
to  the  agreement,  on  the  3d  of  February,  1887 ;  but  notwith- 
standing this  notice  the  plaintiffs  failed  to  remove  the  same, 
and  kept  them  on  the  defendant's  land  after  they  knew  that 
the  defendant  had  commenced  its  blasting  operations,  and 
until  they  were  accidentally  destroyed  by  fire  in  September, 
1890.  As  early  as  the  6th  of  June  of  that  year  the  defendant 
complained  of  the  plaintiffs'  failure  to  comply  with  the 
notice,  and  at  the  same  time  stated  that  as  the  land  occupied 
by  the  buildings  was  absolutely  necessary  for  its  use,  it 
would  proceed  to  remove  them  unless  the  plaintiffs  did  so  in 
eleven  days.  At  the  expiration  of  that  time  the  defendant 
attempted  to  remove  the  buildings,  but  was  prevented  by  the 
plaintiffs  from  doing  so  by  means  of  a  shot-gun.  Without 
pausing  to  consider  whether  the  long  and  unreasonable  delay 
to  remov#  the  buildings  did  not  have  the  effect  of  vesting 
the  same  in  the  defendant  as  a  part  of  its  free-hold  (a  point 
which  was  waived  by  the  answer),  it  cannot  be  questioned, 
that  in  their  failure  to  remove  them  after  said  notice,  and 
especially  in  the  violent  prevention  of  the  defendant  from 
exercising  its  right  of  removal,  the  plaintiffs  were  trespassers 
upon  the  lands  of  the  defendant.  Taylor  L:indlord  and  Ten- 
ant, §§  62  and  63.  This  status  of  the  plaintiffs  is  in  no  way 
affected  by  the  conversation  between  their  agent  and  the  sec- 
retary of  the  defendant  in  1890.  Giving  full  effect  to  the  tes- 
timony of  the  former,  it  amounted  to  no  more  than  a  parol 
license  to  continue  the  lower  mill  on  the  defendant's  land  in 
view  of  the  establishment  of  an  oil  mill  at  some  indefinite 
time  in  the  future,  which  was  in  fact  never  done.  The 
license  was  revocable  at  the  election  of  the  defendant  {Kiveti  v. 
McKeithan,  90  N.  C,  106;  McCracken  v.  McCrackcn,  88  N.  C, 
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272;  Railroad  v.  Railroad,  104  N.  C,  658),  and  was  actually 
revoked  on  the  6th  of  June,  1890,  by  the  notice  given  on  that 
day.  The  plaintiffs  had  until  the  24th  of  September  of  that 
year  (the  date  of  the  accident)  to  remove  the  buildings,  and 
not  only  failed  to  remove  them,  but,  as  we  have  seen,  forcibly 
prevented  the  defendant  from  doing  so.  It  cannot  be  , 
seriously  insisted  that  the  effect  of  this  conversation  was  to 
revive  the  broken  agreement  of  1887,  so  as  to  entitle  the 
plaintiffs  to  another  six  months  notice  of  removal.  Much 
clearer  testimony  than  this  is  necessary  to  work  a  result  so 
restrictive  of  the  rights  of  a  property  owner.  Besides,  the 
alleged  agreement  was  essentially  different  from  the  old  one, 
as  it  related  to  and  was  conditioned  upoii  the  establishment 
of  a  new  industry,  and  the  supply  of  water  was  to  be  fur- 
nished "  at  the  same  rates  as  to  others."  The  old  agreement, 
as  we  have  construed  it,  had  reference  to  the  existing  state  of 
affairs,  and  contemplated  the  present  payment  of  rent  of  some 
character. 

The  plaintiffs  then  being  trespassers  upon  the  land  of  the 
defendant,  we  will  now  proceed  to  inquire  into  the  nature 
of  the  duty  w^iich  the  latter  owed  to  the  former  in  respect 
to  the  said  buildings. 

It  is  a  well  settled  principle  tliat  a  land-owner  has  a  right 
to  the  exclusive  use  and  enjoyment  of  his  premises,  and  that  J 
he  incurs  no  liability  for  injuries  caused  by  its  unsafe  con-  / 
dition  to  a  person  who  was  not  at  or  near  the  place  of  the  I 
accident  by  lawful  right,  and  when  the  owner  has  neither  \ 
expressly  nor  by  implication  invited  him  there.     Stueenij  v. 
Uailroad,  10  Allen,  368;  Bennett  v.  Railroad,  102  U.  S.,  577 ; 
Carlton  v.  Steel  Co.,  99  Mass.,  216 ;  Cooley  on  Torts,  605  and 
606;  Pierce  y.  Whitcomh,  46  Yt,  127 ;  Pittsburg  v.   Railroad, 
29  Ohio  St.,  367 ;  1  Thompson  on  Neg.,  283  and  303. 

The  doctrine  is  thus  stated  in, Schmidt  v.  Bauer,  5  La.  An. 
Rept9.,5S0,  and  notes :  "  Unless  contrivances  are  placed  on 
such  premises  w^ith  an  actual  or  constructive  intent  to  hurt 
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intruders,  the  proprietor  is  not  liable  for  injury  resulting  to 
persons  by  reason  of  the  condition  in  which  the  premises 
have  been  left,  or  from  the  prosecution  of  a  business  in  which 
the  owner  had  a  right  to  engage.     Evansville,  etc.,  v.  Griffin, 

100  Ind.,  221;  Gillespie  v.  McGoivariy  11  Pa.,  144;  Gramlich 
V.  Wiirst,  86  Pa.,  74;  Cauley  v.  Pittsburg,  etc.,  90  Pa.,  398; 
McAlpine  v.  Powell,  70  N.  Y.,  126 ;  Ilargreaves  v.  Deacon,  25 
Mich.,  1;  Burdick  v.  Cheadle,  26  Ohio,  393;  Indianapolis  v. 
Emmelmon,  6  West  Repts.,  569." 

The  foregoing  authorities,  and  many  others  that  could  be 
cited,  abundantly  sustain  the  proposition  "  that  a  trespasser 
or  mere  licensee  who  is  injured  by  a  dangerous  machine  or 
contrivance  on  the  land  or  premises  of  another,  cannot 
recover  damages  unless  the  contrivance  is  such  that  the 
owner  may  not  lawfully  erect  or  use,  or  when  the  injury  is 
inflicted  wilfully,  wantonly  or  through  the  gross  negligence 
of  the  owner  or  occupier  of  the  premises."  Galvesion^Oil  Co, 
v.  Martin,  70  Texas,  400. 

In  the  leading  case  of  Larinore  v.  Crown  Point  Iron  Co., 

101  N.  Y.,  291,  it  was  held  that  where  one  goes  upon  the 
premises  of  another,  without  invitation,  to  obtain  employ- 
ment, and  is  there  injured  by  a  defective  machine,  he  can- 
not recover.  Andrews,  J.,  in  the  course  of  a  well  reasoned 
opinion,  uses  the  following  language :  "  The  precise  question 
is  whether  the  person,  who  goea  upon  the  land  of  another 
without  invitation  to  secure  employment  from  the  owner  of 
the  land,  is  entitled  to  indemnity  from  such  owner  for  an 
injury  happening  from  the  operation  of  a  defective  machine 
on  the  premises,  not  obviously  dangerous,  which  he  passes 
in  the  course  of  his  journey,  if  he  can  show  that  the  owner 
might  have  ascertained  by  the  exercise  of  reasonable  care. 
We  know  of  no  case  which  goes  to  that  extent."  After  speak- 
ing of  the  liability  of  a  land-owner  to  an  uninvited  person 
for  injuries  caused  by  the  setting  of  spring-guns  or  dangerous 
traps  on  his  premises,  and  also  the  duty  of  railroad  compa- 
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nies  in  ruuniog  their  trains  to  US3  proper  care  in  respect  to 
persons  on  the  track,  where  it  has  been  used  by  the  public 
without  objectionj  the  learned  Judge  continues:  '*  But  in 
the  case  before  us,  there  were  no  circumstances  creating  a 
duty  on  the  part  of  tlie  defendant  to  the  plaintiff  to  keep 
the  whimsey  in  repair,  and  consequently  no  obligation  to 
remunerate  the  latter  for  his  injury."  It  lias  also  been  held, 
where  a  sign  of  **  No  admittance  "  was  placed  on  a  door,  that 
one  who  entered  the  room  (being  of  the  class  meant  to  be 
excluded)  cannot  recover  for  injuries  caused  by  the  negli- 
gence in  the  management  of  the  room,  even  though  no 
attempt  was  made  to  exclude  him,  nor  any  further  warning 
given.  Zoebisch  v.  Tarbell,  10  Allen,  385;  Victory  v.  Baker, 
(J7  N.  Y.,  366.  So  where  a  trespasser  entered  the  defendant's 
abandoned  freight-house  and  the  wind  blew  the  wall  down 
and  injured  him.  Larry  v.  Railroad  Co.,  78  Ind.,  323.  To 
the  same  effect  is  the  case  of  McDonald  v.  Railroad,  35  Fed. 
Rep.,  38.  There,  the  defendant  corporation  in  working  its 
coal  mine  threw  out  a  pile  of  slack  on  its  own  land,  the  pile 
presenting  the  appearance  of  coal  ashes.  The  land  was  not 
fenced,  and  a  stranger  in  the  neighborhood  in  passing  over 
the  slack  was  burned.  It  was  held  that  he  had  no  right  of 
action  against  the  corporation. 

In  Balchelor  v.  Fortescue,  47  J.  P.,  308  (Eng.),  the  defend- 
ant had  contracted  to  do  certain  work  on  a  plat  of  ground 
where  buildings  were  erected  and  excavations  were  being 
made.  To  carry  out  the  work,  he,  by  his  men,  w^orked  a 
steam-winch  and  crane,  with  a  chain  and  iron  tub  attached 
thereto.  The  deceased  was  employed  by  the  owner  of  the 
ground  to  watch  the  materials  and  buildings.  lie  had  no 
duty  to  take  part  in  the  excavating,  and  it  was  no  part  of 
his  business  to  stand  under  the  tub  as  it  was  raised.  While 
watching  the  men  working,  the  tub  fell  on  his  head  and  he 
was  killed.  It  was  held  that  the  defendant  was  npt  liable." 
"The  deceased  was  there  to  watch  the  material  and  buildings. 
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He  had  no  business  with  the  machinery,  nor  any  duty  to 
watch  the  defendant's  raen  at  work.  He  was  thus  in  a  place 
where  he  had  no  right  to  be,  and  was  a  mere  licensee  to 
whom  the  defendant  owed  no  duty." 

It  is  true  that  the  general  principles  we  have  enunciated 
are  subject  to  some  qualifications,  under  possible  circum- 
stances, in  favor  of  certain  licensees,  or  purely  technical 
trespassers,  and  of  persons  walking  on  a  railroad  track,  as 
in  Clark  v.  Railroad^  109  N.  C,  430,  and  Deans  v.  Railroad, 
107  N.  C,  (38G.     Here,  on  the  border-land  between  the  doc- 
trine we  have  stated,  and  that  of  contributory  negligence, 
there  is  some  obscurity  and  conflict  in  the  authorities.     But 
however  that  may  be,  there  is  no  difficulty  in  its  application 
to  a  case  like  the  present,  where,  in  the  eyes  of  the  law,  the 
plaintiffs  must  be  regarded  as  wilful  trespassers.    The  author- 
ities are  practically  unanimous  in  holding  that,  in  favor  of 
trespassers  of  this  character,  the  land-owner  owes  no  duty  to 
exercise  ordinary  care  in  the  use  of  his  premises  or  in  the 
conduct' of  lawful   operations  thereon.     If  no  such    duty 
existed  in  the  foregoing  cases,  which  have  been  cited  by  way 
of  illustration,  and  in  which  the  lives  of  human  beings  were 
imperiled,  it  would  be  difficult,  indeed,  to  understand  how  it 
could  be  imposed  upon  the  defendant  in  this  action.   It  would 
be  a  strange  result  if  one  who  is  involuntarily  made  the  cus- 
todian of  another's  property  by  the  coercive  power  of  a  shot- 
gun, should  be  held  liable  for  an  accident  to  such  property 
because  of  his  failure  to  take  all  of  the  precautions  which 
would  commend  themselves  to  a  prudent  man.     It  is  fully 
settled  by  the  authorities  above  mentioned  that  the  duty  of  a 
land-owner,  under  such  circumstances,  can  be  no  greater 
than  to  abstain  from  what  is  very  generally  called  "wanton 
or  wilful  negligence."     The  defendant  had  a  right  to  improve 
its  property,  and,  in  blasting  for  that  purpose,  it  was  engaged 
in  a  lawful  occupation.     There  is  nothing  to  show  that  its 
servants  acted  wilfully,  wantonly  or  recklessly,  and  there  is 
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no  testimony  tending  to  prove  that  after  they  discovered  the 
accident,  they  could,  by  ordinary  care,  have  prevented  the 
destruction  of  the  building.     Certainly  there  is  nothing  to 
indicate  the  same  indifference  on  their  part  as  that  shown 
by  the  plaintiff's  agent,  who,  although  he  had  his  hands 
present,  made  Ho  effort  to  arrest  the  flames,  and,  indeed, 
stated  that,  as  he  did  not  cause  the  fire,  he  would  not  assist 
in  putting  it  out  and  "that  it  might  burn."     The  defendant, 
therefore, having  been  guilty  of  no  "wilful  or  wanton  negli- 
gence" (the  abstaining  from  which  constituted  its  only  duty 
under  the  circumstances),  it  must  follow  that  it  cannot  be 
held  liable  for  the  accidental  destruction  of  the  plaintiff's 
property. 

We  have  carefully  considered  the  other  exoeptions,  and 
are  of  the  opinion  that  they  are  without  merit.     The  judg- 

naent  must  be  ^ 

Affirmed. 


WALLACE,  ELLIOTT  &  CO.  v.  W.  H.  COHEN  et  al. 

^raud—  Contract — Rescission —  Innocent   Purchaser —  Trusts — . 
Mortgages — Registration — Notice. 

here  a  contract  of  sale  has  been  induced  by  the  fraud  of  the  vendee, 

it  IS  voidable  at  the  election  of  the  vendor,  who  has  a  right,  upon 

toe  discovery  of  the  fraud,  to  rescind  the  contract  and  recover  the 

^    t    ^''^P^Hy  delivered  under  it. 

niiocent  purchaser  for  a  valuable  consideration,  from  the  fraudu- 

'i    ^,.  ?     ^^Odee,  will,  however,  be  protected  against  the  vendor. 
•5«  While  tVk 

.    "'le  mortgagee  or  trustee  of  land  conveyed  to  secure  pre-exist- 

8  Oebts  is  a  purchaser  for  value,  yet  he  takes  the  property  sub- 
•'  J*  ^^  any  equity  or  other  right  attached  to  it  in  the  hands  of  the 
,^       *^"     i^''^^  ^'  I^ckhart,  93  N.  C,  191,  commented  upon.) 

*  **i  Unregistered  mortgage  is  good  inter  partes,  actual  notice  of 
^^istence    will  not  affect  the  rights  of  a  junior  registered 
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Civil  action,  tried  upon  demurrer  at  Spring  Term,  1892, 
of  Craven  Superior  Court,  Brown,  J.,  presiding. 

The  material  parts  of  the  complaint  and  record  are  as 
follows : 

2.  That  the  defendant  W.  H.  C  ihen,  on  the  -.  day  of 

purchased  from  the  plaintiffs  the  goods,  wares  and  merchan- 
dise fully  described  and  set  out  in  the  affidavit  of  plaintiff 
filed  in  the  action  for  the  recovery  of  said  property,  which 
said  affidavit  is  referred  to  for  a  full  and  definite  description 
of  the  same,  and  hereby  made  a  part  and  parcel  of  this  com- 
plaint for  a  description  of  the  properly  aforesaid. 

3.  That  at  the  time  of  the  purchase  of  the  goods  afore- 
said, as  plaintiffs  are  informed  and  believe,  the  said  W.  H. 
Cohen  was  insolvent,  and  well  knew  of  his  insolvency  at  the 
time  of  his  purchase,  and  fraudulently  concealed  his  said 
insolvency  from  plaintiffs  by  falsely  representing  to  them  his 
financial  condition  to  be  largely  in  excess  of  all  liabilities 
existing  at  the  time  of  such  representation,  and  at  such  time 
not  having  the  intention  of  paying  for  the  goods  so  purchased. 

4.  That  shortly  after  the  time  of  the  purchase  aforesaid, 
to-wit,  on  the  .-  day  of  April,  1891,  the  defendant  W.  II. 
Cohen  made  an  assignment  of  all  his  property  of  every 
nature  and  kind  to  his  co-defendant,  J.  W.  Moore,  for  the 
benefit  of  tiis  creditors,  with  certain  preferences  therein 
named,  though  the  entire  value  of  the  property  so  assigned 
was  not  sufficient  to  pay  off  in  fall  even  the  amount  of  the 
indebtedness  of  defendant  due  at  that  time  to  the  creditors 
preferred  in  the  assignment  aforesaid.  The  assignment  or 
deed  of  trust  referred  to  being  duly  recorded  in  the  records 
of  Craven  County,  and  are  hereby  made  a  part  and  parcel  of 
this  complaint. 

5.  That  the  plaintiffs  are  the  owners  and  entitled  to  the 
possession  of  the  goods  as  above  described,  and  the  defend- 
ant J.  W.  Moore,  assignee,  is  in  possession  thereof. 
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6.  That  the  same  are  wrongfullj'  withheld  from  plaintiffs 
by  the  defendant,  J.  W.  Moore,  assignee,  though  demand  has 
beeu  made  therefor. 

Wherefore,  plaintiffs  pray  judgment — 

That  they  recover  of  the  defendant  the  goods  above  de- 
scribed, or  the  value  thereof,  to-wit,  four  hundred  dollars. 

Whereupon,  the  defendant  J.  W.  Moore,  assignee,  etc.,  by 
consent,  demurs  ore  tenus,  and  moves  to  dismiss  the  action, 
assigning  as  grounds  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  as  against  him. 

1.  Because  it  appears  upon  the  complaint  that  the  said 
Moore  is  a  purchaser  for  value  of  the  goods  described,  and 
fails  to  allege  that  he  had  notice  of  the  alleged  fraudulent 
matters  set  out  in  section  2  of  complaint  upon  the  part  of 
said  Cohen,  in  respect  to  the  purchase  of  eaid  goods. 

2.  Because  there  is  no  allegation  that  the  assignment  to 
said  defendant  Moore,  referred  to  in  section  3  of  said  com- 
plaint, was  made  by  said  Cohen  with  intent  to  defraud,  etc., 
and  is  therefore  void. 

The  Court  sustained  the  demurrer,  and  adjudged  that  the 
complaint  failed  to  state  a  cause  of  action  against  either 
defendant  Cohen  or  Moore,  as  it  appeared  that  Cohen  was 
not  in  possession  of  said  goods,  or  any  part  thereof. 

From  which  plaintiffs  appealed. 

Mr.  0,  H.  Gaion  for  plaintiff. 
Mr.  W.   W.  CZarJfc  for  defendant. 

Shepherd,  J.:  *' W.  H.  Cohen  was  insolvent,  and  well 
knew  of  his  insolvency  at  the  time  of  his  purchase,  and  fraud- 
ulently concealed  his  said  insolvency  from  plaintiffs  by 
falsely  representing  to  them  his  financial  condition  to  be 
largely  in  excess  of  all  liabilities  existing  at  the  time  of  such 
representation,  and  at  such  time  not  having  the  intention  of 
paying  for  the  goods  purchased." 
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The  foregoing  facts  bring  the  case  within  the  principle  of 
Wilson  V.  White,  80  N.  C,  281 ;  Des  Farges  v.  Pugh,  93  N.  G, 
35 ;  Donaldson  v.  Farmer,  93  U.  S.,  361,  and  1  Benjamin  on 
Sales,  §  571.     According  to  these  authorities,  the  contract  of 
sale, having  been  induced  by  fraud,  was  voidable,and  the  ven- 
dors had  a  right  to  rescind  the  same  upon  the  discovery  of  the 
circumstances  constituting  the  fraud.     If,   however,  before 
rescission,  the  vendee  had  conveyed  to  an  innocent  purchaser 
for  a  valuable  consideration,  the  rights  of  the  original  vendors 
would  be  subordinated  to  those  of  such  innocent  third  party. 
The  defendant  Moore  is  the  trustee  in  a  deed  of  assigunaent 
executed  by  Cohen,  the  fraudulent  vendee,  to  secure  his  pre- 
existing indebtedness,  and  he  claims  to  be  an  innocent  pur- 
chaser for  value  within  the  qualifying  principle  just  stated. 
It  is  true,  as  laid  down  in  Southcrland  v.  Fremont,  107  N.  C, 
565,  that  such  a  trustee  or  mortgagee  is  a  purchaser  for  value 
within  the  statutes  of  13th  and  27th  Elizabeth,  but  it  is,  in 
that  case,  conclusively  determined,  after  some  confusion  in 
our  decisions,  that  such  a  purchaser  takes  the  property  sub- 
ject to  any  equity  or  other  right  that  attached  to  the  same  in 
the  hands  of  the  debtor.     This  view  is  abundantly  sustained, 
not  only  by  our  own  previous  decisions,  but  by  the  great 
weight  of  judicial  authority.     Basf^ctt  v.  Xorsworthy,  White 
&  Tudor's  L.  C.  Eq.,  and    notes.      As  applicable  to  the 
present  case,  the  doctrine  has  been  recognized  and  applied  in 
a  large  number  of  decisions.     "  In  order  to  entitle  one  to  pro- 
tection as  a  bona  fide  purchaser  in  such  a  case,  he  must  have 
advanced  some  new  consideration,  or  incurred   some   new 
liability,  on  the  faith  of  the  fraudulent  vendee's  apparent 
ownership."     Johnnon  v.  Peck,  1  Woodh.  &  M.,  334:  McLeod 
v.  Bank,  42  Miss.,  99 ;  Ilydr  v.  EUery,  18  Md.,  496 ;  Sargent  v. 
Sturm,  23  Cal..  359;   Ratliffe  v.  Sangston,  18  Md.,  383;  Pope 
V.  Pope,  40  Miss.,  516.     Hence,  "  an  assignee  of  the  fraudu- 
lent vendee  for  the  benefit  of  creditors,  incurring  no  new 
liability  on  the  faith  of  his  title,  is  not  protected."     Farley  v. 
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Lincoln,  51  N.  H.,  577 ;  Harris  v.  Horner,  80  Am.  Dec,  182; 
Stevens  v.  Brennan,  79  N.  Y.,  254 ;  Montgomery  v.  Buq/rus, 
92  U.  S.,  257;  Donaldson  v.  Farmer,  93  U.  S.,  361.  These 
authorities,  with  very  many  others  we  could  cite,  are  directly 
in  poiut,  and  sustain  the  right  of  the  plaintiffs  to  recover 
without  fixing  the  assignee  with  notice. 

We  presume  that  his  Honor  was  misled  by  the  case  of 
Brem  v.  Lockharl,  93  N.  C,  191.  It  that  case  there  was  quite 
a  discussion  by  the  late  Chief  Justice  as  to  who  were  bona 
jide  purchasers  for  value,  but  he  finally  quoted  with  approval 
the  language  of  Pearson,  J.,  in- Potts  v.  Blackwell,  3  Jones 
Eq.,  449,  which  enunciated  the  doctrine  as  subsequently 
declared  to  be  the  law  in  Southerland  v.  Fremont,  supra.  It  is 
difficult  to  assume  that  the  learned  Chief  Justice,  after  stat- 
ing that  this  principle  must  be  regarded  as  "conclusively 
settled,"  intended  in  the  next  sentence  of  his  opinion  to 
repudiate  the  same,  by  declaring  that  Mr.  Lockhart,  the 
assignee,  was  a  purchaser  for  a  valuable  consideration,  in  the 
sense  now  insisted  upon  on  behalf  of  the  defendant  Moore. 
The  true  ground  for  the  decision  seems  to  be  that  although 
the  assignee,  Lockhart,  was  a  purchaser  for  value,  and  not- 
withstanding he  took  the  property,  subject  to  the  rights  and 
equities  attaching  to  it  in  the  hands  of  the  debtor,  there  was, 
in  fact,  no  such  right  or  equity  which,  under  the  policy  of  the 
registration  laws,  could  be  recognized  or  enforced  in  favor  of 
anyone.  Todd  v.  Outlaw,  79  N.  C,  235.  In  Brem'scase  the 
sale  was  conditional,  and,  not  being  registered,  the  condition 
was  said  to  be  inoperative.  It  is  true  that,  as  between  the 
parties,  the  condition  was  eff'ectual  {Butts  v.  Screws,  95  N.  C, 
215),  and  we  can  only  reconcile  the  conclusion  with  the  prin- 
ciples previously  announced  in  the  opinion  by  assimilating 
the  case  to  that  of  Todd  v.  Outlaw,  supra,  in  which  it  Avas 
held  that  though  an  unregistered  mortgage  is  good  as  between 
the  parties,  even  actual  notice  of  its  existence  will  not  preju- 
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dice  the  rights  of  a  second  mortgagee  whose  mortgage  has 
been  registered. 

For  the  reasons  given,  we  think  the  demurrer  should  have 
been  overruled.  Error. 


In  re  lOLA  DICKERSON. 
Infants^ Judicial  Sale — Decree,  Confirmation — Gvardian. 

In  an  ex  parte  partition  of  an  infant,  by  her  guardian^  it  was  stated, 
among  other  things,  that  the  petitioner  had  received  an  offer  of 
$125,  which  was  more  than  the  worth  of  the  land.  (Jpon  the 
filing  of  the  petition  the  Court,  without  taking  any  means  to 
ascertain  the  necessity  for  the  sale,  directed  it  to  be  made,  and 
that  it  should  be  "  first  advertised  at  the  Court-house  and  three 
other  public  places,*'  and  no  bid  be  received  less  than  $125,  and 
that  the  guardian  should  make  conveyance.  The  land  was  sold  to 
W.  for  $130,  who  paid  the  purchase-money  and  took  conveyance; 
report  of  this  sale  was  filed,  but  never  confirmed.  Subsequently 
the  infant,  by  her  next  friend,  moved  to  vacate  the  sale  and  for 
an  order  of  resale:  Held, 

1.  That  the  order  of  sale  was  not  a  final  decree. 

2.  That  the  terms  of  the  decree  required  a  public  sale. 

3.  That  while  a  formal  direction  to  make  title  is  not  always  necessary, 

a  confirmation  of  sale  cinnot  be  dispensed  with. 

4.  That  it  was  not  error  to  set  aside  the  sale  and  direct  another;  but 

the  decree  for  resale  should  direct  an  account  of  the  rents  and 
accounts  paid  by  the  purchaser,  whawould  be  entitled  to  a  lien  on 
the  fund  for  any  balance  found  due  nim  on  such  accounting. 

Motion  to  vacate  sale  of  land,  heard  before  Brown,  J.,  at 
February  Term,  1892,  of  Craven  Superior  Court. 

It  appears  from  the  statement  of  the  case  that  on  Decem- 
ber 7,  1882,  Tola  Dickerson,  by  her  guardian   William  E. 
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Salter,  and  Solomon  Fisher,  filed  the  following   petition  in 
the  Superior  Court  of  Craven  County,  as  follows  : 

1.  That  your  petitioner  is  a  minor  of  about  thirteen  years 
of  age,  and  that  William  E.  Salter  is  her  general  guardian  ; 
that  she  has  no  guardian  ad  litem. 

2.  That  the  said  lola  Dickerson,  his  ward,  is  seized  and 
possessed  of  an  undivided  half-interest  in  a  tract  of  land  in 
the  county  of  Craven  and  State  of  North  Carolina,  consisting 
of  one  hundred  and  sixty  acres  of  land,  nearly  all  of  which 
is  woodland,  only  about  twelve  acres  thereof  being  cleared, 
and  that  the  said  Solomon  Fisher  is  the  owner  of  the  other 
half-interest  therein. 

3.  That  your  petitioner  has  been  unable  to  derive  any 
revenue  from  said  land,  which  from  its  character  and  loca- 
tion is  of  little  value,  and  has  not  paid  the  taxes  thereon  for 
several  years. 

4.  That  your  petitioner  has  received  an  offer  of  one  hun- 
dred and  twenty-five  dollars  for  the  interest  of  his  ward  in 
said  land,  which  is,  in  the  opinion  of  your  petitioner,  far 
beyond  the  value  of  said  infant's  interest. 

5.  That  your  petitioner  has  been  unable  to  pay  the  taxes 
due  on  said  land,  and  that  the  same  are  in  arrears  for  four  or 
five  years.  Wherefore,  your  petitioner  prays  that  he  may  be 
appointed  guardian  ad  litem  for  the  said  Tola  Dickerson,  and 
that  he  may  be  authorized  and  empowered  by  the  Court  to 
sell  the  interest  of  said  minor  in  said  land,  and  to  make  a 
deed  to  the  purchaser  thereof,  and  apply  the  proceeds,  after 
paying  the  costs  and  taxes  due  on  said  land,  to  the  main- 
tenance and  education  of  said  minor. 

Upon  which  the  following  order  was  made  : 
Upon  reading  the  foregoing  petition  and  affidavit  it  is 
ordered,  adjudged  and  decreed  that  William  E.  Salter,  the 
general  guardian  of  the  said  lola  Dickerson,  be  appointed 
guardian  ad  litem  for  this  proceeding,  and  that  he  supervise 
and  attend  to  her  interest  herein,  and  make  a  deed  to  the 
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purchaser  for  said  land  upon  the  payment  of  the  purchase- 
money  by  said  purchaser,  and  that  he  be  authorized,  upon 
behalf  of  said  infant,  to  execute  a  quitclaim  deed  to  the 
other  tenant  in  common,  and  to  receive  one  from  said  tenant 
in  behalf  of  said  ward  for  said  land.  That  said  land  shall 
first  be  advertised  at  the  Court-house  and  three  other  pub- 
lic places  in  said  county  prior  to  said  sale,  and  that  no  bid 
less  than  one  hundred  and  twenty-five  dollars  be  received 
therefor. 

E.  W.  Carpenter, 
Probate  Judge  and  C.  S.  C. 

The  foregoing  trder  is  approved. 

Let  the  sale  be  made  as  therein  directed. 

Fred.  Philips, 
Judge. 

It  further  appears  that  on  the  31st  day  of  March,  18S3,  the 
said  Wm.  E.  Salter,  guardian  ad  liieviy  filed  his  report  of 
sale. 

The  said  report  does  not  appear  in  the  record,  and  it  is 
nowhere  stated  in  the  case,  or  in  the  record,  what  was  the 
price  for  which  the  land  (or  rather  the  interest  of  the  peti- 
tioner, Tola  Dickerson,  in  the  land)  was  sold.  It  further 
appears  in  the  statement  of  the  case  on  appeal  to  this  Court, 
"that  said  land  was  duly  sold  on  31st  March,  1883,  and  one 
Samuel  S.  Willis  became  the  purchaser,  and  a  deed  was  exe- 
cuted to  him  therefor.  That,  on  the  1st  day  of  January,  1885, 
said  Willis  conveyed  said  land  for  value  to  one  R.  W.  Bell, 
who  is  now  dead,  and  whose  interest  in  said  land  is  now 
vested  in  W.  R.  and  J.  N.  Bell.  There  was  no  order  con- 
firming the  sale,  and  there  seems  to  have  been  no  further 
proceeding  in  the  case  until  January  25,  1892,  when,  upon 
application  to  the  Clerk  of  said  Court,  D.  W.  Sabiston  was 
appointed  next  frien.d  to  lola  Dickerson,  the  former  guardian, 
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W.  E.  Salter,  having  been  heretofore  removed,  and,  on  the 
lUth  of  February,  1892,  said  Sabiston,  as  next  friend  of  lola 
Dickerson,  filed  the  following  petition : 

1.  That  since  the  filing  of  the  report  of  the  sale  of  the 
land  hereinafter  described  and  set  out,  the  said  W.  E.  Salter 
has  been  regularly  removed  as  the  general  guardian  of  the 
infant  lola  Dickerson,  and  that  yourpetitioner  has  been  duly 
appointed  her  next  friend  in  this  proceeding. 

2.  That  since  the  filing  of  the  report  in  said  proceeding, 
to-wit,  on  the  31st  day  of  March,  1883,  no  confirmation  of 
said  report  has  been  made  by  this  Court,  no  confirmation 
thereof  asked  by  said  guardian  W.  E.  Salter,  or  the  pur- 
chaser at  such  sale  as  named  in  the  said  report,  to-wit,  S.  S. 
Willis. 

3.  That  since  the  sale  and  filing  of  the  report  aforesaid, 
and  without  any  confirmation  thereof,  the  said  W.  E.  Salter 
has  executed  a  deed  of  conveyance,  to-wit,  on  the  day  of 
said  sale,  March  31, 1883,  to  said  purchaser  S.  S.  Willis,  who, 
on  the  Ist  day  of  January,  1885,  conveyed  the  same  to  one 
R.  W.  Bell,  who  has  since  died,  leaving  a  last  will  and  tes- 
tament, to  which  said  will  W.  R.  and  J.  N.  Bell  were  duly 
appointed  executors,  and  having  qualified  as  such  and  en- 
tered duly  on  the  discharge  of  the  duties  thereof,  and  by 
virtue  of  the  provisions  of  said  will,  the  real  estate  of  said 
R.  W.  Bell  has  become  vested  in  the  said  executors. 

4.  That  the  guardian,  \V.  E.  Salter  as  aforesaid,  put  the 
purchaser,  S.  S.  Willis,  in  the  possession  of  said  land,  who, 
and  those  claiming  under  him,  have  held  possession  thereof 
by  virtue  of  the  deed  aforementioned,  and  are  now  in  the 
possession  thereof. 

5.  That  the  land  aforedescribed  is  chiefly  and  almost 
mainh'  valuable  for  the  timber  growing  and  standing  thereon, 
and  that  W.  N.  and  J.  R.  Bell,  their  agents  and  employees, 
are  cutting  and  removing  the  said  timber  rapidly  from  said 
land,  and  continue  to  threaten  so  to  do,  and  your  petitioner 
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is  advised  and  believes  that  the  said  Bells  have  been  advised 
by  their  counsel,  and  propose,  in  pursuance  to  said  advice, 
to  cut  and  remove  satd  timber  in  as  short  time  as  possible, 
for  that  the  infant  lola  Dickerson  might  give  them  trouble 
concerning  their  title  and  possession  of  the  said  land. 

6.  That  at  the  time  of  the  sale  and  report  of  said  guard- 
ian, the  value  of  said  land  was  in  excess  of  that  reported  by 
said  guardian,  and  that,  to  the  knowledge  of  this  petitioner, 
and  upon  reliable  information  and  belief,  this  petitioner 
avers  that  the  value  thereof  was  at  such  time  at^  least  the 
sum  of  three  hundred  dollars,  and  that  the  value  thereof  at 
this  time,  and  the  sum  offered  therefor  for  the  timber  stand- 
ing thereon,  is  five  hundred  dollars. 

Wherefore,  he  prays  that  the  sale  aforesaid  be  set  aside, 
that  the  infant  lola  Dickerson  be  restored  to  the  possession 
of  said  land,  and  that  a  commissioner  be  appointed  to  sell 
said  land  and  report  his  action  to  this  Court,  and  for  such 
other  and  further  relief  as  she  may  be  entitled  to. 

This  motion  was  refused  by  the  Clerk,  and  at  the  same 
time  J.  N.  and  W.  R.  Bell,  by  their  attorneys,  moved  for  a 
confirmation  of  the  sale,  which  motion  was  allowed  and 
judgment  of  confirmation  rendered,  from  which  judgment 
said  lola,  by  her  n^xi  friend,  Sabiston,  appealed  to  the  Court 
in  term,  and  at  February  Term,  1892,  of  said  Court,  his 
Honor  Judge  Brown  made  the  following  order :  "  It  is 
ordered  and  adjudged  by  the  Court  that  the  order  of 
W.  M.  Watson,  C.  S.  C,  made  February  10,  1892,  be  and  the 
same  is  hereby  set  aside  and  a  resale  ordered  of  the  said 
interest  of  lola  Dickinson,  minor,  in  the  lands  described  in 
the  petition  filed  in  this  proceeding." 

From  this  order  J.  N.  and  W.  R.  Bell  appealed. 

Messrs  0.  H.  Guion  and  W.  D.  Mclver,  for  plaintiff. 
Mr,  W.  W,  Clark,  for  defendant. 
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MacRae,  J. — after  stating  the  case :  It  is  contended  by  the 
counsel  for  the  appellant  that  the  order  of  sale  made  by  the 
Clerk  and  approved  by  the  Judge  December  23,  1882,  was  a 
final  decree,  and  that  there  was  no  need  for  a  confirmation  of 
the  sale,  it  being  admitted  upon  the  argument,  though  it 
does  not  so  appear  in  the  case  or  in  the  record,  that  the  inter- 
est of  the  petitioner  brought  $130  at  the  sale,  this  sum  being 
more  than  the  sum  named  in  the  petition  as  a  fair  price,  and 
in  the  order  as  the  lowest  bid  which  should  be  received. 

If  this  contention  were  correct — if  by  a  proper  construction 
of  the  order  of  sale  directing  a  deed  to  be  made  "  to  the  pur- 
chaser for  said  land,  upon  the  payment  of  the  purchase- 
money  by  said  purchaser,"  we  were  required  to  hold  that  the 
price  was  fixed  at  any  sum  not  less  than  $125,  and  the  sale 
confirmed  in  advance  at  such  price,  we  could  do  no  other- 
wise than  hold  the  decree  to  be  final  and  the  parties  bound. 
But  impressed  as  we  are  by  the  extreme  looseness  ©f  the 
whole  proceeding,  it  is  a  relief  to  us  to  be  able,  upon  exam- 
ination of  the  order  and  of  its  approval,  to  hold  it  evident 
that  the  Judge  who  approved  it  intended  that  there  should 
be  a  public  sale  and  that  no  bid  should  be  entertained  for  a 
less  sum  than  $125,  and  that  it  should  take  the  regular  course 
in  such  proceeding  that  it  might  be  ascertained  whether  the 
land  sold  for  a  fair  price,  before  the  judgment  should  be 
made  confirming  the  sale.  We  may  with  profit  reproduce 
as  applicable  to  the  present  case,  the  remarks  of  the  venera- 
ble Chief  Justice  Ruffin  in  Harrison  v.  Bradley,  5  Ired.  Eq., 
136 :  *'  The  CJourt  cannot  forbear  expressing  a  decided  dis- 
approbation of  the  loose  and  mischievous  practice  adopted 
in  this  case  of  decreeing  the  sale  of  an  infantas  land  upon 
exparte  affidavits  offered  to  the  Court,  without  any  reference 
to  ascertain  the  necessity  and  propriety  of  the  sale  and  the 
value  of  the  property,  so  as  to  compare  the  price  with  it. 
The  Court  ought  not  act  on  mere  opinions  of  the  guardian 
or  witnesses,  but  the  material  facts  ought  to  be  ascertained 
111—8 
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and  put  upon  the  record,  either  by  the  report  of  the  master 
or  the  finding  of  an  issue ;  and  after  a  sale  it  ought  to  appear 
in  like  manner  to  be  for  the  benefit  of  the  infant  to  confirm 
it,  otherwise  there  is  great  danger  of  imposition  on  the  Court 
and  mucfi  injury  to  infants." 

As  was  said  by  Justice  MERRiNfON,  delivering  the  opin- 
ion in  Morris  v.  Gentry^  89  N.  C,  248,  "  It  is  the  duty  of 
Courts  to  have  special  regard  for  infants,  their  rights  and 
interest  when  they  come  within  their  cognizance."  And  in 
the  exercise  of  this  duty,  nothing  but  clear  internal  evidence 
of  a  confirmation  of  this  sale  should  induce  us  so  to  construe 
the  order. 

The  sale  then  not  having  been  confirmed,  the  commis- 
sioner's deed  has  not  yet  divested  the  title  out  of  the  peti- 
tioner; the  proceeding  is  still  pending,  the  petitioner  is  still 
an  infant,  and  she  has  a  right  to  be  heard  upon  the  report  of 
sale  fiRid  the  motion  for  confirmation,  and  to  move  to  set 
aside  the  sale  for  inadequacy  of  the  sum  bid  for  the  land. 
Foushee  v.  Durham,  84  N.  C,  56. 

While  a  formal  direction  to  make  title  is  not  always  nec- 
essary, a  confirmation  of  the  sale  cannot  be  dispensed  with. 
Mehane  v.  Mebane,  80  N.  C,  34 ;  Latta  v.  Vickers,  82  N.  d 
501 ;  Brown  v.  Coble,  76  N.  C,  391 ;  England  v.  Gamer,  90 
N.  C,  197. 

We  concur  in  the  view  of  his  Honor  upon  his  finding  of 
fact  that  said  sale  had  not  been  made  for  a  fair  price,  that 
a  resale  should  be  ordered,  provided  it  shall  be  made  to 
appear  as  required  in  §  1602  of  The  Code,  "  that  the  interest 
of  the  ward  would  be  materially  promoted  by  a  sale  of  her 
interest  in  said  land,  and  that  report  of  sale  be  made  to  the 
Court."  Dula  v.  Sengle,  98  N.  C,  458.  As  it  was  admitted 
that  the  purchaser,  S.  S.  Willis,  paid  the  purchase-money 
and  took  a  deed  for  said  land  from  the  guardian,  and  that 
said  Willis  conveyed  the  land  for  value  to  R.  W.  Bell,  who 
is  now  dead  and  whose  interest  in  said  land  is  now  vested  in 
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W.  R.  and  J.  N.  Bell,  the  appellants,  it  will  be  proper  that  an 
account  be  taken  of  the  amount  paid  to  the  guardian  by  said 
Willis,  and  of  the  rents  and  profits  of  said  land  since  said 
attempted  sale  and  the  possession  of  said  Willis  and  those 
claiming  under  him,  and  that  the  balance  of  the  sum  so  paid, 
after  deduciing  the  sum  ascertained  to  be  due  for  rents  and 
profits,  be  a  charge  upon  the  fund  arising  from  the  sale  now 
ordered  in  favor  of  the  appellants. 

Modified  and  AflBrmed. 


SPENCER  WARD  v.  LETITIA  ANDERSON  et  al. 

Deed — Mortgage — Infancy — Ratification — Lien,  Priority  of. 

An  infant  executed  a  mortgage  of  land,  and  after  arriving  at  majority 
executed  another  mortgage  of  the  same  land  to  another  mortgagee; 
in  the  last  mortgage,  immediately  following  the  descriptive  clause, 
was  this  recital:  *'  Which  said  tract  is  subject  to  a  prior  lien  ia 
favor  of  J.  B.,"  the  first  mortgagee:  Heldy  that  this  recital  was  a 
ratification  of  the  first  mortgage,  and  thereby  constituted  it  a  first 
lien  upon  the  land  conveyed. 

Civil  action  tried  at  March  Term,  1892,  of  Halifax 
Superior  Court,  Brovm,  J.,  presiding,  upon  the  following 
agreed  statement  of  facts : 

"On  the day  of  March,  1882,  Edward  Anderson  and 

wife  Letitia  and  Matilda  A.  Sexton  executed  their  note  to 
John  Beavans,  Sr.,  for  $150,  and  secured  the  same  by  mort- 
gage on  land  (which  was  registered),  and  was  then  the  prop- 
erty of  said  Matilda  A.  Sexton,  a  minor. 

"On  July  10,  1882,  said  parties  made  another  note  for  $50 
to  said  Beavans,  and  secured  the  same  by  mortgage  on  same 
land,  and  which  was  registered. 
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"On  the  2d  of  April,  1885,  said  parties  executed  to  Spencer 
Ward  a  mortgage  (the  same  land)  to  secure  the  sum  of  $400, 
which  was  registered. 

"  No  other  mortgages  were  ever  executed  by  said  parties  to 
said  Beavans." 

The  point  presented  to  the  Court  is,  whether  the  language 
used  in  the  mortgage  to  Ward  is  a  ratification  by  the  infant 
Matilda  after  her  coming  of  age. 

The  mortgage  to  plaintiff,  executed  to  secure  his  debt  of 
$400  after  the  mortgagor  attained  her  majority,  contained, 
just  after  the  descriptive  clause,  the  following  recital :  "Which 
said  tract  is  subject  to  a  prior  lien  in  favor  of  John  Beavans, 
Sr.,  for  the  sum  of  $200." 

The  material  portion  of  the  judgment  was  as  follows:  "  It 
is  adjudged  by  the  Court  that  the  said  debt  to  Beavans  con- 
stitutes a  lien  on  the  land  described  and  conveved  in  defend- 
ant's  mortgages  prior  to  that  constituted  by  the  mortgage 
debt  to  the  plaintiff.  That  unless  the  aforesaid  indebtedness 
to  the  defendant  Beavans  is  paid  on  or  before  the  18th 
day  of  July,  1892,  the  land  conveyed  by  the  mortgages  to 
said  defendant  (Beavans)  be  sold  at  public  auction  for  cash  to 
the  highest  bidder,  at  the  court-house  door  after  thirty  days' 
advertisement  of  the  time  and  place  of  sale  by  printed 
notices,  &c.,  and  that  the  proceeds  be  applied,  first  towards 
the  payment  of  said  debt  to  Beavans,  and  surplus  as  may 
hereafter  be  directed,"  &c. 

Defendants,  other  than  Beavans,  and  plaintiff  appealed. 

Messrs.  Mullen  &  Daniel  (by  brief)  and  S,  S.  Alsop,  for 
plaintiff 

Messrs,  R.  0.  Burton  and  L.  P.  McGeheCy  for  defendants. 

Avery,  J.:  The  question  presented  by  this  appeal  is 
whether  the  mortgage  deeds  executed  by  an  infant,  and  pur- 
porting to  convey  land  to  John  Beavans  to  secure  two  notes. 
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one  for  $150,  the  other  for  $50,  were  ratified  by  a  recital  in 
reference  to  the  same  land  in^a  second  conveyance  of  it  to 
secure  debts  made  after  his  arrival  at  the  age  of  twenty-one, 
and  in  the  following  words  inserted  immediately  after  the 
description,  to-wit,  "  Which  said  tract  is  subject  to  a  prior 
lien  in  favor  of  John  Beavans,  Sr.,  for  the  sum  of  $200,"  it 
being  admitted  that  no  other  mortgage  deeds  were  ever  exe- 
cuted by  the  infant  to  said  Beavans. 

In  McCormic  v.  Leggeit^  8  Jones,  427,  Chief  Justice  Pearson 
stated  the  rule  governing  the  ratification  of  the  voidable  con- 
tracts of  infants  after  attaining  their  majority  to  be  "  that  the 
deed  of  an  infant  is  not  void,  but  is  voidable  by  him  after  he 
arrives  at  age.  That  in  order  to  avoid  the  deed  mere  words 
are  not  sufficient,  but  there  must  be  some  deliberate  ad  done, 
by  which  he  takes  benefit  under  the  deed  or  expressly  recog- 
nizes its  validity"  In  Hoyle  v.  Stowe,  2  Dev.  &  Bat.,  320 
(cited  in  McCormic  v.  Leggett,  sv.pra)y  Chief  Justice  Rufpin, 
after  doubting  Hoxiser  v.  Reynolds,  1  Hay.,  143,  stated  the 
rule  in  reference  to  verbal  declarations,  relied  on  as  a  ratifica- 
tion of  an  infant's  contract,  to  be  that  they  operate  as  a  con- 
firmation of  the  deed  only  where  they  "  are  directly  between 
the  parties  to  the  deed  and  contain  an  explicit  recognition  of 
the  deed  and  expression  of  the  maker's  satisfaction  with  it, 
as  a  conveyance."  If  the  ratification  is  in  words  it  must 
amount  to  an  express  promise,  made  to  the  party  to  be  ben- 
efited by  it,  or  "  an  unequivocal  act  from  which  the  inference  is 
certain  thai  a  legal  liability  was  meant  to  be  acknowledged."  Ibid^ 
p.  328.  But  an  infant  can  disavow  his  voidable  deed  after 
arriving  at  full  age,  without  directly  treating  with  the  grantee, 
either  verbally  or  in  writing,  by  executing  a  deed  for  the 
same  land  to  a  stranger.  Hoyle  v.  Stowe,  supra.  It  was  held 
by  the  Court  of  New  York  that  a  second  conveyance  after  an 
infant  attained  his  majority,  was  such  a  solemn  act  that  even 
though  the  bargainor  was  out  of  possession,  and  it  was  there- 
fore inoperative  to  pass  the  land,  yet,  being  equally  as  noto- 
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rious  as  the  first  conveyance,  and  inconsistent  with  the  recog- 
nition of  its  validity,  it  was ^' an  effectual  avoidance  of"  the 
first  deed.  Jackson  v.  Burchirif  14  Johns.,  124;  Jackson  v.  Gat" 
penJtefi*,  11  Johns.,  539. 

In  our  case  Beavans  relies  not  on  a  verbal  promise  but 
upon  a  solemn  deed,  which,  though  executed  to  a  stranger, 
contained  the  most  explicit  acknowledgment,  deliberately 
made,  that  the  former  conveyances  had  created  a  lien,  still 
subsisting  and  superior  to  that  created  by  the  mortgage  deed 
to  Ward. 

In  the  later  case  of  Turner  v.  Gaithery  83  N.  C,  362,  Chief 
Justice  Smith  quoted  the  language  of  Greenleaf  (2  vol.,  sec. 
367),  in  which  a  distinction  is  drawn  between  executed  and 
executory  contracts. 

We  have  in  America  two  lines  of  authorities,  the  one  hold- 
ing that  the  infant's  contract  imposes  no  liability  on  him 
until  created  by  a  new  ratification,  having  all  of  the  elements 
of  a  new  contract,  except  a  new  consideration  ;  the  rule  being 
that  there  must  be  either  "  an  express  promise,  or  such  acts, 
after  the  infant  becomes  of  age,  as  practically  lead  to  the 
conclusion  that  he  intended  to  ratify  the  contract."  The 
other  theory  is  that  the  infant,  on  attaining  his  majority, 
may  ratify  the  contract  "  upon  the  same  principles,  for  the 
same  reasons,  and  by  the  same  means,  as  a  debt  barred  by 
the  statute  of  limitations  may  be  revived."  10  Am.  and  Eug. 
Enc,  645.  This  Court  may  be  classified  as  one  of  those  that 
demands  unequivocal  evidence  of  an  intention  to  ratify  the 
voidable  act,  but  the  distinction  is  clearly  recognized  that 
mere  words  relied  upon  as  a  confirmation  must  have  all  of 
the  elements  of  a  new  contract  between  the  parties,  while  a 
solemn  and  notorious  act,  such  as  executing  a  deed  that 
contains  a  recital  inconsistent  with  the  disafiirmance  of  the 
voidable  conveyance,  or  a  new  deed  aliening  the  land  to 
another,  may  operate  as  a  ratification  or  repudiation,  though 
the  grantee  in  both  cases  is  a  stranger,  and  the  grantee  ia 
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the  original  deed,  made  during  inTaDcy,  is  not  present  nor  a 
party  to  the  subsequent  deed. 

We  find  in  support  of  our  view,  that  the  Supreme  Court  of 
Massachusetts,  at  a  very  early  period  of  its  history,  held  that 
a  subsequent  deed  of  a  grantor  made  after  arriving  at  his 
majority  for  the  whole  of  a  piece  of  land,  recognizing  by  a 
recital  a  former  conveyance  for  a  part  of  the  same  land 
executed  during  infancy  and  conveying  subject  to  it,  ratified 
his  former  deed  and  made  it  effectual  in  law  to  pass  the  land 
purporting  to  be  conveyed  by  it.  Bank  v.  Chamberlin,  15 
Mass.,  220.  Other  Courts  of  this  country  have  approved  the 
principle  laid  down  in  that  case.  Scott  v.  Buchanan^  11 
Humph.  (Tenn.),  468;  Palmer  v.  Miller,  25  Barb.,  399;  Irvine 
V.  Irvine,  9  Wall.,  617 ;  Linde  v.  Buddy  2  Paige,  191.  Precisely 
the  same  question,  however,  has  been  passed  upon  by  some 
other  Courts,  and  they  have  followed  the  rule  stated  in  Bank 
V.  Cliamberlin,  supra;  Losey  v.  Bond,  95  lud.,  67. 

There  is  a  striking  analogy  between  the  case  at  bar  and 
that  of  IlinXon  v.  Leigh,  102  N.  C,  28,  in  which  it  was  held 
that  a  similar  recital  in  a  mortgage  deed  of  a  lien  created 
by  a  deed  of  trust  executed  previously  but  admitted  to  reg- 
istration after  the  deed  of  later  date,  created  a  charge  upon 
the  land  mentioned  in  the  recital  for  the  payment  of  the 
debt  intended  to  be  secured  by  the  first  mortgage,  which  the 
Courts  would  enforce  by  ordering  a  sale,  unless  the  debt 
should  be  discharged  by  a  certain  day.  The  judgment  of 
the  Court  below  in  our  case  declares  the  lien  created  by  the 
ratification  of  the  deed  executed  during  infancy,  and  a  sale 
is  ordered  on  default  in  the  payment  of  the  debt  due  to  the 
defendant  Beavans  before  the  day  mentioned. 

For  the  reasons  given,  we  think  that  in  holding  that  the 
mortgage  deed  executed  during  infancy  was  made  effectual 
by  the  subsequent  recital  as  far  as  to  create  a  charge  supe- 
rior to  the  lien  of  the  second  conveyance,  there  was 

No  Error. 
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THE  BEAUFORT  COUNTY  LUMBER  COMPANY  v.  ELIAS  DAIL. 

Innocent  Purchaser — Mortgage — Lien — Judicial  Sale. 

The  owner  of  land  mortgaged  it  to  A.,  and  subsequently  conveyed  the 
right  to  cut  timber  therefrom  to  B.  for  fifteen  years;  thereafter  A. 
assigned  the  mortgage  to  B.,  who  assigned  it  to  C,  but  with  a 
verbal  agreement  that  the  timber  was  released  from  the  mortgage. 
The  last  assignee  foreclosed,  and  under  the  decree  of  sale,  which 
contained  no  reference  to  the  verbal  agreement,  D.  purchased 
without  notice  of  the  agreement  and  received  a  conveyance:  HeLd^ 
that  D.  was  an  innocent  purchaser,  and  should  be  protected  against 
the  operation  of  the  agreement  to  release  the  timber. 

Civil  action,  heard   upon  case  agreed  at  Chambers,  in 
Craven  County,  before  Bryan^  J.,  on  the  _-  day  of ,  1892. 

Messrs,  0.  H.  Guion  and  W.  D.  Mclver^  for  plaintiff. 
Mr.  \V.  W.  Clark,  for  defendant. 

Clark,  J. :  The  following  are  the  facts  agreed :  The 
owner  of  land  made  a  mortgage  January  1, 1886,  to  A.  with- 
,  out  reserving  the  timber  rights,  which  was  duly  registered 
on  the  8th  of  March,  1886.  Subsequently,  on  23d  of  January, 
1888,  the  owner  of  the  laud  conveyed  the  right  to  cut  the 
timber  thereon  to  B.  for  a  term  of  fifteen  years.  On  24th  of 
January,  1888,  A.  assigned  his  mortgage  and  note  to  B.  On 
1st  February,  1888,  B.  in  writing,  assigned  the  mortgage  aad 
note  to  Cm  it  being  verbally  agreed  and  understood  between 
B.  and  C.  that  the  timber  on  said  land  was  discharged  from 
the  lien  of  the  mortgage.  On  5th  of  April,  1888,  C.  assigned 
in  writing,  the  note  and  mortgage  to  D.,  with  a  similar  ver- 
bal agreement  that  the  timber  was  released.  D.  brought  an 
action  to  foreclose,  and  at  the  sale,  30th  of  May,  1892,  under 
the  decree  in  said  action,  the  defendant  bought  at  public 
auction  for  full  value,  and  without  notice  that  the  timber 
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was  agreed  to  be  released  from  the  mortgage,  and  there  was 
no  reference  to  such  release  in  the  pleadings  or  judgment. 
By  deed,  31st  of  January,  1888,  and  registered  3d  of  Feb- 
ruary, 1888,  B.  conveyed  the  rigfht  to  cut  timber  for  above 
term  of  years  (as  conveyed  to  it)  to  the  plaintiff,  who  brings 
this  action  to  enjoin  the  defendant,  the  purchaser  under  the 
mortgage  sale,  from  cutting  the  timber.  The  successive 
assignments  of  the  mortgage  and  note  were  in  writing,  but 
none  of  them  were  recorded,  and  none  of  them  contained 
any  agreement  to  release  the  timber,  such  agreeipents  hav- 
ing been  verbal  only. 

The  purchaser  under  the  mortgage  had  no  notice,  either 
aeti/al  or  constructive,  of  the  private  agreement  between  the 
assignee  of  the  mortgage  and  his  assignee.  This  is  not  the 
case  of  an  agreement  between  the  mortgagor  and  mortgagee, 
which  the  purchaser  at  the  mortgage  sale  might  have  ascer- 
tained by  enquiry  of  the  debtor.  Nor  was  the  purchaser 
required  to  examine  the  record  for  any  conveyance  executed 
by  the  mortgagor  subsequent  to  the  mortgage.  On  the  other 
hand,  the  plaintiff,  when  he  took  the  deed  for  the  limber 
right  from  B.,  had  it  exercised  reasonable  care  would  have 
ascertained  that  the  deed  to  B.  for  the  same  was  subject  to 
the  prior  mortgage  under  which  the  defendant  eventually 
bought.  The  assignment  of  the  mortgage  by  B.  bore  date 
prior  to  the  registration  of  the  c>)nveyance  of  the  timber 
right  by  B. 

Both  parties  being  innocent  purchasers  for  value,  the  plain- 
tiff must  suffer  for  its  negligence.  Before  taking  the  deed 
for  the  timber  right,  reasonable  diligence  required  the  plain- 
tiff to  see  that  the  release  of  the  timber  right  was  endorsed 
on  the  mortgage,  or  on  the  margin  of  its  registration,  by  the 
holder  of  the  mortgage.  The  CodCy  §  1271.  The  failure  of  the 
plaintifif  to  have  this  done  ought  not  to  be  allowed  to  preju- 
dice the  defendant,  who  has  been  guilty  of  no  default. 

Per  Curiam.  No  Error. 
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THE  MADDOX-RUKER  BANKING  COMPANY  r.  THE  ATLANTIC 
&  NORTH  CAROLINA  RAILROAD  COMPANY. 

Agency — Draft — Evidence. 

1.  A  draft,    with  a  bill  of  lading  attached,  with  the  endorsements 

tbereoD,  having  been  introduced  without  objection,  it  was  error 
to  exclude  evidence  that  they  came  to  the  collecting  bank  in  the 
usual  course  of  business,  unless  the  letter  to  the  bank,  containing 
them,  was  proved  to  be  in  the  handwriting  of  the  then  owners. 

2.  Where  a  bank  receives,  in  the  usual  course  of  business,  a  draft  for 

collection,  its  possession  is  prima  facie  evidence  that  the  person 
for  whom  the  bank  received  it  is  the  owner,  the  bank  being  a 
trustee  or  agent  in  that  respect.  * 

Civil  action,  tried  at  May  Terra,  1892,  of  Graven  Supe- 
rior Court,  Wi7istonf  J.,  {)residing. 

It  appeared  that  the  DeLoach  Mill  Manufacturing  Com- 
pany of  Atlanta,  Ga.,  contracted  to  sell  and  deltver  to  one 
Campen  certain  mill  machinery,  and  in  pursuance  thereof, 
shipped  to  the  place  of  his  residence,  but  to  their  own  order, 
the  property,  and  drew  upon  him  with  bill  of  lading 
attached,  which  they  endorsed  to  the  plaintiffs,  who  sent  the 
papers  to  a  bank  in  Newbern  for  collection.  Payment  was 
refused  upon  presentation,  upon  the  ground  that  the  mill 
had  been  seized  upon  attachment  proceedings  at  the  suit  of  a 
creditor  of  the  DeLoach  Mill  Company,  and  was  in  the  posses- 
sion of  defendants,  who  refused  to  deliver  it,  and  tliris  action 
was  brought  to  recover  possession  of  the  property. 

On  the  trial  plaintiff  introduced  papers  purporting  to  be 
the  draft  and  bill  of  lading  described  in  the  complaint,  and 
examined  Green  Bryan  with  reference  thereto,  who  testified 
that  he  was  collector  of  the  National  Bank  of  Newbern,  and 
that  the  same  came  into  his  hands  for  collection  August  3, 
1891,  and  he  returned  the  same  August  28,  1891,  it  not 
having  been  paid.     He  testified  that  they  were  then  in  same 
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eonditioD  as  when  they  were  in  his  hands.  That  the  hand- 
writiDg  purporting  to  be  the  signature  of  A.  A.  DeLoach  on 
both  draft  and  bill  of  lading  was  the  same  handwriting 
as  bis  signature  to  his  evidence  in  the  deposition  taken 
in  this  action.  To  show  the  ownership,  plaintiflFs  oflFered 
to  prove  by  this  witness,  propounding  inquiries  there-, 
for,  that  the  draft  and  bill  of  lading  attached  came  to  him  in 
the  course  of  business  in  a  letter  purporting  to  be  sent  by 
Maddox,  Ruker  &  Co.,  the  payees  thereof,  plaintiffs  in  this 
actiou,  which  his  Honor  excluded,  in  the  absence  of  proof 
that  it  was  the  handwriting  of  A.  A.  DeLoach. 

There  was  a  verdict  and  judgment  for  defendants,  from 
which  plaintiff  appealed. 

Mr.  W.  D.  Mclver,  for  plaintiff. 
Mr.  W.  W.  Clark,  for  defendant. 

Clark,  J.:  The  draft  assigned  by  A.  A.  Deloach,  Presi- 
dent, with  bill  of  lading  attached,  was  in  evidence  without 
objection,  as  was  also  the  the  testimony  that  "the  handwriting 
purporting  to  be  the  signature  of  A.  A.  DeLoach  on  both 
draft  and  bill  of  lading,  was  the  same  handwriting  as  the 
signature  to  his  evidence  in  the  deposition  taken  in  this 
action."  This  deposition  was  also  in  evidence  without  objec- 
tion. It  was  therefore  error  to  exclude  the  evidence  offered 
"that  the  draft  and  bill  of  lading  came  to  the  bank  in  New- 
bern  in  the  course  of  business  in  a  letter  purporting  to  be  sent 
by  the  payees,"  because  of  the  absence  of  proof  that  it  was 
in  the  handwriting  of  the  plaintiff.  The  evidence  already 
admitted  as  to  the  genuineness  of  the  signature  of  A.  A. 
DeLoach  on  the  draft  and  to  the  assignment  of  the  bill  of 
lading,  was  sufficient  to  go  to  the  jury,  and  it  is  immaterial 
who  sent  to  the  bank  the  letter  enclosing  them,  whether 
the  plaintiff  or  someone  else.  If  the  letter  came  in  the  course 
of  business,  with  the  draft  and  bill  of  lading  duly  assigned  to 
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the  plaintiffs  by  A.  A.  DeLoach,  with  instructions  to  hold  the 
same  for  the  plaintiffs,  the  possession  of  the  papers  by  the 
bank  was  prima  facie  a  possession  of  them  as  trustee  or 
agent  for  the  plaintiffs,  and  there  would  be  a  presumption 
that  the  plaintiffs  were  the  owners  of  the  draft  and  bill  of 
lading.  This  evidence  was  offered  to  show  ownership  in 
the  plaintiffs.     In  its  exclusion  there  was 

Error. 


J.  J.  BAXTER  V.   WILLIAM  ELLIS. 

Elections — Devices  on  Ballots. 

1.  The  term  '* device"  in  the  statute  regulating  elections  {The  CodLe^ 

§2687),  means  any  distinguishing  mark;  and  hence  when  cercain 
ballots  cast  at  an  election  had  upon  the  outside  or  back  the  letters 
O.  K.  in  pencil,  thej  were  within  the  prohibition  of  the  statute 
and  were  properly  rejected. 

2.  'The  statute  prohibiting  devices  upon  ballots  embraces  elections  for 

town  and  city  officers. 

Quo  WARRANTO  to  try  the  title  to  the  office  of  councilman 
in  the  first  ward  of  the  city  of  Newbern,  heard  before  W^n- 
ston,  J.y  at  Spring  Term,  1892,  of  Craven  Superior  Court. 

The  allegations  in  the  complaint  are  substantially  as 
follows : 

1.  That  on  May  2,  1892,  a  regular  election  was  held,  in 
Newbern,  as  provided  by  Private  Laws  of  1879,  chap.  42, 
and  chap.  62,  Vol.  II  of  The  Code,  for  councilmen. 

2.  The  relator  Baxter  and  the  defendant  Ellis  were  voted 
for  for  the  said  office  in  the  first  ward  of  the  city — the  relator 
receiving  eighty-one  votes,  and  the  defendant  seventy-four 
votes,  and  that  relator  was  duly  elected,  and  legally  declared 
fio  elected. 
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3.  That  thereafter  and  pursuant  to  said  private  laws,  the 
plaintiff  duly  qualified  asauch  councilman  ;  and  that,  against 
the  demand  and  protest  of  the  plaintiff,  the  said  William 
Ellis,  defendant,  has  illegally  (well  knowing  the  same  to  be 
contrary  to  law  and  without  a  bona  fide  claim  of  right), 
usurped  and  intruded  into,  and  unlawfully  holds  and  exer- 
cises the  said  oflSce,  and  has  ousted  the  plaintiff  therefrom. 

The  defendant  in  his  answer  alleges,  that  while  it  is  true 
eighty-one  votes  were  cast  for  plaintiff  and  seventy-four  for 
himself,  but  that  of  the  eighty-one  votes  cast  for  relator 
twelve  of  the  ballots  had  marked  upon  the  backs  the  letters 
"O.K."  in  pencil,  which  was  (as  defendant  is  advised  and 
believes)  a  device  under  the  law,  and  rendered  said  ballots 
illegal  and  void. 

That  the  only  action  taken  by  the  officers  who  held  said 
election,  was  to  make  out  and  file  with  the  clerk  of  the  city 
a  certificate,  of  which  the  following  is  a  copy :  "  We,  the 
undersigned  registrars  and  judges  of  election  of  the  First 
Ward  of  the  city  of  Newbern,  at  an  election  held  in  the  city 
hall  for  the  year  1892,  on 'this  the  2d  day  of  May,  1892,  do 
hereby  certify  that  at  said  time  and  place  the  following  bal- 
lots were  cast,  and  by  us  counted  as  required  by  law,  to-wit: 
William  Ellis,  seventy-four  votes;  J.J.  Baxter,  eighty -one 
votes.  We  further  certify,  that  from  the  ballots  cast  in  favor 
of  said  Baxter,  twelve  thereof  bore  the  inscription  on  the 
back  of  each  of  said  twelve  ballots  *  O.  K.'  We  further  cer- 
tify that  we  consider  and  conclude  that  the  majority  of  such 
votes  cast  were  in  favor  of  said  Baxter,  and  hereby  declare 
him  legally  elected  councilman  of  said  ward."  (One  of  the 
election  officers  was  of  opinion  that  the  said  twelve  ballots 
were  illegal,  and  therefore  refused  to  join  in  the  above  cer- 
tificate). 

The  defendant  then  offered  in  evidence  the  said  twelve 
ballots^  and  rested  his  case,  and  the  plaintiff  relator  demurred 
to  the  evidence,  contending — 
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1.  That  the  mark  "  0.  K."  did  not  constitute  a  device  under 
the  statute.     Code,  §  2687,  2689.     • 

2.  That  the  law  of  device  (said  sections  of  The  Code)  has 
no  application  to  municipal  ballots  or  elections,  or  to  election 
of  couucilmen  of  said  city. 

It  was  admitted  that  if  said  mark  in  pencil  was  not  a 
device,  then  the  relator  was  elected.  The  Court  overruled 
the  demurrer,  and  gave  judgment  for  defendant,  and  the 
plaintiff  appealed. 

Messrs.  C.  R.  Thomas  and  0.  H.  Guioii,  for  plaintiff. 
Mr.  W.  W.  Clark,  for  defendant. 

Clark,  J.:  The  Code,  §  2687,  prescribes  that  the  ballots 
shall  be  "  without  device."  It  is  contended  that  the  itiscrip- 
tion  "0.  K."  upon  the  back  of  the  twelve  contested  ballots  is 
not  a  **  device  "  within  the  meaning  of  this  statute. 

In  DeLoatch  v.  Rogers,  86  N.  C,  357,  this  Court  (Smith, 
C  J.)  says,  approving  Oglesby  v.  Sigman,  58  Miss.,  52,  that 
one  of  the  objects  of  this  provision  was,  "  that  ignorance  and 
blind  party  devotion  might  not  be  led  to  the  adoption  of  bal- 
lots by  the  guidance  of  some  mark  and  device,  as  to  which 
they  were  instructed  by  their  leaders,  and  which,  instead  of 
intelligent  comprehension  of  whom  or  for  what  they  are  cast- 
ing their  ballots,  should  determine  their  selection  of  ballots 
to  be  cast."  And  in  the  case  of  Yeates  v.  Martin,  (from  the 
Ist  N.  C.  Congressional  District)  5  Cong.  El.  Cases,  389,  it  is 
held,  construing  this  act,  that  the  heading  "Republican 
ticket"  was  a  device  and  the  ballots  bearing  it  were  invalid. 
This  reason  given  for  the  statute  applies  peculiarly  to  the 
casfes  where  the  device  is  on  the  face,  or  inside  of  the  ballot, 
and  has  not  met  with  concurrence  in  some  Courts  in  States 
having  a  similar  statute.  But  there  is  another  reason  given 
for  it,  which  has  met  with  universal  approbation ;  where  the 
device,  bjb  in  this  case,  is  on  the  outside  of  the  ballots,  and 
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that  is  that  the  statute  is  intended  to  preserve  the  secrecy  of 
the  ballot  and  to  protect  the  voter  from  intimidation.  In 
this  view  of  the  purport  and  object  of  the  statute,  as  well  as 
the  other,  the  "device"  denounced  is  auy  distinguishing 
mark  reasonably  intended  as  such.  It  is  true  "device" 
sometimes  means  an  emblem  or  pictorial  representation, 
though  in  the  Bible  and  by  Shakespeare  it  is  almost  always 
used  in  the  sense  of  contrivance,  plan  or  trick.  But  these  are 
all  secondary  and  derivative  meanings.  Webster  tells  us 
that  the  word  comes  "  from  the  Latin  dividerey  to  separate,  to 
distinguish."  This  is  its  primary  signification,  and  is  that 
intended  by  the  statute.  The  inscription  "  O.  K."  is  pop- 
ularly supposed  to  mean  "  Orl  Korrect."  But  whether  it  has 
that  meaning,  or  any  meaning,  is  immaterial.  Those  letters 
written  (or  printed)  on  the  outside  of  the  ballots  would  serve  as 
ftilly  to  destroy  the  secrecy  of  the  ballot  and  give  opportunity 
for  intimidation  of  the  voter  as  if  a  cotton  bale  or  an  "arm 
and  hammer  "  were  imprinted  there;  and  if  within  the  ballot 
would  serve  the  purposes  mentioned  in  DeLoatch  v.  Rogers^ 
quoted  supra.  In  either  case  they  fall  within  the  denuncia- 
tion of  the  statute,  in  the  purview  of  which  the  word  "  device" 
means  simply  a  "distinguishing  mark."  Instances  showing 
that  this  is  not  an  unusual  meaning  of  the  word,  and  that  a 
device  may  be  by  words  or  letters  as  well  as  by  pictorial  rep- 
ivsentation,  will  readily  occur  to  anyone — among  them  those 
lines  of  the  poet,  "A  banner  with  the  strange  device — 
Excelsior." 

The  other  point  raised  by  the  demurrer  is,  that  this  sec- 
tion (2687)  does  not  apply  to  municipal  elections.  The  Code, 
S  3789,  provides  that  in  such  elections  the  inspectors  "  shall 
conduct  the  election  in  like  manner,  and  during  the  same 
hours  of  the  day,  as  elections  for  members  of  the  General 
Assembly.  And  at  the  close  of  the  poll  shall  declare  elected 
such  persons  as  have  the  highest  number  of  votes."  This 
statute  evidently  intends  that  the  same  rules  and  regulations 
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shall  apply  to  the  conduct  of  the  poll-holders  from  the  open- 
ing of  the  polls  dowu  to  and  including  the  count  by  them 
of  the  vote  and  announcement  of  the  result.  In  section  2689 
it  is  provided  that  when  the  registrar  and  judges  of  elections 
(who  are  the  inspectors,  The  Code,  §  2678)  open  the  boxes 
and  count  the  ballots,  any  ticket  which  "shall  have  a  device 
upon  it  *  *  *  shall  not  be  numbered,  but  shall  be  void." 
These  twelve  ballots  which  had  this  device  upon  them  were 
void,  and  when  the  inspectors  of  the  municipal  election  were 
proceeding  with  this  important  part  of  their  duty  in  "con- 
ducting the  election,"  they  should,  in  like  manner  with  the 
inspectors  in  an  election  for  members  of  the  General  Assem- 
bly, have  refused  to  number  these  void  ballots.  The  Code^ 
§§  2689,  3789.  It  is  true  that  section  2689  says  "when 
the  election  is  finished,"  but  the  whole  paragraph  shows  that 
this  means  simply  that  when  the  election  is  finished  as  to 
the  reception  of  votes,  the  poll-holders  shall  proceed  with  the 
counting  of  the  vote. 

In  this  case  the  inspectors  erroneously  counted  the  con- 
tested ballots,  but  on  the  quo  warranto  their  action  was  prop- 
erly reversed  by  the  Court.  The  relator  contends  that  the 
return  of  the  canvassing  board  v: as  prima  farie^  correct,  and 
that  the  Courts  should  now  seat  him  and  drive  the  defendant 
to  his  quo  ivarrnnto.  But  the  Courts  will  not  do  a  vain  thing, 
merely  to  reverse  the  position  of  the  parties  by  making  the 
defendant  plaintiff  and  the  [»laintiff  defendant.  A  case  in 
point  is  Ellison  v.  Raleigh^  89  N.  C,  125.  This  matter  being 
before  the  Court,  it  was  properly  adjudicated  upon  the  merits. 

No  Error. 
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WILLIAM  F.  FOY.  Ex%  v.  COMMISSIONERS  OF  CRAVEN 

COUNTY. 

Contract — Evidence. 

Plaintiff  made  a  written  contract  with  defendant  to  erect  a  bridge  in 
accordance  with  specifications  at  a  point  where  there  was  an  old 
bridge,  and  in  the  execution  of  the  contract  removed  the  timber 
from  the  first  structure  to  another  point;  plaintiff  having  been 
paid  the  contract  price,  brought  suit  to  recover  compensation  for 
services  rendered  in  the  removal  of  the  old  bridge :  Held,  that 
there  being  no  allegation  or  proof  that  this  service  was  performed 
at  the  request  of  defendants,  or  that  they  took  benefit  under  it,  he 
was  not  entitled  to  recover. 

This  was  a  civil  action,  tried  before  Winston^  J.,  at  Spring 
Term,  1892,  of  Craven  Superior  Court. 

The  plaintiff  alleged  that  the  defendant  was  indebted  to 
his  testator,  William  Foy,  for  taking  down  and  removing 
"Cleremont  bridge"  to  the  lower  Brice's  creek  bridge  as  set 
forth  in  the  complaint. 

The  plaintiff  proved  by  one  Hugh  Murdock  that  he  was 
a  bridge  builder,  and  had  been  such  for  the  last  fifty  years ; 
that  he  removed  "Cleremont  bridge"  for  plaintiff  testator, 
and  built  the  new  bridge  in  its  place;  that  a  large  part  of 
the  timber  of  the  old  bridge  was  rafted  and  taken  about  four 
miles  to  the  defendant's  bridge  at  Brice's  creek ;  that  it  was 
the  custom  that  if  a  contract  to  build  bridges  was  silent  as 
to  who  should  have  timber  in  old  bridge  removed  to  erect 
new  bridge  that  such  timber  belonged  to  the  contractor  to 
build  the  bridge. 

Plaintiff  proposed  to  show  by  this  witness  that  if  such 
timber  was  retained  by  the  party  contracting  to  have  the 
bridge  built,  it  was  the  custom  for  the  party  removing  the 
same  to  receive  reasonable  compensation  for  removing  the 
same. 

This  was  excluded  by  the  Court.  Objection  and  exception. 
111-9 
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The  bridge  was  700  or  800  feet  long,  and  the  new  bridge 
was  put  in  same  place  and  on  same  abutments  as  old  cue  by 
plaintiff  testator.  That  to  take  down  the  old  bridge  and 
remove  it  to  Brice's  creek  was  worth  one-third  as  much  as 
the  contract  price  to  build  the  new  bridge. 

The  defendant  then  introduced  in  evidence  the  contract 
between  plaintiff's  testator  and  defendant  to  build  the  bridge, 
the  material  parts  of  which  are  as  follows:  '*  Be  it  remem- 
bered, that  on  the  20th  of  August,  1883,  it  is  agreed  between 
William  Foy  and  the  Board  of  Commissioners  of  Craven 
County  as  follows:  That  said  Foy,  etc.,  agrees  that  he  shall 

and  will  within  the  space  of ,  until  January  1,  1884, 

next  after  the  date  hereof,  in  a  good  and  workmanlike  man- 
ner, and  at  his  own  proper  charge  and  expense,  at  a  point  on 
Trent  river,  about  three  miles  above  Newbern  where  there 
is  now  a  bridge  known  as  Cleremont,  well  and  substantially 
erect,  build  and  finish  out  of  the  best  material  a  wooden 
bridge  according  to  the  plan  and  specifications  hereto 
attached  and  made  a  part  of  the  agreement,  the  said  Foy 
furnishing  all  of  the  timber  and  other  material ;  in  consider- 
ation whereof  the  Board  of  Commissioners  covenant  and 
agree  to  pay  to  Foy,  his  executors  and  administrators  the 
sum  of  $3,000  in  the  manner  following:  One-third  from 
time  to  time  as  needed  up  to  one-third  completion;  one 
thousand  dollars  more  when  the  work  is  two-thirds  com- 
pleted, and  the  balance  when  said  bridge  is  finished  and 
accepted  by  the  Board:  Provided,  that  before  any  payments 
are  made  the  work  shall  be  inspected  and  approved  by  the 
Board,  or  some  one  under  its  direction.  And  for  the  per- 
formance of  the  agreements  above  mentioned,  the  parties 
do  hereby  bind  themselves  each  to  the  other  in  the  sum  of 
three  thousand  dollars.  In  witness  whereof,"  etc.  Signed  by 
the  parties  on  the  20th  of  August,  1883. 

It  was  admitted  that  the  $3,000  mentioned  in  the  contract 
had  been  paid,  and  that  no  new  contract  had  been  entered 
jnto  between  the  parties. 
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Plaintiff  here  rested  his  ease.  Thereupon  the  Court  an- 
nounced its  opinion  to  be  that  if  by  the  general  custom  a 
man  removing  an  old  bridge  is  entitled  to  the  timber  of  the 
old  bridge,  then,  in  this  action,  the  plaintiff  cannot  recover, 
because  he  does  not  sue  for  the  conversion  of  the  same,  and 
that  the  custom  sought  to  be  engrafted  on  the  written  con- 
tract in  this  case  contradicts  the  terms  of  said  contract,  for 
that  the  new  bridge  cannot  be  erected  where  the  old  one 
stood  without  removing  the  latter. 

Whereupon,  the  plaintiff  submitted  to  a  nonsuit,  and 
ap|)ealed. 

Mr.  W,  W.  Ctark,  for  plaintiff. 
3Ir.  C\  /?.  Tliomas,  for  defendant. 

MacRae,  J.:  The  exception  to  the  exclusion  of  evidence 
was  not  insisted  upon  here.  The  only  point  presented  to  us 
is  whether  the  plaintiff  would  be  entitled  to  recover  for  mov- 
ing the  material  of  the  old  bridge  to  Brice's  creek  bridge, 
some  distance  below  the  point  where  the  old  Cleremont 
bridge  was  taken  down  and  the  new  bridge  erected  by 
plaintiff. 

The  contention  of  the  defendant  is  that  there  was  a  written 
contract  between  plaintiff  and  defendant  for  the  building  of 
the  Cleremont  bridge  on  Trent  river  where  the  old  bridge 
stood,  which  contract  provided  for  the  building  by  plaintiff 
of  the  new  bridge  and  the  payment  by  defendant  of  $3,000 
to  plaintiff  therefor,  and  that  parol  evidence  was  inadmissi- 
ble to  vary  the  terms  of  said  written  contract.  The  claim  of 
plaintiff  for  taking  down  the  old  bridge  and  removing  it  to 
the  lower  Brice's  creek  bridge,  is  entirely  separate  and  inde- 
pendent of  the  written  contract  for  the  building  of  the  Clere- 
mont bridge.  The  first  exception  for  the  exclusion  of  testi- 
mony might  have  raised  some  question  with  regard  to  the 
written  contract  and  its  bearing  upon  the  necessary  removal 
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of  the  old  bridge  before  the  building  of  the  new,  but,  as  we 
have  said,  this  exception  was  not  insisted  upon. 

The  question  we  have  now  to  consider,  is  whether  the 
plaintiff  could,  in  any  view  of  the  testimony,  have  recovered 
of  defendant  for  the  removal  of  the  material  of  thfe  old  bridge 
to  the  lower  Hrice's  creek  bridge.  The  testimony  upon  this 
point  is  that  of  the  plaintiff,  "  that  a  large  part  of  the  timber 
of  the  old  bridge  was  rafted  and  taken  about  four  miles,  to 
the  defendant's  bridge  at  Brice's  creek,  and  that  to  take 
down  the  old  bridge  and  remove  it  to  Brice's  creek  was  worth 
one-third  as  much  as  the  contract  price  to  build  a  new 
bridge."  There  is  no  allegation  in  the  complaint,  and  there 
is  no  proof, that  this  service  was  performed  at  the  requestor 
for  the  benefit  of  defendant,  or  that  defendant  accepted  or 
took  benefit  by  the  same.  1  Am.  and  Eug.  Enc.  of  Law,  884 
(note  2),  889.  So,  without  {)assing  upon  the  correctness  of  the" 
opinion  expressed  by  his  Honor,  we  hold  that  upon  the 
complaint  and  upon  the  evidence  the  plaintiff  was  not  enti- 
tled to  recover,  and  the  judgment  of  nonsuit  is 

Affirmed. 


SARAH  F.  TKENV^ITII  v.  MARGARET  SMALLV^OOD  et  al. 

Clerk — Decdf  Prohaie  of — Subscribing  Witness. 

A  Clerk  is  not  incompetent  to  take  the  acknowledgment  of  the  execution 
of  a  deed  because  be  is  a  subscribing  witness  to  the  document. 

Special  proceeding,  tried  at  Spring  Term,  1892,  of  Cra- 
ven Superior  Court,  Winston,  J.,  presiding. 
The  plaintiff  appealed. 

Mr,  W,  /).  McIveTy  for  plaintiff. 
Mr,  W.  W,  Clark,  for  defendants. 


SEPTEMBER  TERM,  1892.  133 


Trbnwith  v.  Smallwood. 


MacRae,  J.:  This  was  a  special  proceeding  for  partition, 
the  plaintiff  alleging  that  she  was  tenant  in  common  with 
defendants.  The  defendants  denied  the  tenancy  in  common, 
and  it  was  agreed  that  the  facts  should  be  found  by  the 
Judge.  The  feme  defendant,  in  support  of  her  plea  of  sole 
seizin,  offered  a  deed  of  mortgage,  made  by  plaintiff  to  her, 
conveying  the  land  in  controversy  to  defendants  in  fee-simple. 
Plaintiff  objected  to  the  reception  of  this  deed  in  evidence, 
because  it  appeared  upon  its  face  that  E.  AV.  Carpenter  was 
the  subscribing  witness  thereto,  and  it  further  appeared  that 
acknowledgment  of  the  execution  of  said  deed  was  made 
before  said  E.  W.  Carpenter,  who  was,  at  the  time  of  the  exe- 
cution and  of  the  acknowledgment,  Judge  of  Probate  of 
Craven  County,  and  that  he,  as  Probate  Judge,  admitted  the 
said  deed  to  probate.  The  contention  of  the  plaintiff's  coun- 
sel was  that  the  probate  of  the  said  deed  was  void  under  sub- 
division 3  of  section  104  of  The  Code. 

"No  Clerk  can  act  as  such  in  relation  to  any  estate  or  pro- 
ceeding *  *  *  if  lie  or  his  wife  is  a  party  or  a  subscribing 
witness  to  any  deed  of  conveyance,  testamentary  paper  or 
nuncupative  will." 

It  is  found  as  a  fact  by  the  presiding  Judge  "that  at  the 
time  of  said  acknowledgment  and  probate  by  the  said  Clerk, 
the  said  Clerk  entered  his  name  on  said  mortgage  as  the  sub- 
scribing witness  thereto  at  request  of  parties,  telling  them  it 
was  not  necessary,  but  that  the  probate  was  made  upon  the 
acknowledgment  of  said  mortgagors,  and  not  upon  the 
proof  of  said  mortgage  by  the  Clerk  as  the  subscribing  wit- 
ness thereto." 

It  seencis,  then,  that  the  signing  as  witness  by  the  Clerk 
of  the  Court,  who  was  then  designated  by  law  as  "  Probate 
Judge,"  and  the  taking  probate  of  the  deed  were  contempo- 
raneous acts,  and  that  the  said  Probate  Judge  was  not  a 
subscribing  witness  to  the  deed  before  the  taking  of  probate 
of  tiie  same. 
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But  were  it  otherwiso>  we  cannot  give  this  strict  construc- 
tion to  the  statute,  which  is  contended  for  by  the  plaintiff's 
counsel.  While  we  are  not  at  liberty  to  depart  from  the 
plain  meaning  of  the  w^ords  of  the  statute,  we  are  required 
to  consider  it  in  connection  with  the  other  sections  of  The 
Code  relating  to  the  same  subject,  and  we  are  not  confined  to. 
such  strained  and  narrow  construction  as  will  do  violence  to 
the  intent  of  the  Legislature  and  the  spirit  of  all  the  laws  in 
pari  materia. 

By  section  103  the  Clerks  of  the  Superior  Courts,  succeed- 
ing to  the  jurisdiction  of  the  Probate  Judges,  have  jurisdic- 
tion (1)  "to  take  proof  of  deeds,"  &c. 

By  section  1246,  "all  deeds  conveying  lands,  letters  of 
attorney,  or  other  instruments  requiring  registration,  must 

be  offered  for  probate before  the  Clerk  of  the  Superior 

Court  of  any  county  in  the  manner  following:  (1)  When 
the  grantor  or  maker,  or  subscribing  witness,  resides  in 
the  county  wherein  the  land  lies,  the  deed  *  .*  *  re- 
quiring registration  must  be  acjciiowledged  by  such  grantor 
or  maker,  or  proved  by  the  oath  of  such  mbscribing  wittxess 
before  the  Clerk,  &c.,  who  shall  enter  his  certificate  thereon.'* 
And  then  it  is  to  be  admitted  by  the  Clerk  to  probate  and 
ordered  to  be  registered. 

Section  104  disqualifies  the  Clerk  to  act  in  relation  to  anv 
estate  or  proceeding  (1)  (in  affirmance  of  the  common  law 
which  forbids  any  Judge  to  sit  upon  his  own  case)  if  be  has 
or  claims  any  interest  in  the  subject-matter;  (2)  if  he  is 
closely  related  to  any  of  the  parties  in  interest;  (3)  if  he  or 
his  wife  is  a  party  or  subscribing  witness  to  any  deed,  <fec. 

Taking  these  sections  together,  the  distinction  is  evident 
between  taking  p?'oo/ and  taking  ac^7ioi/;Zcdymen^  of  any  deed. 
lie  cannot  take  proof  of  a  deed  of  which  he  is  the  subscrib- 
ing witness,  because  he  cannot  swear  himself.  He  ought  not 
to  take  proof  where  his  wife  is  a  party  or  a  subscribing  witness 
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because  of  his  interest  in  the  one  case,  and  the  relation 
between  them,  which,  in  the  view  of  the  Legislature,  renders 
it  improper  in  the  other.     No  error,  and  the  judgment  is 

Affirmed. 


THE  LORD  &  POLK  CHEMICAL  COMPANY  v.  THE  BOARD  OF 

AGRICULTURE  et  al. 

Actions  Against  the  Slate — Jurisdiction — Agriculturey  Depart- 

meni  of. 

1.  The  Board  of  Agriculture  is  a  Department  of  the  State  Government, 

and  an  action  against  it  to  recover  money  alleged  to  have  been 
wrongfully  collected^by  it  as  a  license  tax  cannot  be  maintained, 
the  State  not  having  given  its  consent  to  be  sued  in  that  respect. 

2.  The  objection  to  the  jurisdiction  of  the  Court  because  the  action  is 

against  the  State  may  be  made  ore  tenus  at  any  stage  in  the  pro- 
ceedings when  the  fact  is  made  apparent. 

Civil  actiox  tried  upon  complaint  and  demurrer  at  April 
Terna,  1892,  of  Franklin  Superior  Court,  Bryan,  /.,  pre- 
siding. 

The  plaintiff  alleged  that  in  the  year  1888  it  paid,  under 
protest,  to  the  Board  of  Agriculture  the  sum  of  one  thousand 
dollars,  the  license  tax  imposed  upon  dealers  in  fertilizers 
under  the  Act  of  1877,  for  the  years  1888  and  1889,  and 
that  they  had  demanded  a  rep?iyment,  which  was  refused. 
Thereupon  this  action  was  instituted  against  the  Commis- 
sioner of  Agriculture,  the  Board  of  Agriculture  and  the 
State  Treasurer,  to  recover  back  the  sums  with  interest. 

The  defendants  demurred,  assigning  as  ground,  among 
others,  therefor — 

"  For  that  it  appears  on  said  complaint  that  this  Court  has 
not  jurisdiction  of  the  persons  of  the  defendants,  the  defend- 
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ant  D.  W.  Bain  being  the  Treasurer  of  North  Carolina,  the 
defendant  the  Board  of  Agriculture  of  North  Carolina  being 
under  the  law  a  Department  and  part  of  the  State  govern- 
ment, and  the  defendant  John  Robinson,  Commissioner,  etc., 
being  an  oflBcer  of  said  Department,  and  no  relief  being  asked 
against  him  personally." 

The  Court  sustained  the  demurrer,  and  the  plaintiff  ap- 
pealed. 

Mr.  S.  F.  Mordecai,  for  plaintiff. 
Mr.  F.  S.  Spruillj  for  defendants 

Clark,  J. :  The  demurrer  was  properly  sustained.  The 
Board  of  Agriculture  is  a  department  of  the  State  gorern- 
ment.  Cons.,  Art.  Ill,  §  17,  and  Art.  IX,  §  14;  The  Code, 
§  2184  d  seq.;  Acts  1889,  ch.  431 ;  Acts  1891,  chs.  and  9555. 
This  tax  was  collected  as  a  license  tax  and  was  receipted  for 
by  the  State  Treasurer  as  such.  The  action  being  against  a 
department  of  the  State  government,  the  State  Treasurer 
and  the  State  Commissioner  of  Agriculture,  to  recover  this 
money,  is,  in  effect,  an  action  against  the  State,  and  cannot 
be  maintained  without  the  consent  of  the  State.  If  the  sub- 
ject ever  required  discussion,  it  is  needless  since  the  full  con- 
sideration of  the  question  in  the  United  Supreme  Court  in 
the  late  cases — North  Carolina  v.  Temple,  134  U.  S.,  22,  and 
Hans  V.  Louisiana,  Ibid.,  1.  This  case  differs  from  that  of 
an  action  against  agencies  of  the  State  which  the  Legisla- 
ture has  incorporated  and  expressly  authorized  to  '*  sue  and 
be  sued,"  as  in  County  Board  v.  State  Board,  106  N.  C,  81, 
and  cases  there  cited  ;  since  as  to  them  the  State  gave  its 
consent  by  the  terms  of  the  act  of  incorporation  to  their 
being  sued.  But  here  there  is  neither  act  of  incorporation 
nor  authority  conferred  to  be  sued.  There  is  simply  the 
Department  of  Agriculture,  with  a  Commissioner  and  Board 
of  Directors  for  its  government. 
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The  complaint  alleges  the  public  act  under  which  the  tax 
was  laid,  and  has  appended  as  exhibits  the  receipts  given  to 
the  plaintiff  by  the  State  Treasurer  for  the  taxes  paid  by 
virtue  of  such  law  into  the  State  treasur3^     It  is  useless, 
therefore,  to   consider  the   plaintiff^s  contention   that   the 
demurrer  admits  the  Board  of  Agriculture  to  be  a  corpora- 
tion since  upon  the  face  of  the  complaint  the  Court  has  no 
jurisdiction  of  an  action  to  recover  from  the  State  money 
paid  into  its  treasury  by  virtue  of  an  act  levying  a  license 
tax.    This  is  a  defect  which  could  be  taken  advantage  of 
ore  iemts  at  any  time  {Manvfaduring  Co.  v.  Simmons,  97  N.  C, 
89),  and  the  Court  will  take  notice  of  it  ex  iriero  viotu.    Hagins 
v.  Railroad,  106  N.  C,  537. 

We  would  not  be  understood  as  intimating  an  opinion 
that  the  tax  was  unconstitutional,  notwithstanding  it  has 
been  so  held  in  another  Court.  The  point  is  not  before  us. 
The  plaintiff  might  have  raised  the  point,  if  so  advised,  by 
a  proceeding  to  enjoin  the  seizure  of  its  property  for  non- 
payment of  the  tax.  Railroad  v.  Alsbrooky  110  N.  C,  137. 
Having  paid  the  tax  into  the  State  treasury,  an  action  does 
not  lie  to  recover  it  back,  except  in  the  cases  provided  iu  sec. 
84,  ch.  137,  Acts  1887  (and  the  Acts  of  1889,  ch.  218,  sec.  82; 
Acts  1891,  ch.  323,  sec.  78),  of  which  statute  the  plaintiff 
cannot  avail  itself,  as  there  was  not  demand  made,  nor  action 
brought  within  the  times  therein  limited.  Railroad  v.  Reids- 
vilky  109  N.  C,  494.  Besides,  there  is  nothing  in  that  act, 
nor  in  the  case  of  Railroad  v.  Commissioners y  77  N.  C,  4, 
which  is  relied  on  by  the  plaintiff,  which  authorizes  an  action 
against  the  State. 
Per  curiam.  No  Error. 
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GEORGE  F.  UZZLE  &  CO.  v.  A.  B.  VINSON. 

Jadgyamij  Confession — Irregularity — Fraud — Parties. 

1.  A  judgment  may  be  set  aside  for  irregularity  only  upon  the  applica- 

tion of  a  party  thereto ;  if  it  is  sought  to  set  it  aside  for  /raud,  an 
independent  action  should  be  instituted  by  the  party  desiring  such 
relief. 

2.  A  confession  of  judgment  containing  a  duly  veriiied  statement  of 

defendant  that  the  amount  for  which  the  judgment  was  author- 
ized to  be  rendered  was  ** $2,250,  with  interest  at  six  per  cent,  from 
November  2,  1876^  is  justly  due  by  him  to  the  plaintiff,"  and  "that 
said  amount  is  due  from  him  to  the  plaintiff  on  a  bond  under  seal 
for  borrowed  money  due  and  payable  November  2, 1870/*  is  a  com- 
pliance with  the  statute  {The  Code^  §  571),  prescribing  the  manner 
for  confessing  judgments.  (Davidson  v.  Alexander,  84  N.  C, 
621,  and  Davenport  v.  Morris,  95  N.  C,  203  distinguished). 

This  was  a  motion,  tried  before  Bryan,  J.,  at  the  August 
Term  of  Johnston  Superior  Court. 

It  appeared  upon  the  hearing  of  the  motion,  that  on  the 
31st  day  of  October,  1891,  A.  B.  Vinson  had  confessed  judg- 
ment in  favor  of  his  sister  Esther  Vinson  for  the  sum  of 
$2,250,  with  interest  from  November  2, 1876,  and  that  judg- 
ment was  duly  docketed  in  the  office  of  the  Clerk  of  the 
Court  of  Johnston  County  on  the  same  day,  to-wit,  October 
21, 1891. 

The  following  is  a  copy  of  the  judgment-roll  which  was 
introduced  as  evidence : 

"  IN  THE  SUPERIOR  COURT— Johnston*  County. 

Esther  Vinson 

V.  V  Judgment  by  Confession. 

A.  B.  Vinson. 

I,  A.  B.  Vinson,  hereby  confess  judgment  in  favor  of  the 
above-named  plaintiff  for  the  sum  of  twenty-two  hundred 
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and  fifty  ($2,250)  dollars,  and  authorize  the  entry  of  judg- 
ment therefor  against  me,  with  interest  at  six  per  cent,  from 
November  2,  1876.  This  confession  is  for  the  amount  due 
on  a  bond  under  seal  executed  by  the  defendant  to  plaintiff, 
dated  November  1,  1876,  and  the  defendant  A.  B.  Vinson 
maketh  oath — 

1.  That  said  amount  of  $2,250,  with  interest  at  six  per  cent, 
from  November  2, 1876,  is  justly  due  by  him  to  the  plaintiff. 

2.  That  said  amount  is  due  by  him  to  the  plaintiff  on  a 
bond  under  seal  for  borrow^ed  money  due  and  payable 
November  2,  1876. 

(Signed)  A.  B.  Vinson." 

NORTH  CAROLINA— Johnston  Countv. 

A.  B.  Vinson  being  sworn,  says  that  the  facts  set  forth  in 
the  foregoing  confession  are  true. 

-    (Signed)  A.  B.  Vinson. 

Sworn  to  and  subscribed  before  me,  October  31,  1891. 

W.  S.  Stevens,  C.  S.  C. 

On  the  back  of  the  judgment-roll  was  endorsed  : 

**Upon  the  foregoing  confession  and  aflBdavit  of  the  defend- 
ant, it  is  adjudged  by  the  Court  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  $2,250,  with  interest  at  six  per  cent. 
from  November  2,  1876.  This  October  31,  1891,  at  4:30 
o'clock  p.  M.  W.  S.  Stevens,  C.  S.  C." 

Firmly  stuck  to  the  judgment-roll  with  mucilage  was  a 
paper-writing  in  the  following  words  and  figures : 

"$2,250. 

"One  day  after  date,  I  promise  to  pay  to  Esther  Vinson 
the  sum  of  twenty-two  hundred  and  fifty  dollars  for  value 
received.     This  November  1,  1876. 

(Signed)  A.  B.  Vinson.     [Seal.]'' 

Witness :  I).  T.  Vinson. 
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The  plaintiffs  obtained  judgment  against  the  defendant 
A.  B.  Vinson  for  the  sum  of  $112,  with  interest  from  October 
15,  1 8S5,  at  8  per  cent.  This  judgment  was  docketed  Novem- 
ber 2,  1891,  at  12  o'clock  m.  The  plaintiffs  J.  M.  Wilson  and 
G.  F.  Uzzle  also  obtained  other  judgments  against  the  same 
defendant  (A.  B.  Vinson),  which  were  docketed  subsequently. 

The  plaintiffs  J.  M.  Wilson  and  G.  F.  Uzzle  moved  to  set 
aside  the  confessed  judgment,  and  have  the  same  declared 
void — 

1.  Because  it  did  not  conform  to  the  requirements  of  the 
statute. 

2.  Because  suflBcient  facts  were  not,  by  the  affidavit  and 
confession,  disclosed  to  enable  the  Court  to  acquire  juris- 
diction. 

3    Becau-e  the  judgment  w^as  void  upon"  the  face  of  the  i 

facts  set  forth.  ' 

Motion  dismissed.     Plaintiffs  excepted  and  appealed.  i 


* 


Mr.  E.  W.  PoUy  for  plaintiff. 
Mr.  F.  H.  BiLsbee,  for  defendant. 

MacRae,  J.:  We  are  of  the  opinion  that  his  Honor  prop-  I 

erly  dismissed  the  motion  made  by  Uzzle  and  Wilson  to  set  i 

aside  the  judgment  confessed  by  A.  B.  Vinson  in  favor  of 
Esther  Vinson.  If  the  ground  upon  which  it  is  sought  to 
set  it  aside  were  irregularity  only,  none  could  be  heard  to 
impeach  it  upon  such  ground  but  a  party  thereto.  Oat  of 
the  many  decisions  to  this  effect,  we  select  Dobson  v.  Simon- 
ton,  8G  N.  C,  492,  and  the  cases  there  cited.       •  • 

If  it  were  sought  to  vacate  this  judgment  upon  the  ground 
of  fraud,  it  could  not  be  attacked  by  motion  in  the  cause, 
but  only  by  an  independent  action.  Sharp  v.  Railroad^  106 
N.  C,  308.  The  ground  upon  which  this  motion  is  made, 
however,  is  that  the  confession  of  judgment  is  void,  becaase 
of  a  failure  to  comply  with  the  requirements  of  the  statute, 
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section  571  of  The  Cjde,  which  provides  for  the  manner  in 
which  judgments  may  be  confessed  without  action. 

The  three  grounds  upon  which  the  motion  to  vacate  is 
made  are  all  comprehended  in  the  first,  because  it  did  not 
conform  to  the  requirements  of  the  statute.  Section  571  of 
The  Code  reads:  "A  statement  in  writing  must  be  made, 
signed  by  the  defendant,  and  verified  by  his  oath,  to  the  fol- 
lowing effect:  (1)  It  must  state  the  amount  for  which  judg- 
ment may  be  entered,  and  authorize  the  entry  of  judgment 
therefor.  (2)  If  it  be  for  money  due,  or  to  become  due,  it 
must  state  concise!  v  the  facts  out  of  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,  or  to 
become  due."  The  third  subdivision  of  this  section  does  not 
concern  our  present  inquiry. 

The  confession  states  the  amount,  $2,250,  and  authorizes 
the  entry  of  judgment  therefore,  with  interest  at  six  per 
cent.,  from  November  2,  1876.  This  is  in  strict  compliance 
with  the  first  requisite  of  the  statute. 

It  further  states  that  it  is  for  the  amount  due  on  a  bond 
under  seal,  executed  by  defendant  to  plaintiff,  dated  Novem- 
ber 1, 1876;  that  it  is  justly  due,  and  that  it  is  for  borrowed 
money.  This  seems  to  us  to  be,  but  for  a  little  tautology,  as 
concise  a  statement  of  the  indebtedness,  with  the  facts  out  of 
which  it  arose,  as  could  be  made.  It  sets  forth  the  debt  and 
the  consideration,  so  that  any  other  creditor  may  scrutinize 
the  transaction  and  inquire  into  its  honesty  and  good  faith. 

In  Davenport  v.  Alexander^  84  N.  C.,621,  where  this  statute 
was  lucidly  considered  and  construed,  the  confession  was  for 
a  certain  sum,  "said  to  be  a  debt  now  justly  due  said  plaintiff 
by  said  defendant,  arising  from  the  acceptance  of  a  draft,  of 
which  the  following  is  a  copy,"  &c.  The  draft  was  drawn 
upon  and  accepted  by  J.  A.  Smith.  The  confession  of  judg- 
ment was  made  upon  this  draft  by  J.  A.  Smith,  President  of 
the  Empire  Mining  Company,  and  it  was  sought  to  bind  the 
property  of  this  company  by  the  judgment  so  confessed. 
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The  demands  of  the  statute  were  in  that  case,  said  to  be, 
what  was  the  real  consideration  of  that  draft,  the  time  and 
manner  of  its  creation.  The  information  upon  those  points 
was  meagre  and  insufficient.  In  the  case  of  Davenport  v. 
Morris,  95  N.  C,  203,  the  attempted  confession  was  upon  a 
note,  the  consideration  of  which  was  not  stated,  and  upon  an 
open  account  appended  to  the  affidavit,  but  not  made  a  part 
of  the  same. 

Without  in  any  way  relaxing  the  strictness  of  the  rule 
adopted  for  the  construction  of  these  confessions  of  judg- 
ment, for  the  reasons  given  in  the  above-cited  opinions  we 
hold  that  the  confession  in  the  case  before  us  is  a  full  com- 
pliance with  the  terms  of  the  statute.  The  bond,  which  is 
presumed  to  have  been  in  possession  of  the  obligee,  is  fully 
described  in  the  affidavit,  and  a  bond  of  the  precise  descrip- 
tion of  that  in  the  confession  is  affixed  thereto  to  make  up 
the  judgment  roll. 

No  error.  Affirmed. 


♦JAMES  A.  BRYAN  AND  WIFE  v.  CAROLINA  ALEXANDER. 

Bettermaits — Lnpronmenis — Res  Judicata. 

1.  The  remedy  for  betteraients  provided  by  The  Code,  §  473,  et  seq.,  is 

confiDed  to  those  cases  where  those  who  set  up  such  claim  are  in 
possession  under  color  of  title,  believed  by  them  to  be  good,  and  to 
such  persons  as  claim  under  them.  • 

2.  Where,  in  a  former  action  between  the  same  parties,  an  issue  was 

joined  involving  the  question  of  the  claim  of  defendants  under 
color  of  title,  and  it  was  determined  adversely  to  defendants: 
Held,  That  such  adjudication  was'conclusive  upon  a  petition  for 
betterments,  the  matter  being  res  judicata. 


♦Clark,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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This  cause  was  heard  at  Spring  Term,  1892,  of  Craven 
Superior  Court,  Winstoiiy  J.,  presiding,  upon  a  petition  for 
betterments;  vide  same  case,  109  N.  C,  57.  The  defendants 
appealed.     The  case  is  stated  in  the  opinion. 

Mr.  W.  W.  Clark,  for  plaintiff. 
Jfr.xJ.  W,  Hinsdale,  for  defendant. 

MacRae,  J. :  An  action  for  the  recovery  of  land  having 
previously  been  determined  in  favor  of  plaintiffs,  the  defend- 
ants presented  their  petition  for  betterments,  under  the  stat- 
ute, in  which  petition  they  allege  that  they  "  went  into  pos- 
session of  the  said  several  parts  of  said  land  and  held  such 
possession  since  the  25th  day  of  September,  1867,  by  them- 
selves and  those  under  whom  they  claim  said  land,  under  a 
litle  believed  by  them  to  be  good,  as  petitioners  are  informed 
and  believe;  and  that  defendants  and  those  under  whom 
they  claim,  while  holding  the  said  premises  under  a' color  of 
title,  believed  by  them  to  be  good,  as  petitioners  are  informed 
and  believe,  have  made  permanent  improvements  thereon." 

The  plaintiffs  in  answer  to  the  petition  plead,  among  other 
things,  that  the  defendants  are  estopped  by  the  finding  of 
fact  on  the  trial  of  the  action,  that  the  defendants  were  in 
possession  of  said  premises  without  any  color  or  claim  of 
title  whatever. 

It  was  agreed  in  the  Court  below  that  if  his  Honor  were 
of  the  opinion  that  the  defendants  were  estopped  by  such 
decree  and  judgment,  he  should  deny  and  decline  the  appli- 
cation for  betterments.  His  Honor  held  that  so  many  of  the 
defendants  as  are  sui  juris  are  estopped  by  the  judgment  of 
the  Court,  declaring  that  they  have  not  color  of  title  to  the 
land  in  controversy,  and  that  they  are  not  entitled  to  the 
relief  demanded  in  their  petition. 

In  the  action  for  the  recovery  of  the  land  it  was  submitted 
to  the  Judge  presiding  to  find  the  facts  and  declare  the  law — 
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a  jury  trial  being  waived.     His  Honor  after  finding  the  facts 
held : 

^'10.  That  the  entry  of  the  defendants  upon  the  land  and 
the  occupation  of  the  several  lots  or  parcels  thereof  by  them 
on  March  14,  1863,  was  without  color  of  title,  and  that  such 
entry  constituted  an  ouster  of  the  true  owners. 

11.  That  after  the  signing  of  the  deed  of  September  25, 
1867,  by  Southey  B.  Hunter  and  others  to  James  Salter,  the 
defendants  continued  to  occupy  their  said  several  lots  inclosed 
by  them  in  the  same  manner  as  before,  and  the  character 
of  their  possession  was  thereby  unchanged.  This  finding  is 
based  upon  the  fact  that  the  testimony  in  respect  thereto  is 
conflicting,  and  taken  in  connection  with  the  answer,  No- 
vember 11, 1890,  the  Court  is  unable  to  find  that  they  were 
holding  under  the  provisions  of  said  deed  for  seven  years 
prior  to  the  commencement  of  this  action." 

It  plainly  appears  from  the  above  statement  that  the  ques- 
tion whether  the  defendants  held  under  color  of  title  was  in 
issue  and  was  determined  by  the  judgment  of  the  Court 
adversely  to  the  defendants.  The  provisions  of  the  statute 
[The  Code,  section  473,  et  seq.)  confine  the  relief  to  be  obtained 
by  petition  for  betterments  to  those  who,  while  holding  the 
premises  under  color  of  title  believed  by  him  or  them  to 
be  good,  made  permanent  improvements  thereon,  and  to 
those  claiming  under  such  parties.  There  is  nothing  better 
settled  than  that  where  an  issue  between  parties  has  once 
been  determined  by  a  judgment  of  a  competent  Court  the 
principle  of  res  judicata^  often  called  an  estoppel,  prevails. 
Williams  v.  Clouse,  91  N.  C,  322. 

The  proceeding  before  us  is  the  statutory  mode  of  seek- 
ing equitable  relief  under  the  doctrine  of  betterments.  Bar- 
ker  V.  Oweriy  93  N.  C,  198.  "In  the  application  of  the  prin- 
ciple of  res  judicata^  there  is  no  difference  between  courts  of 
law  and  courts  of  equity.  Where  an  issue  of  fact  or  of  law 
has  been  adjudicated  upon  the  merits  in  either  tribunal,  it 


SEPTEMBER  TERM,  1892.  145 


EsTis  V,  Jackson. 


cannot  be  again  litigated  in  the  other."  2  Black  on  Judg- 
ments, 518.  It  having  been  determined  that  these  defend- 
ants did  not  hold  the  land  under  color  of  title  when  the 
improvements  were  made  thereon,  and  this  judgment  of  the 
Court  having  been  affirmed  on  appeal  (Bryan  v.  Spivey,  109 
N.  C,  57),  we  are  precluded  from  reviewing  the  finding  that 
the  deed  to  Salter  did  not  constitute  color  of  title. 

In  holding  that  the  petitioners  are  not  entitled  to  the  relief 
sought  in  their  petition,  there  is  no  error. 

Judgment  Affirmed. 


L.  D.  ESTlS  AND  WIFE  v.  M.  J.  JACKSON. 

Estoppel — Fraud. 

1.  In  order  to  work  an  estoppeWn  pat«,  it  is  essential  that  there  should 

be  some  conduct  of  the  partj  against  whom  the  estoppel  is  alleged, 
amounting  t  >  a  repreiisentation  or  concealment  of  material  facts; 
where  the  circumstances  are  equally  well  known  to  both  parties, 
although  they  were  mistaken  in  regard  to  their  rights  at  law,  the 
doctrine  will  not  apply. 

2.  L,.  being  seized  in  fee  of  lands,  believed  she  had  only  an  estate  for 

life  with  remainder  to  her  children,  and  in  order  to  signify  her 
assent  to  their  conveyance  of  their  supposed  estates,  signed  the 
deeds  which  they  executed  for  that  purpose,  her  name  not  being  in 
the  body  of  the  instrument.  The  deed  under  which  L  took  title 
to  the  fee  was  produced  at  the  time  of  the  execution  of  the  con- 
veyances from  the  children,  and  was  read  in  the  presence  of  ven- 
dee: Held,  In  the  absence  of  any  misrepresentation  or  conceal- 
ment,  there  was  nothing  in  the  nature  of  fraud,  actual  or  con- 
structive, and  K'sact  in  signing  the  deed  did  not  work  an  estoppel. 

This  was  an  action  for  damages  for  waste  alleged  to  have 
been  committed  by  defendant,  tried  at  November  Term,  1892, 

111—10 
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of  Granville  Superior  Court,  Winntonj  J.,  presiding.    The 
plaintiff  took  a  nonsuit  and  appealed. 

L.  D.  Estis  testified:  "Duncan  Loyd,  a  son  of  Sally  Loyd, 
came  to  see  me  in  regard  to  buying  the  land  described  in  the 
complaint.  Mrs.  Sally  Loyd  said  she  was  willing  for  her  son 
Duncan  Loyd  to  sell  his  interest  in  her  estate,  and  would 
'assign'  with  him  to  sell  his  interest  in  the  land.  I  pur- 
chased the  interest  of  Duncan  Loyd  first,  and  paid  him  sev- 
enty dollars.  I  think  it  was  in  the  Spring  of  1884.  It  was 
agreeable  to  Mrs.  Sally  Loyd,  the  widow;  she  said  she  was- 
plumb  willing  for  her  children  to  sell  their  interest  in  the 
land,  but  it  was  to  remain  hers  as  long  as  she  lived,  and  at 
her  death  to  be  mine.  Mrs.  Sally  Loyd  was  also  present 
when  the  next  deed  was  made,  two  or  three  months  after- 
wards. Mrs.  Sally  Loyd  asked  me  if  Arann  Jones  might 
have  a  slab  tree  to  cover  her  kitchen ;  I  said,  *  Yes.'  Mr.  Bul- 
lock said  to  Mrs.  Sally  Loyd,  '  You  can't  sell  or  convey  any 
timber  without  E-tis's  consent.'" 

The  deeds  were  then  introduced  and  read,  that  fri)mD.M. 
Loyd  being  as  follows: 

"  That  the  said  D.  M.  Loyd  and  wife  Molly  Loyd,  for  and 
in  consideration  of  the  sum  of  seventy  dollars  to  them  paid 
by  the  said  S.  J.  Estis,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  bargained  and  sold,  and  by  these  presents  do 
bargain,  sell  and  convey  to  said  S.  J.  Estis  and  her  heirs,  my 
interest  in  the  land  of  Sallie  Loyd  lying  on  the  waters  of 
New  Light  Creek,  adjoining  lands  of  Hilman  Dlllard,  C.  M. 
Rogers  and  others,  to  have  and  to  hold  the  aforesaid  tract  of 
land  and  all  privilege  and  appurtenance  thereunto  belong- 
ing, to  the  said  S.  J.  Estis  and  her  heirs  and  assigns,  to  her 
and  their  only  behoof;  and  the  said  D.  M.  Loyd  and  wife 
Molly  Loyd  warrant  that  they  are  seized  of  said  premises  in 
fee  and  the  right  to  convey  the  same  in  fee-simple,  that  the 
same  is  free  from  all  incumbrances,  and  that  they  will  war- 
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rant  and  defend  the  title  to  the  same  against  the  claims  of  all 
persons  whatsoever.  In  testimony  whereof,  the  said  D.  M. 
Loyd  and  wife  Molly  Loyd  have  hereunto  set  their  hands 
and  seals  the  day  and  year  above  written." 

his 

Duncan  X  M.  Loyd.     [Seal.] 

mark 
her 

Molly  X  Loyd.  [Seal.] 

mark 
her 

SallV  X  Loyd.  [Seal."] 

mark 

Test:  William  E.  Bullock. 

The  deeds  from  the  other  children  being  in  the  same  form 
and  signed  by  Sally  Loyd. 

Duncan  Loyd  testified :  "  I  am  a  son  of  Mrs.  Sally  Loyd ; 
I  concluded  to  sell  the  land  and  went  to  see  Mr.  Estis;  my 
mother  said  she  was  willing  to  sell  my  right  away,  and,  if 
we  had  rather  have  it  then  than  at  her  death,  all  right.  The 
deed  was  fixed  up ;  my  mother  signed  it  and  said  she  was 
willing  to  it.  She  said  she  expected  to  live  on  it  her  life- 
time, and  if  she  didn't  she  would  sell  her  interest.  Mr.  Estis 
said  he  would  buy  hers  if  she  ever  came  to  the  conclusion 
to  sell  it  I  occupied  the  land  as  a  tenant  of  Mrs.  Loyd,  and 
she  lived  with  me ;  Estis  never  entered  into  possession  of 
the  land  under  any  of  the  deeds  and  never  occupied  the 
land;  again,  when  Mrs.  Jones,  my  sister,  came  to  sell  her 
interest  in  the  lands,  mother  asked  leave  to  give  my  sister  a 
slab  tree  to  cover  the  kitchen ;  Esquire  Bullock  did  not 
speak,  and  Estis  said,  *  Give  her  two';.  Esquire  Bullock  told 
my  mother  she  had  no  right  to  use  any  timber  except  with 
Estis's  consent.  Several  saw  the  money  paid  me  and  also  to 
sister,  Mrs.  Jones;  I  was  an  heir  of  my  mother  and  claimed 
simply  as  an  heir  of  hers.  Mother  owned  the  land ;  had 
bought  it  of  N.  E.  Cannady,  and  the  deed  was  read  aloud  at 
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that  time  in  the  presence  and  hearing  of  Estis  and  ourselves. 
Mrs.  Estis  was  not  present  at  that  time." 

William  E.  Bullock  testified :  "  I  was  present  at  the  time 
of  making  all  the  deeds;  Mrs.  Sally  Loyd  was  present  and 
saw  the  money  paid  to  each  party,  and  consented  to  it.  The 
old  woman  (Mrs.  Sally  Loyd)  said  she  was  willing  for  Estis 
to  have  it  after  her  death  ;  she  claimed  only  a  life-estate ;  she 
was  willing,  and  if  they  were  not  willing  to  wait  till  she 
died  she  would  save  her  lifetime  right ;  she  said  she  wouldn't 
put  her  name  in  face  of  the  deed  for  that  would  cut  her 
out ;  said  some  of  her  children  were  fixing  for  her  to  break 
up  and  go  live  with  them,  and  sometime  she  would  sell  to 
Estis;  Estis  is  her  cousin.  I  told  them  they  had  better  not 
use  any  of  the  timber  except  on  the  premises.  The  purpose 
of  the  deeds  was  simply  to  convey  the  interests  of  the  chil- 
dren in  the  land  and  not  to  interfere  with  her  interest  at  all. 
The  Cannady  deed  was  present  and  was  read  to  the  parties." 

His  Honor  having  in tirnated  an  opinion  that  the  plaintifis 
were  not  entitled  to  recover,  the  plaintiffs  submitted  to  a 
nonsuit. 

Under  the  instruction  there  was  a  verdict  and  judgment 
for  the  defendants,  and  the  plaintiffs  appealed. 

The  following  motion  for  a  new  trial  was  made:  "The 
plaintiffs  move  the  Court  for  a  new  trial  upon  the  ground 
that  the  Court  misunderstood  the  testimony  of  witnesses 
Duncan  M.  Loyd  and  William  E.  Bullock  as  to  the  reading 
of  the  deed  from  N.  PI  Cannady  and  wife  to  Mrs.  Sally  Loyd, 
in  the  presence  and  hearing  of  L.  D.  Estis  and  wife  Sarah  J. 
Estis." 

The  said  motion  was  based  upon  the  foregoing  afiSdavits, 
but  was  refused.     Plaintiffs  excepted  and  appealed. 

Messrs.  J,  W.  Graham^  A.  W.  Oraham,  and  J.  T,  Strayhom^ 
for  plaintiffs. 

Mr,  J.  H.  Fleming,  for  defendants. 
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Shepherd,  J. :  Without  discussing  the  general  doctrine,  it 
is  suflBcieut  to  say  in  the  present  case  that,  in  order  to  work 
an  estoppel  inpaisy  "  there  must  be  conduct — acts,  language 
or  silence — ^amounting  to  a  representation  or  a  concealment  of 
material  facts,"  and  that  ^*  the  truth  concerning  these  facts 
must  be  unknown  to  the  party  claiming  the  benefit  of  the 
estoppel."  2  Pom.  Eq.,  264.  "The  estoppel  is  removed  by 
proof  that  the  party  claiming  its  existence,  even  though  mis- 
taken in  regard  to  his  rights  at  law,  had  notice  of  the  actual 
state  of  the  facts  at  the  time  of  acting  upon  the  representa- 
tion, and  this,  though  the  representation  was  made  under 
oath."  Bigelow  Est.,  520.  "The  estoppel  does  not  apply 
where  everything  is  equally  well  known  to  both  parties." 
Herman  Est.,  Sec.  957;  Bispham  Eq.,  288;  Dutchess  King- 
ston's Case,  notes  Smith,  L.  C;  Holmes  v.  Crowell,  73,  N.  C,  613; 
Lojtin  V.  Crosslaiid,  94  N.  C,  76 ;  Exum  v.  Cogdell,  76  N.  C,  139 ; 
Mayo  V.  Leggett,  96  N.  C,  237.  In  Ezum  v.  Cogdell  the  Court 
uses  the  following  language :  "  In  this  case  it  appears,  either 
by  admission  or  the  findings  of  the  jury,  that  the  plaintiff 
knew  all  the  material  facts  in  regard  to  the  title,  and  could 
not  have  been  deceived  by  misrepresentations  of  the 
defendant.'' 

xVpplying  the  foregoing  principles  to  the  facts  before  us,  it 
is  plain  that  there  is  no  estoppel.  Mrs.  Loyd  was  the 
owner  in  fee  of  the  land  in  controverj^y,  the  same  having 
been  conveyed  to  her  by  one  N.  E.  Cannady.  She,  her  chil- 
dren, and  the  purchaser  were  all  alike  ignorant  of  the  legal 
effect  of  the  conveyance  which  was  read  to  the  parties  at  the 
time  of  the  present  transaction.  It  was  supposed  by  them 
that  Mrs.  Loyd  had  but  a  life-estate,  and  that  the  children 
were  entitled  to  a  remainder  in  fee.  The  plaintiff  purchased 
what  she  understood  was  the  interest  of  the  children,  and 
the  consideration  was  paid  to  them  alone.  Mrs.  Loyd 
appears  to  have  had  nothing  to  do  with  the  transaction  but 
to  signify  her  assent  to  the  sale,  which,  in  view  of  the  under- 
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standing  of  the  persons  interested,  was  entirely  unnecessary. 
She  made  no  representation  as  to  the  rights  of  the  children, 
except  to  state  in  effect  that  she  was  willing  that  they  should 
sell  their  supposed  interest,  reserving  to  herself  a  life-estate. 
This,  as  we  have  seen,  was  done  in  view  of  a  misapprehen- 
sion of  her  title,  which  misapprehension  was  common  to  all 
of  tbe  parties,  and  it  cannot  reasonably  be  inferred  that  any- 
thing she  said  or  did  had  the  slightest  effect  in  misleading 
the  plaintiff.  There  was  no  withholding  of  information  on 
her  part,  but,  on  the  contrary,  every  fact  which  she  knew 
concerning  her  title  was  equally  well  known  to  the  pur- 
chaser. She  was  no  party  to  the  deeds  executed  by  her  chil- 
dren, and  her  signature  to  the  same  was  of  no  effect.  King 
V.  Rhew,  108  N.  C,  696.  Having  received  no  consideration, 
and  being  guilty  of  no  misrepresentation  or  concealment  as 
to  the  real  facts  constituting  her  title,  there  is  nothing  in  the 
pature  of  fraud,  either  actual  or  constructive,  which  can 
estop  her  grantee  from  asserting  her  interest  in  the  premises. 
The  affidavits  filed  before  his  Honor  in  reference  to  his 
alleged  misunderstanding  of  the  testimony  cannot  be  consid- 
ered by  us.  The  granting  of  a  new  trial  upon  such  a  ground 
is  a  matter  of  discretion,  and  not  the  subject  of  review  in  this 
Court.  Mxindeii  v.  Casey,  93  N.  C,  97  ;  McOullock  v.  Doaky 
68  N.  C,  267. 

Affirmed. 
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ALEXANDER  BLA.CKWELL,  Administrator,  v.  THE  LYNCHBURG 
AND  DURHAM  RAILROAD  COMPANY  et  al. 

Issues — Damages — Negligence — Railways — Eminent  Domain — 

Presumption. 

1.  The  trial  Court  may  exercise  a  discretion  in  altering  or  substituting 

issues,  when  those  so  altered  or  substituted  will  permit  any  specific 
view  of  the  law  arising  out  of  the  testimony  to  be  presented. 

2.  While  excavating  by  blasting  is  a  legitimate  means  of  construction  of 

railways,  and  its  prudent  use  is  deemed  to  have  been  in  contem- 
plation in  the  assessment  of  damages  for  right  of- way,  nevertheless 
where  d<»mage  results  therefrom  to  the  lands  of  an  owner  adjacent 
to  those  condemned,  because  of  the  unskillful  or  careless  method 
in  which  it  is  employed,  or  if  the  material  adopted  as  an  explosive 
is  unnecessarily  powerful,  the  corporation,  or  other  person,  so  em- 
ploying such  agency  will  be  liable  for  any  damages  produced 
thereby. 

3.  The  acquisition  by  a  railway  corporation  of  the  right-of-way  does  not 

carry  with  it  the  privilege  of  throwing  stones,  or  other  material, 
by  blasting,  to  a  distance  of  two  hundred  yards  or  more  on  the 
lands  of  an  adjacent  proprietor,  whereby  the  family  of  the  latter 
is  exposed  to  danger  while  engaged  in  their  domestic  duties. 

4.  Where  those  engaged  in  the  construction  or  operation  of  railways 

have  been  accustomed  to  give  warning  of  approaching  danger, 
and  thereby  induce  the  public  to  act  upon  the  presumption  that 
the  usual  signal  will  be  given,  and  it  is  not  given,  whereby  one 
who  relied  upon  it  was  injured,  the  latter  is  entitled  to  recover 
damages. 

5.  Where  those  engaged  in  the  construction  of  a  railway  employ  a  pow- 

erful explosive  in  blasting — with  the  effects  of  which  they  will  be 
presumed  to  have  knowledge — it  is  their  duty  to  cover  the  blast, 
or  otherwise  restrict  the  effect  of  the  explosion,  so  as  to  prevent 
danger  to  others,  and  if  this  be  impracticable,  they  should  give 
timely  warning  of  the  explosion  to  all  persons  who  may  be  in  dan- 
ger from  ir. 

Civil  action,  tried  at  November  Term,  1891,  of  Person 
Superior  Court,  Winston^  J.,  pl^esiding. 

The  action  was  brought  by  plaintiff  administrator  to 
recover  damages  for  the  killing  of  his  intestate  by  blasting 
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in  the  construction  of  the  railway  of  the  Lynchburg  and 
Durham  Railroad  Company.  The  defendants  Moorman  & 
Co.  were  Jointly  sued  with  the  railroad  company. 

The  testimony  in  substance  was  that  Moorman  &  Co.  were 
contractors  engaged  in  the  construction  of  the  road-bed  of 
the  defendant  company;  that  while  blasting  in  a  cut,  distant 
some  two  hundred  yards  from  the  residence  of  the  deceased, 
they  exploded  a  blast,  by  which  a  stone  was  thrown  through 
the  air,  and  struck  and  killed  intestate,  who  was  engaged  in 
some  of  his  ordinary  occupations  in  the  yard  close  to  his 
dwelling;  that  the  explosive  used  was  "Jutson  Powder," 
which  acts  in  all  directions;  that  the  railroad  company  had 
acquired  the  right-of-way  for  its  road-bed  from  intestate, 
but  it  did  not  embrace  the  land  where  the  killing  occurred. 
There  was  some  evidence  that  the  defendants  had  been 
accustomed  to  give  intestate^s  family  notice  of  the  explosion 
of  a  blast,  and  they  offered  evidence  that  such  notice  was 
given  on  this  occasion,  but  there  was  evidence  offered  by  the 
plaintiff  tending  to  contradict  that  fact.  The  blast  was  not 
covered,  nor  was  there  any  evidence  that  other  means  were 
taken  to  lessen  the  damages  from  it. 

Tliere  was  a  verdict  for  |)laintifF  as  to  Moorman  &  Co. 
only,  and  from  the  judgment  thereon  they  appealed. 

Mr.  J,  Parker,  for  plaintiff. 

MesiiTs.  J.  W.  Graham,  W.  A.  Guthrie  and  V.  S,  Bryant,  for 
defendant. 

Avery,  J. :  The  defendant  does  not  contend  that  any  spe- 
cific view  of  the  law,  arising  out  of  the  testimony,  could  not  be 
presented  tothejurythrouglfthe  medium  of  pertinent  instruc- 
tions upon  the  issue  submitted.  This  being  the  test  of  the 
question  whether  the  Judge  below  kept  within  the  bounds  of 
his  discretionary  power  when  he  refused  to  add  the  issue 
suggested,  the  first  exception  is  manifestly  not  well  founded. 
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MeAdoo  V.  Railroady  105  N.  C,  151 ;  Ernry  v.  Railroad  Co.,  102 
N.  C,  209;  Meredith  v.  Coal  and  Iron  Co,,  99  N.  C,  576;  Boyer  v. 
Jiajuc,  106  N.  C  ,  633.  This  Court  has,  moreover,  repeatedly 
held  that  in  cases  like  that  at  bar  it  is  not  an  error  to  submit" 
a  single  issue  involving  the  question  whether  the  injury  was 
caused  by  the  defendant's  negligence  with  an  inquiry  as  to 
damages,  though  it  has  been  suguested  that  by  modifying 
that  and  adding  one,  and  in  some  cases  two  others,  a  jury  * 
might  be  made  to. comprehend  their  duty  more  clearly. 
Scott  V.  Railroad,  96  N.  C,  428;  McAdoo's  case,  8upra;  Den- 
mark V.  Railroad,  107  N.  C,  185;  Braswell  v.  Johnston,  108 
N.  C,  150;  Bottoms  v.  Railroad,  109  N.  C,  72. 

Excavating  by  blasting  is  one  of  the  approved  methods 
of  constructing  a  railway,  and  the  prudent  use  of  such  an 
agency  in  removing  hard  material  is  always  deemed  to  have 
been  in  contemplation  when  the  damage  was  assessed  for 
the  right-of-way,  as  a  necessary  incident  to  the  privilege. 
But  where  damage  is  done  to  the  land  of  the  owner  adjacent 
to  that  within  the  condemned  boundary,  if  it  result  from 
managing  or  handling  explosive  material  carelessly  or  un- 
skillfuUy,  or  from  the  unnecessary  use  of  such  as  is  so  pow- 
erful that  the  injury  might  be  expected  to  follow  as  a  natural 
or  probable  consequence,  the  corporation  is  answerable  in  a 
new  action.  1  Wood  Railroad  Law,  634,  and  note;  Sabine 
V.  Railroad,  25  Vt.,  363 ;  St.  Peter  v.  Deiiison,  58  N.  Y.,  416; 
Bellinger  v.  Railroad,  23  N.  Y.,  47 ;  Losse  v.  Buchanan,  51 
N.  Y.,  476 ;  Heerj  v.  Licht,  80  N.  Y.,  579 ;  Railroad  v.  Eagles, 
9  Cal.,  544 ;  Hunter  v.  Farmer,  127  Mass.,  481 ;  Dodge  v.  Com- 
missioner8,5  Met.,  380;  2  Shearman  &  Red.,  sec.  717.  Where 
there  is  testimony  tending  to  show  that  injuries  done  to  the 
adjacent  land,  or  the  buildings  on  it,  were  due  to  the  use  of 
unsafe  or  unnecessarily  violent  explosive  material,  or  were 
caused  by  the  careless  management  of  the  materials  in  com- 
mon use,  and  alsQ^ontradiclory  evidence,  it  is  for  the  jury 
to  find   the  facts  upon   which   the  question  of  negligence 
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depends.  Where  a  human  being  is  killed  or  injured  at  his 
dwelling  on  his  own  land  by  a  blast  on  the  right  of-way, 
condemned  out  of  the  same  tract,  in  addition  to  passing  upon 
the  questi(»ns  whether  proper  material  was  used  and  handled 
with  skill,  the  testimony  may  make  it  material  for  the  jury 
to  determine  whether  the  agents  of  the  corporation  had  been 
accustomed  to  give  the  injured  party  a  signal  before  igniting 
the  powder,  and,  if  so,  whether  such  notice  was  given  before 
the  explosion  which  caused  the  injury.  Hinkle  v.  Railroad, 
109  N.  C,  473;  2  Wood's  R.  R.  Lavv,  p.  1313,  and  note  3; 
Sweeney  v.  Railroad,  10  Allen  (M^ss.),  308 ;  Newsome  v.  Rail- 
road, 29  N.  Y.,  383;  Spencer  v.  Railroad,  29  Iowa,  55 ;  Langon 
V.  Railroad,  3  Am.  and  Eng.  Railroad  Cases,  355.  Where  a 
corporation,  by  habitually  giving  some  warning  of  approach- 
ing danger,  whether  from  passing  trains  or  expected  explo- 
sions, induces  the  public  to  act  upon  the  idea  that  the  usual 
signal  will  be  given  at  the  accustomed  time,  the  failure  to 
meet  this  just  and  natural  expectation,  which  has  arisen 
from  observation  of  the  custom  of  the  company's  agents, 
will  subject  the  corporatfenHo-liability  for  an  injury  inflicted 
on. one  who  puts  himself  in  danger  because  he  is  misled  by 
such  omission.  Hinkle  v.  Railroad,  supra ;  'I  Wood's  R.  R. 
Law,  supra.  Indeed,  the  decision  of  the  Courtof  Appeals  of 
New  York  imposed  upon  the  corporation,  in  cases  like  that  at 
bar,  the  duty  of  either  adopting  some  means  for  preventing 
projectiles  from  being  thrown  so  as  to  subject  a  person  to 
danger  in  his  own  house  or  yard,  or  of  giving  him  personal 
and  timely  notice  so  that  he  may  escape.  St.  Peter  v.  Dent- 
son,  supra.  The  application  of  the  principle  that  we  have 
stated  to  the  facts  of  this  case,  will  enable  us  without  diflB- 
culty  to  dispose  of  most  of  the  exceptions  relied  on  and  set 
out  in  the  formal  assignment  of  error. 

We  do  not  think  that  the  privilege  of  throwing  stones 
through  the  air  two  hundred  or  more  yards  and  beyond  the 
right-of-way,  so  as  to  endanger  the  lives  of  the  owners  of 
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adjacent  land  and  of  the  members  of  their  families,  when 
engaged  in  their  domestic  duties  in  and  around  their  dwell- 
ing-honse,  passes  with  the  right-of-way  as  a  necessary  inci- 
dent to  the  easement.     "  In  determining  what  is  the  duty, 
the  failure  in  which  constitutes  negligence,  regard  is  to  be 
had  to  the  growth  of  science  and  the  improvements  in  the 
arts  which  take  place  from  generation  to  generation,  and 
many  acta  or  omissions  are  now   evidence  of  carelessness 
which  a  few  years   ago  would  not  have  been  culpable  at 
all,  as  many  acts  are  now  consistent  with  great  care  and 
skill  which  in  a  few  years  will  be  considered  the  height  of 
imprudence."     1  Shearman  &  R.,  sec.    12.     The  Supreme 
Court  of  Michigan   held,  where  one  was  passing  along  a 
public  road  and  was  injured  by  a  blast  in  a  mine  on  land 
adjacent  to  the  road,  it  was  negligence  in  the  owner  not  to 
cover  the  mine  so  as  to  protect  travelers  from  missiles  thrown 
up  by  the  explosive  material.     Beaiichamp  v.  Mining  Co.,  50 
Mich.,  163.     The  defendants  introduced  as  a  witness   an 
acknowledged  expert  (one  Gleves),  who  was  a  civil  engineer. 
He  testified  that  on  ordinary  railroad  work  in  the  country, 
and  remote  from  dwelling-?,  it  was  not  customary  to  cover 
blasts,  but  when  blasting  was  done  near  a  city  or  a  dwelling- 
house,  that  a  covering  could  be  made  of  green  hides  or  tim- 
ber 80  as  to  break  the  force  of  the  projectiles  or  prevent  their 
going  so  far  as  to  subject  persons  passing  along  the  streets  or 
in  their  own  yards  or  houses  to  danger.     There  was  evidence 
tending  to  show  that  stones  had  been  thrown  into  the  intes- 
tate's yard  by  previous  blasts  at  the  same  place,  and  that  the 
plaintiff,  his  wife,  having  received  warning,  had  been  com- 
pelled to  gather  her  children  to  the  house  to  get  them  out  of 
danger.    If  the  defendant  or  his  employees  did  not  know  that 
the  missiles  had  been  thrown  to  such  a  distance,  they  ought, 
in  the  exercise  of  ordinary  care,  to   have  known  it  if  they 
were  subjecting  the  intestate  and  his  family  to  danger,  and 
to  have  taken  proper  precaution  to  guard  against  it.  Indeed, 
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their  own  testimony  tended  to  show  such  knowledge,  since 
some  of  defendant's  witnesses  testified  to  having  given,  or 
heard  warning  given  by  others,  to  intestate's  family,  by  call- 
ing out  "  Fire."  At  any  rate,  persons  using  such  an  inflam- 
mable and  powerful  instrumentality  are  charged  with  knowl- 
edge of  any  fact  in  reference  to  its  actual  effect,  that  they 
could  by  reasonable  diligence  have  ascertained.  Knowing, 
then,  that  previous  blasts  had  endangered  the  persons  of 
intestate,  his  wife  and  children,  if  the  explosion  occurred  iu 
a  shaft  or  in  a  deep  cut,  so  situated  that  covering  could  be 
easily  constructed  out  of  timbers  or  hides,  so  «s  to  protect 
intestate  against  the  danger,  it  was  the  duty  of  the  defend- 
ant to  have  provided  such  structure.  If  it  was  not  practica- 
ble at  any  cost,  reasonably  commensurate  with  the  nature 
of  the  work,  to  prevent  the  projectiles  from  being  thrown 
into  intestate's  yard,  then  it  was  incumbent  on  defendant  to 
see  that  intestate  and  his  family  had  actual  and  timely  notice 
of  impending  danger  before  igniting  the  fuse.  The  Supreme 
Court  of  Massachusetts  held  that  where  a  contractor  (like 
Moorman  &  Co.  in  this  case)  caused  stones  to  be  thrown,  by 
blasting,  upon  a  building  in  process  of  construction,  he  was 
liable  to  respond  in  damages  not  only  for  the  injury  done 
to  the  building  by  the  falling  stones,  but  for  lo^s  of  time  of 
the  workman  in  putting  it  up,  when,  in  consequence  of 
actual  notice,  they  went  into  a  place  of  safely  till  the  danger 
was  over.     HunUr  v.  Farmer,  supra. 

We  concur  with  the  Judge  below  in  the  opinion  that  if 
the  defendant  contractor,  or  his  agent  in  charge  of  the  work, 
knew,  or  could  by  reasonable  diligence  have  known,  that 
the  stones  thrown  out  by  his-  blasts  had  been  falling  on  or 
around  the  dwelling  of  intestate,  so  as  to  imperil  the  safety 
of  the  family  engaged  in  their  ordinary  household  work,  it 
was  his  duty  to  have*  protected  them  b\'  constructing  a  cov- 
ering, if  his  work  was  in  such  a  depression,  that  he  could 
erect  barriers  at  reasonable  cost,  and  thereby  obviate  the 
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danger.  But  if  the  costs  of  such  coverings  would  have  been 
so  great  as  to  consume  all  or  more  than  all  of  the  profit  he 
would  otherwise  have  derived  from  performing  his  work 
under  the  contract,  we  think  that  in  any  event  he  could  not 
escape  the  duty  devolving  upon  him  so  soon  as  he  had 
knowledge,  or  ought  to  have  known  of  the  danger,  of  giving 
actual  warning  to  those  who  were  in  peril.  When  it  was 
shown  that  the  family  of  the  intestate  were  exposed  to  such 
danger  from  the  blast,  and  that  defendants,  in  the  exercise  of 
reasonable  diligence,  ought  to  have  known  that  fact,  it  was 
incumbent  on  them,  if  they  would  relieve  themselves  from 
responsibility,  to  show  that  they  had  provided  the  covering, 
or  given  the  warning,  or  that  the  negligent  conduct  of  plain- 
tiff's intestate  was  the  proximate  cause  of  ihe  injury. 

As  the  Judge  below  left  the  liability  of  the  defendant 
dependent  upon  actual  knowledge  of  the  danger,  before  the 
duty  of  constructing  a  covering  or  giving  warning  would 
arise,  the  defendant  has  no  reason  to  complain  of  the  legal 
propositions  lail  down  by  him.  Nor  can  he  assign  as  error 
the  fact  that  the  Judge  embodied  in  his  charge,  as  an 
abstract  proposition,  what  is  known  as  the  "rule  of  the  pru- 
dent man,"  in  response  to  and  in  compliance  with  a  request 
contained  in  both  clauses,  three  and  nine,  of  his  prayer  for 
instructions,  especially  when,  in  specific  instructions  given 
afterwards,  he  correctly  applied  the  law  of  negligence  and 
contributory  negligence  to  the  facts  of  this  case  as  a' guide  to 
the  jury  in  their  deliberations.  If  the  plaintiff's  intestate 
had  remained  in  his  yard,  or  at  his  well,  when  he  was 
engaged  in  his  ordinary  work,  instead  of  ^oing  behind  the 
comer  of  the  house,  the  negligence  of  the  defendant,  which, 
under  instruction  of  the  Court,  was  to  be  considered  as  a 
cause  of  injury  only  on  condition  of  his  failure  to  erect  a 
covering,  if  practicable,  or,  at  all  events,  to  give  warning  of 
the  danger,  would  have  been  the  proximate  cause  of  the 
injury.    The  jury  were  instructed  in  effect  that  they  should 
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respond  N>  to  the  issue  involving  defendant's  negligence 
unless  they  found  he  had  failed  in  his  duty  as  to  erecting  a 
covering  or  giving  warning,  and  if  they  so  responded  to  that 
issue,  it  would  be  unnecessary  to  consider  the  other  issues. 
So  that  they  could  not  reach  ihe  second  issue  till  they  had 
found  that  "plaintiff's  intestate  was  killed  by  the  wrongful 
aci  or  negligence  of  Moorman  &  Co.,  evinced  in  the  omission, 
when  it  was  practicable  to  do  so  at  reasonable  cost,  to  erect  a 
coveiingor  to  give  timely  notice."    There  was  conflicting 
evidence  as  to  the  giving  of  actual  warning,  as  the  intestate's 
wife  testified  that  "nobody  hallooed  at  all,"  wliile  two  of  the 
defendant's  witnesse.^s  testified  as  to  notice.     Contradictory 
statements,  if  made  by  her,  went  to  the  jury  as  bearing  upon 
her  credibility,  of  which  they  were  the  sole  judges.     After 
finding  that  the  defendant  was  in  fault  in  not  giving  timely 
notice,  or  failing  to  construct  a  covering,  the  intestate  would 
not  be  culpable  if  ho  remained  in  the  open  yard  without 
warning.    So  we  fail  to  see  how,  after  passing  upon  the  first 
issue,  it  was  material  to  consider  whether  the  intestate  took 
refuge  behind   the  house  or   not.     But  the  jury  evidently 
reached  the  conclusion  that  he  did,  and  that  it  was  a  safe 
place.     We  do  not  think  that  intestate  was  bound  to  find  an 
abs  ilutely  safe  place.     He,  at  most,  was  expected,  in  the 
hurry  of  the  moment,  and  when  in  peril,  brought  about  by 
defendant's  negligence,  to  have  made  an  effort  to  protect 
himself,  and,  like  a  passenger  who  errs  in  judgment  in  seek- 
ing safety  in  case  of  derailment  of  a  train,  he  was  not  cul- 
pable if  he  made  a  mistake.     2  Wood  Ry.  Law,  1141,  1146, 
notes.     If  the  Judge  left  questions  to  the  jury  that  were  not 
properly  within  their  province,  the  defendant  can  assign  it 
as  error  only  on  condition  that  he  shows  that  he  was  thereby 
injured,  and  that  he  cannot  do  in  this  case 

The  rule  for  determining  the  amount  of  damages  in  which 
he  mentions  the  net  earnings,  with  health,  habits,  &c.,  as 
factors  in  making  the  estimate,  was  not  erroneous,  as  far  as 


SEPTEMBER  TERM,  1892.  159 


Pbrry  v.  Bragg. 

it  went,  and  there  was  no  such  failure  to  comply  with  the 
requ^ts  as  to  furnish  ground  for  complaint. 

It  was  not  error  to  give  a  summary  of  the  contentions  on 
both  sides,  nor  was  it  error  to  mention  the  fact  of  killing  as 
tbepoiDt  of  departure  in  enumerating  plaintiff's  contention, 
and  in  giving  a  summary  of  the  testimony  relied  on  by  him. 
Sate  V.  Boyle,  104  N.  C,  800. 

Upon  a  view  of  all  the  exceptions  relied  on,  we  think  that 

there  was  no   error  of  which   the  defendant  could  justly 

complain. 

No  Error. 


PERRY  &  PATTERSON  v.  DUNCAN  BRAGG. 

Deed — Probate — Registration — Lien ,  Agricultural. 

1.  Where  the  proof  of  the  execution  of  a  deed,  or  other  instrument 

requiring  registration,  has  been  duly  made  within  the  State,  it  is 
not  necessary  that  the  fact  of  probate  should  be  registered,  unless 
there  is  some  special  direction  in  the  statute  to  that  effect.  (The 
Court,  howeTer,  does  not  commend  the  practice  of  omitting  the 
registration  of  the  certificate  of  probate.) 

2.  The  execution  of  a  deed  was  proved  before  a  Justice  of  the  Peace  in 

the  couDty  of  Franklin,  and  the  Clerk  of  the  Superior  Court  of 
that  county  certified  the  official  character  of  the  Justice  of  the 
Peace  under  his  official  seal;  the  deed  was  thereupon  registered  in 
Granville  County  upon  the  fiat  of  the  Clerk  of  the  Superior  Court 
of  that  county,  but  the  official  seal  of  the  Clerk  of  Franklin  Supe- 
rior Court  was  not  registered:  Held,  that  the  registration  was 
valid. 

3.  An  agricultural  lien  contained  the  stipulation  that,  if  the  debt  secured 

was  not  paid  from  the  proceeds  of  the  crop,  or  otherwise,  by  the 
15th  diy  of  October  following,  the  mortgagee  might  take  posses- 
sion and  sell;  the  debt  was  not  paid,  nor  did  the  mortgagee  take 
po60€88ion,  bat  shortly  after  the  date  named  the  defendant  pur- 
chased: Held,  that  the  mortgagee  had  not  waived  his  lien,  and  the 
defendant  took  subject  to  it. 
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« 

Tin's  was  a  civil  action,  tried  on  a  statement  of  facts 
agreed  after  an  appeal  from  a  Justice  of  the  Peace  at  j^pril 
Term,  1892,  of  the  Superior  Court  of  Granville  County, 
Wliiiakery  J.,  {)residiiig. 

Tiie  case  agreed  was  as  follows: 

''  That  on  the  21st  day  of  February,  1888,  one  Ira  N.  Pur- 
kerson,  a  resident  of  the  county  of  Granville,  executed  and 
delivered  to  the  plaintiffs,  residents  of  the  county  of  Frank- 
lin, the  agricultural  lien  and  chattel  mortgage  hereto 
annexed  marked  *  Exhibit  A/  on  which  there  is  now  due 
the  sum  of  fifty  dollars  with  interest.  That  the  same  was 
probated  by  a  Justice  of  the  Peace  of  Franklin  County;  the 
probate  of  said  Justice  is  certified  by  the  Clerk  of  the  Supe- 
rior Court  of  Franklin  County,  with  his  official  seal  attached. 
The  instrument,  with  the  certificate,  including  the  certificate 
of  the  Clerk  of  Superior  Court  of  Granville  County,  was  duly 
registered  in  the  office  of  the  Register  of  Deeds  for  Granville, 
February  27, 1888,  in  Book  28,  page  77,  but  the  official  seal 
of  the  Clerk  of  Superior  Court  of  Franklin  was  not  recorded. 
The  said  instrument,  with  all  certificates,  is  made  part  of 
this  agreement. 

"That  sometime  in  November,  1888,  the  defendant  pur- 
chased from  the  said  Purker.-on  part  of  the  crops  conveyed 
by  said  instrument,  of  the  value  of  forty-seven  dollars.  It  is 
agreed  that,  if  upon  this  statement  of  facts  and  the  law 
arising  thereunder,  his  Honor  shall  be  of  opinion  that  the 
plaintitt's  are  entitled  to  recover,  judgment  shall  be  entered 
for  the  plaintiffs  for  forty -seven  dollars,  with  interest  from 
the  date  of  the  summons  in  this  action,  and  costs ;  otherwise 
judgment  shall  be  entered  for  defendant." 

The  certificates  attached  to  Exhibit  A  are  as  follows: 
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NORTH  CAROLINA— Franklin  County. 

The  execution  of  the  foregoing  instrument  was  this  day 
proven  before  me  by  the  oath  and  examination  of  M.  A. 
Alford,  the  subscribing  witness  thereto. 

Witness  my  hand  and  private  seal,  this  22d  day  of  Febru- 
ary, 1888.  F.  P.  Pierce,  J.  P.     [Seal.] 

NORTH  CAROLINA— Franklin  County. 

I,  A.  W.  Pearce,  C.  S.  C.,do  hereby  certify  that  F.  P.  Pierce 
is  an  acting  Justice  of  the  Peace  for  said  county,  and  that 
the  above  is  his  genuine  signature. 

Witness  my  hand  and  o£Scial  seal,  this  24th  day  of  Feb- 
ruary, 1888.  A.  W.  Pearce.    [Seal.] 

Clerk  Superior  Court 

NORTH  CAROLINA— Granville  County. 

I,  R.  W.  Lassiter,  C.  S.  C,  do  hereby  certify  that  the  fore- 
going instrument  has  been  duly  proven,  as  appears  from  the 
foregoing  seals  and  certificates.     Let  the  same,  with  said  cer- 
tificates, be  registered. 
Witness  my  hand  and  seal,  this  27th  day  of  March,  1888. 

R.  W.  Lassitir, 
Clerk  Superior  Court. 

Recorded  in  the  oflSce  of  the  Register  of  Deeds  of  Granville 
County,  N.  C,  Book  No.  28,  page  77,  &c. 

W.  H.  PURYEAR, 

Register  of  Deeds. 
February  27, 1888,  at  2  o'clock  p.  m. 

The  defendant  contended  that,  as   Ira  N.  Purkerson,  the 
maker  of  the  deed,  resided  in  Granville,  the  deed  should 
111—11 
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have  been  proved  or  acknowledged  in  that  county  under  the 
provisions  of  section  1246  of  The  Code,  and  not  in  the  county 
of  Franklin,  and  this  defect  of  probate  is  not  cured  by  the 
Act  of  1891,  chapter  12. 

This  contention  was  overruled  by  his  Honor,  and  defend- 
ant excepted. 

The  defendant  contended  that  as  the  official  seal  of  the 
Clerk  of  the  Superior  Court  of  Franklin  County  attached  to 
his  certificate  to  the  deed  was  not  registered  witii  the  deed 
in  Granville  County,  the  registration  was  so  defective  as  not 
to  be  lawful  notice  to  the  defendant  as  a  purchaser  of  prop- 
erty conveyed  in  said  deed. 

This  contention  wasoverruled  by  his  Honor,  and  defendant 
excepted. 

The  defendant  contended  that  the  clause  of  said  deed 
which  reads  as  follows,  to-wit,  "  And  if,  by  the  15th  day  of 
October,  1888,  the  aforesaid  indebtedness  has  not  been  dis- 
charged by  the  proceeds  of  the  sale  of  said  crops,  or  other- 
wise, then  the  party  of  the  second  part  is  authorized  to  take 
possession  of  said  property  and  sell  the  sanae,"  <&c.,  should 
be  construed  as  conferring  upon  the  maker  of  said  deed  the 
power  to  sell  said  crops  for  the  payment  of  the  debt  thereby 
secured  at  any  time  before  the  party  of  the  second  part  should 
take  possession  of  the  same. 

This  contention  was  overruled  by  his  Honor,  and  de- 
fendant excepted. 

The  defendant  contended  that,  as  to  the  crops  mentioned 
in  said  deed,  the  deed  operated  only  as  an  agricultural  lien 
to  secure  the  sum  of  twenty  dollars,  thereafter  to  be  supplied 
to  Purkerson  by  the  plaintiffs,  and  that,  as  defendant  pur- 
chased a  part  of  said  crops  only,  he  should  not  be  held  lia- 
ble in  any  event  for  more  than  said  sum  of  twenty  dollars 
and  interest  thereon. 

This  contention  was  overruled  by  his  Honor,  and  de- 
fendant excepted. 


SEPTEMBER  TERM,  1892.  163 


Perry  v.  Bragg. 


\ 


Judgment  for  plaintiffs.  Defendant  appeals  to  the  Supreme 
Court. 

Mr,  K  Y.  OuUey  (by  brief),  for  plaintiffs. 
Mr,  J,  W.  Hays  (by  brief),  for  defendant. 

Avery,  J. — after  stating  the  case:  The  plaintiffs  offered  in 
evidence  a  chattel  mortgage,  executed  to  them  by  one  Ira  N. 
Purkerson,  which  had  been  proven  before  the  Clerk  of  the 
Superior  Court  of  Franklin  County,  and  to  which  his  cer- 
tificate, attested  by  seal,  had  been  affixed  in  proper  form. 
The  defendant  excepted  to  the  ruling  of  the  Court  that  the 
mortgage  was  competent,  on  the  ground  that  in  the  registry 
of  it  in  Granville  County  the  seal  of  tlie  Clerk  was  not 
recorded. 

In  Freeman  v^  Hatley,  3  Jones,  115,  the  Court,  after  dis- 
Ungaishing  the  cases  where  an  .examination  is  taken  out  of 
the  State,  and  where  there  is  a  special  requirement  in  the 
statute  as  to  the  record  of  such  probate,  say  that  the  statute 
then  in  force  (Rev.  Code,  chapter  37,  §  1)  did  "not  require 
the  fact  of  probate  to  be  registered."  Judge  Pearson,  for 
the  Court,  pointed  out  the  practice  where  the  deed  was 
proven  in  the  County  Court,  in  the  following  language: 
"The  regular  course  is,  when  a  deed  is  proven  or  acknowl- 
edged in  the  County  Court,  to  make  an  entry  of  the  fact  in 
the  minutes,  and  for  the  Clerk,  by  way  of  identifying  the 
deed,  to  endorse  on  it  *  proved  and  ordered  to  be  registered '; 
bill  there  is  no  statute  which  requires  the  register  to  put  the  en- 
dortement  on  his  books,  and  if  the  original  be  lost,  we  suppose 
the  most  plenary  proof  would  be  a  certified  copy  from  the 
register,  and  also  a  certificate  of  the  Clerk  of  the  County 
Court  that  the  deed  had  been  proved  and  ordered  to  be  reg- 
istered." 

The  Court  say  further,  in  substance,  that  where  the  cer- 
tificate and  fiat  were  made  by  a  Judge  of  the  Supreme 
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Court,  not  the  Superior  Court,  there  is  no  secondary  evidence 
of  it  if  lost,  but  in  that  event  the  maxim  omnia  presumunter 
rite  acta  comes  to  the  aid  of  the  Clerk's  endorsement.  The 
Code,  §  1245,  is,  in  so  far  as  it  bears  upon  our  case,  in  the 
same  language  as  chapter  37,  section  1,  Rev.  Code,  construed 
by  the  Court  in  Freeman  v.  HatUyy  while  another  statute  {The 
Code,  112  [3]  )  requires  the  Clerks  of  the  Superior  Courts  to 
record  in  their  general  order  books  copies  of  all  fiats  made 
by  them.  This  construction  of  the  statutes  finds  support  in 
other  adjudications  of  this  Court.  Love  v.  Harbin^  87  N.  C, 
249;  Johnson  v.  Pendergrass,  4  Jones,  480.  We  do  not  com- 
mend the  practice  of  omitting  the  certificate  and  fiat  when  the 
deed  is  recorded  by  the  Register  of  Deeds,  because  a  full 
record  will  prove  convenient  and  useful  in  case  the  original 
should  be  lost;  but  it  would  often  prove  hard  measure  if  the 
statutory  requirement  were  made  more  stringent,  or  the 
interpretation  of  the  law  now  in  force  were  less  liberal.  If 
it  is  not  essential  that  the  Clerk's  certificate  should  be 
entered  of  record  at  all,  it  is  certainly  not  material  that  a 
seal  should  have  been  omitted  in  the  attempt  on  the  part  of 
the  register  to  record  it  with  the  deed. 

The  case  of  WiLliama  v.  Griffin,  4  Jones,  31,  cited  by  the 
defendant,  was  one  where  a  deed  which  had  been  registered, 
but  had  no  endorsement  of  a  probate  on  it,  not  even  that 
declared  sufficient  in  Freeman  v.  Hatley,  supra  ("  proved  and 
ordered  to  be  registered"),  was  held  not  competent  as  evi- 
dence, because  it  did  not  appear  to  have  been  proven.  In 
Todd  V.  Outlaw,  79  N.  C,  235,  it  appeared  that  an  attempt 
had  been  made  to  prove  a  deed  before  a  Justice  of  the  Peace 
of  Ulster  County,  New  York,  whose  official  character  was 
sustained  by  a  certificate  of  a  Clerk  of  a  court  of  record  of 
the  same  county.  The  Judge  of  Probate  of  Bertie  County 
had  added  his  fiat  to  this  proof,  and  the  mortgage  deed  bad 
been  registered.  The  case  of  DeCourcy  v.  Barr,  Busbee's  Eq., 
181,  is  one  of  those  distinguished  by  Pearson,  J.,  in  Freeman 
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V.  HaUey,  mpra,  because  the  deed  was  proven  by  a  commis- 
sioDer  outside  of  the  State. 

The  mortgage  provided  that "  if  by  the  15th  day  of  October, 
1888,  the  aforesaid  indebtedness  has  not  been  discharged  by 
the  proceeds  of  tlie  sale  of  said  crops,  or  otherwise,  then  the 
party  of  the  second  part  is  authorized  to  take  possession  of 
said  property  and  sell  the  same,  or  so  much  thereof  as  will 
satisfy  the  amount  then  due  and  all  costs  and  expenses  in 
any  way  incurred  by  said  seizure  and  sale.  But  if  said 
indebtedness  shall  be  paid  off  and  discharged  by  the  15th 
day  of  October,  1888,  then  this  conveyance  to  be  null  and 
void." 

The  plaintiffs  advanced  to  Purkerson  the  sum  of  thirty 
dollars  at  the  time  of  the  execution  of  the  deed,  and  subse- 
quently, from  time  to  time,  twenty  dollars  in  addition,  which 
sum  it  is  admitted  is  now  due  under  the  contract  entered 
into  by  him  by  virtue  of  the  mortgage.  But  the  defendant 
contends  that  in  fixing  October  15  as  the  earliest  time  at 
which  a  seizure  could  be  made,  the  parties  evinced  a  purpose 
that  the  mortgagor  should  sell  the  crop  and  pay  out  the 
proceeds,  and  that  the  defendant  was  safe  in  assuming,  after 
the  failure  of  plaintiffs  to  seize  before  November,  1888,  that 
the  mortgagor  was  selling  to  him  under  the  privilege  given 
in  the  mortgage  for  the  purpose  of  applying  the  proceeds  to 
the  payment  of  the  debt. 

We  think  the  contention  of  defendant  is  utterly  untenable. 
We  know  no  principle  upon  which  a  mortgagee  can  be  fairly 
deemed  to  have  waived  and  surrendered  his  lien  upon  a 
crop  by  a  failure  to  enforce  it  by  seizure  for  thirty  days  after 
his  debt  becomes  due  and  his  lien  enforcible ;  nor  can  we 
concur  in  the  very  liberal  construction  of  the  terms  of  the 
contract,  which  would  have  left  the  mortgagor  at  liberty  to 
sell  all  crops  maturing  before  October  15,  1888,  and  appro- 
priate the  proceeds  of  sale  to  his  own  use.  In  the  absence 
of  any  agreement  as  to  the  time  for  enforcing  a  crop  lien  as 
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between  landlord  and  tenant,  it  is  proper  that  a  crop  should 
be  divided  as  soon  as  it  can  reasonably  be  done  after  any 
portion  of  it  is  gathered  without  awaiting  the  gathering  of 
he  whole  (Smith  v.  TindaH,  107  N.  C,  88),  though  the  land- 
lord can  bring  claim  and  delivery  before  the  time  fixed  for 
division,  unless  the  tenant  is  about  to  remove  or  dispose  of 
or  abandon  the  crop.  Jordan  v.  Bryan,  103  N.  C,  59.  By 
extending  indulgence  to  a  debtor  until  such  time  as  some 
portion  of  his  crop  would  in  the  ordinary  course  of  hus- 
bandry be  matured,  the  creditor  cannot  justly  be  held  by 
implication  to  release  his  lien  upon  the  crop  conveyed  to 

secure  him.     There  is 

No  Error. 


MARY  L.  HARGROVE  et  al  v.  JOHN  W.  ADCOCK. 

Pleading — Evidence — Contract  to  Convey  Land — Frauds,  Statute 
of — Registration — Vendor  and  Vendee, 

1.  Plaintiff  having  set  out  in  the  complaint  the  contract  sued  upon, 

the  defendant,  in  answer  thereto,  stated  that  he  did  sign  a  paper 
similar  to  that  stated  in  the  complaint,  hut  there  was  no  consid- 
eration :  Held,  that  this  was  not  sufficient  to  raise  an  issue  as  to 
the  execution  of  the  instrument,  but,  in  effect,  was  an  admission  of 
that  fact  and  dispensed  with  further  proof. 

2.  Contracts  to  convey  land,  as  between  the  parties  thereto,  may  be  read 

in  evidence  without  being  registered.    Chapter  147,  Laws  1885. 

8.  It  is  a  sufficient  compliance  with  the  statute  of  frauds  if  the  contract 
to  convey  lands  be  signed  by  one  who  is  proved  or  admitted  to 
have  been  authorized  to  execute  it  by  the  party  to  be  charged 
therewith,  although  the  agent  signs  his  own  name  instead  of  that 
of  his  principal;  and  the  authority  of  the  agent  may  be  shown 
aliunde  and  by  parol. 

4.  The  vendor  in  a  contract  to  sell  land  will  be  bound  by  it  if  he  has 
duly  executed  it,  although  the  vendee  has  not  signed  it ;  and  the 
contract  of  the  vendee  may  be  established  by  his  obligation  to  pay, 
though  it  contains  no  reference  to  the  contract  of  sale. 
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This  was  a  civil  action,  tried  before  WhitakeVy  /.,  at  April 
Term,  1892,  of  Granville  Superior  Court. 

Plaintiff  sued  on  the  written  contract  set  out  in  the 
opinion.  Defendant  alleges  that  said  contract  was  not  bind- 
ing on  hinoL,  as  it  had  not  been  registered. 

R.  W.  Lassiter,  one  of  the  plaintiffs,  then  testified  that 
he  sold  the  land  to  defendant ;  that  he  had  a  bond  to  make 
title  to  one-half  undivided  interest  from  R.  W.  Winston 
and  wife. 

A  paper-writing  was  then  shown  witness,  purporting  to  be 
the  contract  with  defendant,  and  plaintiff  proposed  to  prove 
its  execution  by  witness.  Defendant  objected.  Objection  sus- 
tained, his  Honor  holding  that  it  was  unnecessary  to  intro- 
duce the  writing,  as  it  was  adniitted  in  the  answer. 

Witness  then  testified  that  he  tendered  a  deed  to  the 
defendant  for  the  land  on  December  31, 1891,  signed  by  Mrs. 
Hargrove  and  R.  W.  Winston  and  wife.  Defendant  declined 
to  accept  the  deed  unless  witness  would  pay  him  $300,  claim- 
ing that  the  land  had  been  damaged  to  that  extent.  Witness 
declined  to  pay  $300,  but  offered  to  put  the  land  in  the  same 
condition  as  when  the  contract  was  made,  but  defendant 
still  refused  to  accept  the  deed  and  pay  for  the  land. 

At  the  time  of  issuing  summons,  witness  also  placed  a 
deed  to  the  land  in  the  hands  of  James  A.  Crews,  Sheriff, 
with  instructions  to  tender  the  same  to  defendant  before 
serving  the  summons.  This  last  deed  was  signed  by  plain- 
tiff and  Mrs.  Hargrove,  Judge  Winston  and  wife  having 
executed  to  plaintiff  a  deed  for  his  one  undivided  interest 
in  said  land.     Defendant  declined  to  accept  this  deed. 

J.  A.  Crews,  a  witness  for  plaintiff,  then  testified:  *'I  am 
Sheriff  of  Granville  County,  and  served  the  summons  on 
defendant.  At  the  time  he  handed  me  the  summons  plain- 
tiff Lassiter  handed  me  a  deed  to  tender  to  defendant,  which 
I  did  after  I  served  the  summons,  and  defendant  declined  to 
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accept  it  and  pay  the  purchase-price  for  the  land,  saying 
plaintiffs  had  not  complied  with  their  contract." 

Plaintiffs  rested  their  case,  and  defendant,  J.  W.  Adcock, 
testified  in  his  own  behalf  that  the  only  deed  ever  tendered 
to  him  was  that  by  James  A.  Crews,  Sheriff,  since  making 
the  agreement  to  purchase  referred  to  in  the  pleadings.  One 
cabin  on  the  land  was  torn  down  and  burned,  and  another, 
uncompleted,  had  been  removed,  and  one  hundred  and  fifty 
panels  of  fence  had  been  destroyed.  The  cabins  were  worth 
1250  and  the  rails  $30.  Lassiter  offered  to  give  $25  damageSf 
and  he  (Adcock)  told  him  he  would  accept  $300.  This  was 
January  2,  1892. 

ISSUES. 

1.  Did  defendant  contract  to  buy  the  land,  as  alleged  in 
the  complaint? 

Answer — Yes. 

2.  Did  plaintiff  tender  to  defendant  a  good  and  sufficient 
deed  for  the  land  ? 

Answer— Yes. 

3.  Has  defendant  complied  with  said  contract? 
Answer — No. 

4.  What  damage,  if  any,  have  plaintiffs  sustained? 
Answer — Twenty-three  hundred   and  fifty   dollars,    with 

six  per  cent,  interest  thereon  from  the  first  day  of  January, 
1892,  until  paid. 

5.  What  damage,  if  any,  has  defendant  sustained? 
Answer — $50. 

Defendant  appealed. 

Mr.  J.  W.  Graham,  for  plaintiffs. 
Mr.  J,  T.  Strayhorn,  for  defendant 

Avery,  J.:  The  plaintiffs  set  forth  as  the  basis  of  their 
action  the  following  contract,  viz. :  "  I  this  day  agree  to  buy 
the  Houghtaling  place  from  R.  W.  Lassiter,  agent  of  Mrs 
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Mary  L.  Hargrove,  for  twenty-three  hundred  and  fifty  dol- 
lars (contract  agreed  upon),  and  I  am  to  have  possession  the 
1st  day  of  January,  1892,  and  I  obligate  myself  to  carry  out 
the  contract  on  my  part,  and  R.  W.  Lassiter  also  does  upon 
the  part  of  Hargrove,  this  14th  of  November,  1891."  (Signed 
by  J.  VV.  Adcock  and  R.  W.  Lassiter.) 

The  plaintiffs  allege  that  defendant  executed  it,  and  in  his 
answer  the  latter  says  "that  he  did  sign  a  paper-writing 
similar  to  that  stated  in  the  complaint,  and  that  there  was 
no  consideration,  implied  or  expressed,  therein  binding  upon 
defendant."    The   defendant  now   contends  that,   by    this 
evasive  answer,  he  has  put  in  issue  the  fact  of  the  execution 
of  the  paper  by  him.    We  think  not.    Plaintiffs  would  derive 
little  benefit  from  the  privilege  of  filing  sworn  complaints  if 
an  issue  of  fact  could  be  raised  by  an  equivocal  answer,  or 
anything  short  of  a  direct  denial.     The  defendant  simply 
avers  in  effect  that  he  did  not  execute  a  paper  in  the  form  of 
that  set  forth,  but  that  he  did  sign  one  similar  to  it.    Having 
admitted  that  he  executed  it  by  the  failure  to  deny  the  alle- 
gations, it  remains  to  determine  Iijow  such  admission  affects 
the  competency  of  the  original  paper  as  evidence  of  the  con- 
tract where  it  has  never  been  proven  or  registered.     There  is 
no  direct  denial  that  the  paper  which  defendant  admits  was 
executed  by  him  was  in  the  identical  language  set  forth,  but 
the  defence  seems  to  have  rested,  so  far  as  appears  from  the 
answer,  upon  the  want  of  consideration, expressed  or  implied. 
If  the  contract  was  admissible  in  evidence,  the  considera- 
tion, if  there  was  one,  might  have  been  shown  for  the  pur- 
pose of  enforcing  the  agreement  by  extrinsic  proof,  though 
no  consideration  was  mentioned,  and  there  was  nothing  in 
its  terms  from  which  it  could  be  inferred  that  a  consideration 
had  passed.     Mizell  v.  Burnett,  4  Jones,  249;  Linker  v.  Long, 
64  N.  C ,  296;  Tundall  v.  Cobb,  109  N.  C,  327;  Beattie  v.  Rail- 
road,  108  N.  C,  429;  Neaves  v.  Mining  Co.,  90  N.  C,  412. 
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The  provision  of  the  statute  {The  Codcy  §  1245)  which  was 
construed  in  White  v.  Holley,  91  N.  C,  67,  was  that  no  con- 
veyance of  land  nor  contract  to  convey,  Ac,  shall  be  good 
and  available  in  law,  unless  the   same  shall  be  acknowl- 
edgt  d  by  the  grantor,  or  proved,  &c.,  and  registered.     At  the 
next  session  of  the  General  Assembly  the  law  was  so  amended 
as  to  provide  that  "no  conveyance  of  land  or  contract  to 
convey,  <fec.,  shall  be  valid  to  pass  any  property,  as  againM 
crediiois  or  purchoMrs  for  a  valuable  consideration  from  the 
the  donor,  bargainor  or  lessor,  but  from  the  registration 
thereof  in  the  county  where  the  land  lies."     The  manifest 
purpose  of  the  Legislature  in  amending  the  statute  was  to 
protect  purchasers  for  value  and  creditors,  and  leave  the 
parties  to  contracts  for  the  sale  of  lauds  inter  se  to  litigate 
their  rights  under  the  rules  of  evidence  in  force  before  the 
enactment  of  section  1245.    Section  1264  would  not  have 
affected  the  admissibility  of  such  an  instrument  as  that  under 
consideration,  and  only  "conveyances for  land  "  were  within 
the  requirements  of  section  1,  chapter  37,  Rev.  Code.    White 
V.  Holley,  supra;  Edwards  v.  Thompson ^  71  N.  C,  177;  Mauney 
v.   Crowell,  84  N.  C,  314.     The  terms  of  the  act  of  1885 
evinced  as  clearly  a  legislative  intent  to  dispense  with  the 
requirement  that  contracts  for  the  sale  of  land  should  be 
registered  as  a  prerequisite  to  their  being  read  in  evidence, 
as  did  the  amendment  of  the  older  statute  (Rev.  Code,  chap- 
ter 37,  §  1),  by  inserting  "  nor  contract  to  convey,"  <fec.,  mani- 
fest a  purpose  to  make  registration  necessary  to  their  enforce- 
ment in  the  courts,  even  as  between  the  parties.* 

There  being  no  defect  apparent  upon  the  face  of  the 
agreement  that  would  invalidate  it,  and  no  denial  of  the 
allegation  that  it  was  executed  by  the  parties  whose  names 
are  signed  to  it,  it  was  manifestly  unnecessary  to  offer  to 
prove  its  execution,!even  by  the  common  law  method.  Avent 
V.  Arrington,  105  N.  C,  377. 
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It  was  in  evideDce  as  an  admission  in  the  answer  that  the 
contract  in  ipsissimia  verbis  was  executed  by  Ad  cock,  and  by 
R.  W.  Lassiter  as  agent  of  Mrs.  Hargrove.     The  requirement 
of  the  statute  of  frauds  is  that  the  contract,  or  some  memo- 
randum or  note  thereof,  should  be  signed  by  "the  party  to 
be  charged  therewith,  or  by  some  other  person  by  him  thereto 
lawfully  authorized."    The  Code,  §  1554.    If  there  be  a  written 
memorial  of  so   much   of  the  contract    as  is  binding  on 
the  party  to  be  charged   therewith,  so  expressed  that  its 
terms  can  be  understood,  and  it  be  signed  by  one  who  is 
proved  or  admitted  by  the  principal  to  have  been  authorized 
as  agent  to  act  for  him,  it  is  a  sufficient  compliance  with  the 
statute  if  the  agent  sign  his  own  name  instead  of  that  of  his 
principal  by  him.     Washburn  v.  Wasfiburny  4  Iredell  Eq.,  306 ; 
Phillips  V.  Hooker,  Phil.  Eq.,  193;  Oliver  v.  Dix,  1  Dev.  &  Bat. 
Equity,  158.     The  authority  of  the  agent,  like  the  considera- 
tion, may  be  shown  aliunde  and  by  parol,  while  the  contract  of 
the  purchaser  to  pay  may  be  embodied  in  a  note  which  con- 
tains no  reference  whatever  to  the  contract  of  sale,  and  the 
agreement  to  sell  is  none  the  less  binding  on  the  party  to  be 
chaiged,  when  there  is  a  failure  on  the  part  of  the  purchaser 
to  bind  iiimself  by  any  writing  to  perform  the  stipulations 
on  his  part.     Neaves  v.  Mining  Co,,  supra ;  Mizell  v.  BumeUy 
supra. 

In  the  exercise  of  a  regulated  judicial  discretion,  the  Court 
unquestionably  could  adjudge,  upon  the  coming  in  of  the 
verdict,  that  the  plaintiff  recover  the  sum  of  $2,300,  which 
was  the  contract  price,  less  $50,  the  amount  found  as  damage 
for  waste  in  the  destruction  of  buildings  after  the  contract 
was  entered  into,  and  before  the  time  appointed  for  the 
defendant  to  take  possession,  and  that,  unless  the  defendant 
should  perform  his  contract  by  the  payment  of  said  sura  before 
a  day  certain,  the  land  should  be  sold  by  commissioners,  <&c. 

For  the  reasons  given,  we  are  of  opinion  that  there  is 

No  Error. 
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J.  N.  AMIS  et  al.  v.  L.  J.  STEPHENS  et  al. 

Tenant  in  Common — Color  of  Tide — Possession,  Adverse — Sale, 

Judicial  and  Execution. 

The  vendee  of  a  tenant  in  common,  or  the  purchaser  at  execution  sale  of 
land  belonging  to  a  tenant  in  common,  takes  only  such  estate  or 
interest  as  such  tenant  had,  and  hence  twenty  years  adverse  po6- 
session  will  be  necessary  to  bar  the  co-tenants;  but  where  a  par- 
chaser  claims  under  a  judicial  sale,  based  upon  a  decree  which 
purports  to  cover  the  whole  estate  in  the  tract,  and  a  deed  in  con- 
formity therewith,  it  constitutes  color  of  title  to  the  whole,  and 
seven  years  adverse  possession  will  bar  the  other  tenants. 

This  was  a  civil  acfion,  tried  before  WhUaker.  J.,  at  the 
Spring  Term,  1892,  of  Person  Superior  Court,  upon  the  fol- 
lowing agreed  facts: 

The  plaintiffs  are  the  children  of  E.  R.  Amis,  a  daughter 
of  John  Paylor.  E.  R.  Amis,  the  mother  of  plaintiffs,  died 
in  1882,  at  which  time  all  the  plaintiffs  were  twenty-one 
years  of  age  and  under  no  disability ;  in  1860,  under  certain 
proceedings,  John  Barnett,  Clerk  and  Master  of  the  Court  of 
Equity  in  Person  County,  executed  a  deed  sufficient  in  form 
to  convey  the  fee  in  the  locus  in  quo  to  B.  D.  Paylor ;  in  1862 
B.  D.  Paylor  executed  a  deed  sufficient  in  form  to  convey 
the  fee  to  John  F.  Wagstaff;  in  1869  John  F.  Wagstaff  exe- 
cuted a  deed  sufficient  in  form  to  convey  the  fee  to  241  acres 
to  Mrs.  Annie  Paylor  and  70  acres  to  B.  D.  Paylor;  in  1874 
Mrs.  Annie  Paylor  executed  a  deed  sufficient  in  form  to  con- 
vey 173  3-5  acres  of  said  tract  to  A.  J.  Hester  and  64  4-5 
acres  of  said  tract  to  T.  J.  Stephens,  the  defendants  in  this 
action ;  in  1885  said  B.  D.  Paylor  being  dead,  his  heirs  in  a 
special  proceeding  for  that  purpose,  the  said  70  acres  was 
sold  by  order  of  Court  by  J.  R.  Chambers,  Commissioner,  to 
defendants  and  conveyed  by  him  by  sufficient  deed  to  pass 
the   fee ;   since  said  conveyances  defendants  have  been  in 
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possession  of  said  lands  exclusively  and  solely,  claiming  the 
pDssession  and  the  title  in  fee-simple  as  their  mesne  convey- 
ancers since  1860  had  done.  Plaintiffs  are  now  and  always 
have  been  residents  of  the  State  of  Arkansas,  [and  made 
demand  for  the  first  time  of  defendants  in  1891,  the  money 
paid  under  the  sale  by  Barnett  was  paid  to  Byrd  D.  Paylor, 
trustee  of  E.  R.  Amis,  and  was  by  him  paid  to  J.  N.  Amis^ 
husband  of  E.  R.  Amis,  and  father  of  plaintiffs,  and  who  was 
never  their  trustee  or  guardian.  The  defendants  have  put 
in  pleas  sufficient  in  form  to  plead  the  twenty  years  statute, 
the  seven  years  statute,  the  ten  years  statute  and  the  three 
years  statute  of  limitations.  Plaintiffs  were  in  esse,  or  some 
of  them  were,  at  time  of  order  of  sale  in  1860. 

It  was  further  agreed  that  his  Honor  should  find  the  fur- 
ther facts  necessary  to  a  judgment  in  the  case  upon  the  docu- 
mentary evidence.  In  1869  Mrs.  E.  R.  Amis  bought  a  tract  of 
land  in  Arkansas,  the  consideration  therefor  being $650 ;  that 
said  Mrs.  E.  R.  Amis  had  no  property  or  effects  except  what 
she  had  derived  directly  or  indirectly  from  John  Paylor's 
estate — her  father — and  her  husband  was  insolvent;  from  said 
John  Paylor's  estate  there  was  belonging  to  her  in  1867  the 
sum  of  $761,  or  thereabout,  it  being  her  full  part  of  said 
estate,  and  all  this  sum  was  by  B.  D.  Paylor,  John  Paylor's 
executor,  paid  in  1867  to  John  Amis,  husband  of  said  E.  R. 
Amis;  Mrs.  Amis  never  sold  said  land  bought  by  her  in 
Arkansas,  and  at  her  death  in  18.-  it  descended  to  her  heirs, 
the  plaintiffs  herein,  who  then  became  its  owners. 

In  addition  to  the  above  facts,  by  agreement,  there  were 
introduced  in  evidence  before  the  court  of  equity  proceedings 
hereinbefore  referred  to,  in  the  case  of  Byrd  D.  Paylor,  exec- 
utor ex  parte,  the  will  of  John  Paylor  and  the  deed  for  the 
Arkansas  land  from  one  Alexander  to  Mrs.  E.  R.  Amis. 
And  thereupon  his  Honor  found  the  additional  facts  and 
gave  judgment  as  stated  in  record,  whereupon  the  defend- 
ants excepted  because  of  error  in  finding  that  plaintiffs  were 
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tenants  in  common  with  defendants,  that  plaintiffs  were  not 
barred  by  the  statute  of  limitations  and  because  of  refusal  to 
find  that  the  plaintiffs  in  this  action  received  purchase-money. 
The  defendants,  for  said  alleged  errors  moved  for  a  new  trial, 
which  was  refused,  and  appealed. 

Mr,  W.  W,  Kitchin  (by  brief),  for  plaintiffs. 
Mr.  V.  S.  Bryantf  for  defendants. 

Clark,  J.:  This  case  is'* on  all  fours"  with  McCdlohY. 
Daniel,  102  N.  C,  529,  which  is  decisive  of  it.  His  Honor's 
attention  was  doubtless  not  called  to  that  case.  This  is 
not  a  deed  made  by  one  tenant  in  common  purporting  to 
convey  the  whole,  nor  a  deed  of  a  Sheriff  under  an  execu- 
tion^ sale  against  one  tenant  in  common.  In  those  cases 
the  purchaser  takes  the  right — neither  more  nor  less — which 
the  tenant  in  common  had,  and  becomes  a  tenant  in  common 
in  his  stead.  Hence  twenty  years  adverse  possession  of  the 
whole  is  necessary  to  bar  the  other  tenants  in  common.  Ward 
v.  Farmer,  92  N.  C,  93. 

But  here  the  sale,  made  by  order  of  the  Court  in  1860, 
purporting  to  convey  the  whole,  and  the  decree  and  deed  of 
the  commissioner  to  same  effect,  is  like  the  deed  of  a  stranger. 
It  was  color  of  title,  and  the  defendants,  and  those  under 
whom  they  claim,  have  been  in  adverse  possession  ever 
since.  It  has  been  more  than  three  years  since  1882  (when  all 
the  plaintiffs  ceased  to  be  under  disability)  to  the  beginning 
of  this  action,  and  the  defendants  have  acquired  a  good  title. 
The  Code,  §§  141,  148;  Johnson  v.  Parkei%  79  N.  C,  475. 

Upon  the  facts  found,  judgment  must  be  entered  below 
in  favor  of  the  defendants.  Reversed. 
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JOHN  HOPKINS  et  aJ.  v.  ELIZA  BOWERS  et  al. 

Evidence — Marriage —  Trial — Demurrer — Judgment,  Condi- 

tionaL 

1.  Upon  the  trial  of  an  issue  involving  the  validity  of  a  marriage,  it  was 

not  error  to  admit  evidence  that  the  wife  was  reputed  to  be  of 
mixed  blood  within  the  prohibited  degrees,  or  to  permit  the  wit- 
ness to  state  his  opinion  on  that  point,  although  not  an  expert.  It 
was  also  competent  in  corroboration  of  other  evidence  tending  to 
prove  the  taint  of  blood,  to  show  that  the  wife  usually  associated 
with  colored  people. 

2.  If  a  party  demurs  to  the  evidence  introduced  by  his  adversary,  he 

admits  the  truth  of  it  with  such  inferences  as  may  be  reasonably 
drawn  therefrom. 

Z,  An  alleged  widow  who.  is  a  party  to  an  action  by  the  heirs  at  law 
of  the  husband  is  not  competent  to  prove  the  fact  of  the  marriage, 
or  that  she  lived  with  him  as  man  and  wife,  when  the  mjirriage  is 
in  issue. 

4.  When  the  Judge  signed  a  judgment,  but  directed  the  Clerk  to  strike 
it  out  if  a  bond  was  filed  within  five  days:  Held^  the  condition 
was  invalid,  and  the  judgment  was  regular  and  would  be  enforcod. 

Civil  action,  tried  at  August  Term,  1892,  of  Orange 
Superior  Court,  Connorj  J.,  presiding. 

The  action  was  brought  to  recover  a  tract  of  land.  Both 
parties  claimed  under  Nash  Booth,  the  plaintiffs  as  the  heirs 
at  law  of  their  mother,  a  sister  of  Booth,  and  the  defendants 
as  his  children  and  heirs  at  law.  The  case  turned  upon  the 
validity  of  the  marriage  of  Nash  Booth  with  Anne  Booth, 
the  mother  of  the  defendants,  who  was  alleged  to  have  been 
of  mixed  blood  within  the  prohibited  degree,  Booth  being  a 
white  man.  Much  testimony  was  offered  by  both  parties  on 
this  point.  The  defendant  introduced  a  certified  copy  of  the 
records  of  Wake  County,  showing  a  license  for  the  marriage, 
and  the  certificate  thereof  of  the  solemnization  of  the  mar- 
riage rite  by  a  gerson  duly  qualified,  and  proposed  to  show 
by  the  testimony  of  the  alleged  wife  that  the  ceremony  was 
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in  fact  performed,  and  that  she  lived  with  her  reputed  bus 
band  as  his  wife.  This  testimony  of  the  wife  was,  upon 
objection,  excluded  and  defendants  excepted. 

The  plaintiffs,  against  the  objection  of  defendants,  were 
allowed  to  introduce  evidence  of  persons  who  swore  that 
they  knew  Anne;  that,  in  their  opinion,  she  was  mixed 
blood ;  that  she  was  so  reputed  to  be,  and  that  she  usually 
associated  with  colored  people. 

After  verdict  ihe  defendant  moved  the  Court  to  set  it  aside 
for  that  it  was  against  the  weight  of  the  evidence.  After 
much  consideration,  and  just  as  the  Court  was  about  to 
adjourn  on  Saturday,  the  defendants'  counsel,  in  reply  to  an 
inquiry,  stated  to  the  Court,  that  the  defendants  were  defend- 
ing without  having  filed  any  bond,  having  complied  with 
the  law  in  that  respect,  but  if  the  Court  would  grant  them 
a  new  trial,  they  would  file  a  bond  with  security  for  all  of 
the  cost  that  might  accrue  from  that  time,  and  for  such  rents 
as  might  be  found  due  upon  a  final  hearing.  The  Court 
stated  that  while  it  was  not  prepared  to  say  that  the  verdict 
was  against  the  weight  of  the  evidence,  yet  the  cause  was  a 
great  hardship  against  the  defendants,  and  the  counsel 
expressed  so  much  confidence  in  his  ability  to  show  that  the 
defendants  were  entitled  to  a  verdict,  and  as  no  great  harm 
could  come  from  giving  them  another  chance,  and  feeling 
that  possibly  injustice  had  been  done  the  infant  defendants, 
consented  to  set  the  verdict  aside,  upon  condition  that  the 
bond  was  filed  within  five  days.  The  plaintiffs'  counsel 
were  present  during  the  discussion  of  the  matter,  and 
objecting  to  any  interference  with  the  verdict.  The  Judge 
signed  the  judgment  and  handed  it  to  the  Clerk,  directing 
that  it  be  held  by  him  and  not  filed  for  five  days,  and  if  the 
bond  was  filed  as  above  set  forth,  the  Clerk  should  enter 
the  order  setting  aside  the  verdict,  otherwise  the  judgment 
would  be  filed.  To  this  suggestion  of  the  Judge,  the  counsel 
for  the  plaintiffs  made  no  response — neither  assented  to  nor 
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di<ijented  from  the  manner  of  procedure.  The  Judge 
handed  the  judgment  to  the  Clerk  with  the  direction 
as  nbove  set  forth,  and  the  Court  adjourned  for  the 
term.  On  Monday  following  the  adjourn ijient,  the  plain- 
tiflis'  counsel  notified  the  counsel  for  defendants  that  he 
would  insist  upon  the  judgment  signed  and  that  it  must  be 
recorded  by  the  Clerk,  and  no  new  trial  could  be  granted  by 
him  as  the  Court  could  not  delegate  its  judicial  functions  to 
the  Clerk  so  that  he  may  set  aside  a  judgment  upon  the 
performance  of  a  condition,  and  that  this  notice  was  given 
in  time  so  that  there  might  be  no  misunderstanding,  and  the 
defendants'  counsel  might  appe  il  if  he  desired  so  to  do.  On 
the  iStb  of  August  notice  of  appeal  was  received  by  counsel 
for  plaintiffs,  and  on  the  22d  of  August  case  on  appeal  was 
served  on  plaintiffs'  counsel.  On  the  16th  day  of  August, 
being  lets  than  five  days  after  Court  adjourned,  the  defend- 
ants'counsel  filed  the  bonds  as  directed  by  the  Court,  and 
requested  the  Clerk  to  make  the  entries,  which  he  declined 
to  do. 

The  other  facts  necessary  to  an  understanding  of  the 
opinion  will  be  found  therein. 

There  was  a  verdict  for  plaintiffs,  and  from  a  judgment 
thereon  defendants  appealed. 

Mr.  J,  W.  Graham^  for  plaintiffs. 
Mr,  C.  D,  Turner^  for  defendants. 

Clark,  J.:  The  issues  as  submitted  were  sufficient,  and 
there  is  no  ground  to  support  the  exception  fur  refusing  to 
submit  those  tendered  by  the  appellants.  Humphrey  v. 
Church,  109  N.  C,  132,  and  cases  there  cited. 

The  plaintifi^  rested  his  case  upon  the  invalidity;a6  initio 

of  the   alleged   marriage  between  Nash  Booth  and  Anne 

Bowers  (or  Booth),  one  of  the  defendants,  under  thejprovis- 

ions  of  The  Code,  §§  1084, 1284  and  1810 ;  Const,  Art.  14,  §  8. 

111—12 
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We  see,  therefore,  no  force  in  the  first  exception,  which 
was  to  the  witness  testifj'ing  that  Anne  Booth  was  a  colored 
person  and  reputed  to  be  such.  State  v.  Patrick,  51  N.  C, 
308.  Nor  to  the  second  exception,  which  was  to  the  testi- 
mony of  the  witnes3  who  knew  her  and  had  had  opportuni- 
ties of  observation,  that  in  his  opinion  said  Anne  was  of 
mixed  blood.  It  was  not  necessary  that  the  witness  should 
be  an  expert  to  testify  to  a  matter  which  is  simply  one  of 
common  observation.  It  has  been  held  in  the  leading  case 
of  Clary  v.  Clary,  24  N.  C,  78  (which  has  been  repeatedly 
approved),  and  upon  the  same  grounds  that  one  not  an 
expert  can  give  his  opinion  as  to  the  canity  or  insanity  of  a 
person  he  has  had  opportunities  of  observing  Besides,  the 
witness  really  qualified  himself  as  an  expert.  State  v.  JacabSy 
51  N.  C,284. 

The  counsel,  in  his  argument  here,  objected  to  the  expres- 
sions "colored  person  "  and  "  mixed  blood,"  and  cited  State 
V.  ChaverSy  50  N,  C,  11.  While  those  terms  might  not  be 
accurate  in  an  indictment,  it  does  not  appear  that  any  objec- 
tion to  the  evidence  on  that  ground  was  interposed  below  so 
as  to  give  the  witness  opportunity  to  correct  his  language, 
and  we  must  assume  the  jury. understood  the  words  in  their 
usual  signification. 

When  the  defendants  demurred  to  the  evidence,  the  ruling 
of  his  Honor  that  thereby  the  defendants  admitted  the  truth 
of  the  testimony,  together  with  such  inferences  favorable  to 
the  plaintiffs  as  could  be  reasonably  drawn  therefrom,  was 
unquestionably  correct  Bond  v.  Wool,  107  N.  C,  139 ;  JNTei- 
son  V.  Whitfield,  82  N.  C,  46.  Instead  of  having  ground  for 
exception,  the  defendants  are  indebted  to  the  favor  of  the 
Court  that  they  were  allowed  to  withdraw  the  demurrer. 
The  exception,  if  any,  should  have  come  from  the  other  side. 

The  fourth  exception  is  also  without  merit.  There  was 
much  testimony  tending  to  show  that  Anne  Booth  was  a 
<;olored  woman.     It  was  certainly  competent,  therefore,   to 


SEPTEMBER  TERM,  1892.  179 


Hopkins  v.  Bowers. 


put  in  evidence,  as  a  circumstance  in  corroboration,  to  be 
weighed  by  the  jury,  that  she  usually  associated  with  colored 
people.  Juries  are  peculiarly  fitted  to  give  the  proper 
weight  to  such  evidence  in  accordance  with  the  social  cus- 
toms prevailing  around  them  and  which  are  matters  of  com- 
mon observation. 

Nor  is  there  any  merit  in  the  5th,  6th,  7th,  8th  and  9th 
exceptions,  which  have  already  been  passed  upon  in  the 
former  appeal.  Hopkins  v.  Bowers,  108  N.  C,  298.  The 
Court,  under  The  Code,  §  590,  properly  ruled  out  the  evidence 
sought  to  be  elicited  of  Anne  Booth  to  show  marriage  between 
her  and  Nash  Booth.  She  was  a  party  to  the  action  and 
interested  in  the  result,  for  both  plaintiffs  and  defendants 
claimed  under  Nash  Booth.  If  marriage  is  not  a  personal 
transaction  between  the  contracting  parties,  what  is  it?  We 
are  unable  to  accept  the  view  of  the  defendant's  counsel 
that  it  is  solely  the  act  of  the  officiating  minister  or  Justice 
of  the  Peace.  The  rejection  of  the  evidence  did  not  preju- 
diced the  defendants,  as  the  marriage  certificate  was  in  proof, 
and  the  presumption  arising  was  unrebutted  as  to  the  act. 

Neither  is  there  any  merit  in  the  tenth  exception,  and  for 
the  reason  given  by  the  Court  below.  The  Code,  §  1360 ; 
Kerchner  v.  ReiUy,  72  N.  C,  171 ;  Kaizenstein  v.  Railroad, 78  N.  C, 
28t>;  besides,  the  matter  was  res  judicaiay  Roulhac  v.  Brown, 
87  N.  C,  1.  The  prayers  for  instructions,  so  far  as  they  were 
correct,  were  substantially  given  in  the  charge.  The  Court 
properly  refused  to  give  as  a  charge  the  rule  formerly  pre- 
vailing iu  equity  courts.  FerraU  v.  Broadway,  95  N.  C,  551. 
The  ''broadside  challenge"  to  the  "charge  as  given,"  has 
been  held  invalid  in  McKinnon  v.  Morrison,  104  N.  C,  354, 
and  in  the  twenty -odd  cases  since,  in  which  it  has  been  cited 
and  approved,  besides  in  the  numerous  prior  opinions  cited 
in  that  case. 

The  judgment  upon  the  verdict  in  favor  of  the  plaintiffs 
was  signed  by  the  Court,  and  contains  no  condition.     The 
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Judge  made  a  verbal  conditional  order  to  the  Clerk  in  favor 
of  appellants  to  set  aside  the  judgment  and  verdict  if  a  bond 
was  tiled  in  five  days.  This  was  conditional  and  of  no  effect. 
Strickland  v.  Cox,  102  N.  C,  411,  cited  and  approved  in  Inre 
Deatoiif  105  N.  C,  59,  and  had  it  been  acted  on,  the  present 
appellee  would  have  had  ground  to  complain.  The  Judge 
could  not  thus  delegate  his  authority  to  the  Clerk.  We  are  at 
a  loss  to  understand  how  the  invalid  order  in  favor  of  the 
defendants  could  impeach  the  valid  judgment  in  favor  of 
the  plaintiffs.  In  Strickland  v.  Cox,  iupra,  the  judgment 
signed  in  favor  of  the  plaintiffs  was  conditional  "  to  be 
stricken  out  if,"  etc.,  and  hence  invalid.  Here,  it  is  the  order 
setting  aside  the  verdict  and  judgment  "if  bond  is  filed,'' 
which  is  conditional,  and  hence  void.  The  direction  not  to 
docket  pending  the  conditional  order  was  simply  a  nullity. 
The  Code,  §  435.  The  Court  did  not  set  aside  the  verdict 
and  judgment,  and  distinctly  stated  that  it  could  not  say 
that  the  verdict  was  against  the  weight  of  the  evidence. 
The  sympathy  evinced  by  his  Honor  for  the  infant  defend- 
ants was  creditable  to  his  sensibilities,  but  the  practice 
attempted  by  him  has  been  often  ruled  invalid,  and  could 
only  result  in  adding  to  the  complications  of  the  litigation, 

with  benefit  to  no  one. 

No  Error. 


L.  W.  HALL  et  al.  v.  EMMA  TURNER,  AdmiDistratriz,  et  al. 
Contract — Ponding   Water  on  Land, 

H.  agreed  with  T.  that  the  latter  might  pond  water  upon  H.'s  land  by 
the  erection  of  a  dam  of  prescribed  dimensions:  Held,  that  T.'s 
rights  under  the  contract  were  not  exhausted  by  the  erection  of 
one  dam,  but  he  might  maintain  a  dam  at  that  place  by  the  erec- 
tion of  new  ones  from  time  to  time. 
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This  was  a  civil  action,  tried  before  Connor,  /,  and  a 
jury,  at  August  Term,  1892,  of  the  Superior  Court  of  Orange 
County.    (See  same  case,  110  N.  C,  292.) 

When  this  cause  was  called  for  trial,  the  defendants,  with 
leave  of  the  Court,  demurred  to  the  complaint,  for  that  the 
plaintiffs  had  in  their  complaint  set  forth  several  causes  of 
action,  which,  under  The  Code,  could  not  be  joined.  The 
defendants  did  not  offer  to  withdraw  their  answers  heretofore 
filed.  The  Court  overruled  the  demurrer,  and  the  defend- 
ants duly  excepted. 

There  was  evidence  that  defendants  had  erected  two  dams 
at  the  place  agreed  upon,  one  in  renewal  of  the  other,  the 
last  one  having  been  built  in  1872. 

The  testimony  being  closed,  the  defendants,  in  writing, 
requested  the  Court  to  instruct  the  jury  that  the  plaintiffs 
alleging  that  the  injury  caused  to  them  was  by  the  dam 
erected  under  the  license  given  in  the  contract  dated  March 
13,  1873,  and  the  plaintiffs  proving  and  admitting  that  the 
first  dam  was  the  one  erected  under  that  contract,  that 
plaintiff  cannot  recover  any  damage  for  the  injury  caused 
by  the  second  dam,  and  the  jury  will  not  consider  that  in 
responding  to  the  second  issue. 

The  Court  declined  to  so  instruct  ihe  jury,  but  charged 
"that  the  right  of  the  defendant  ancestor  and  intestate, 
Evans  Turner,  under  the  contract  of  March  13,  1873,  was 
not  exhausted  by  the  building  of  one  dam,  but  that  he  had 
the  right  to  keep  up  and  maintain  a  dam,  and  if  necessary 
to  do  so,  to  erect  a  second  dam  to  the  height  of  nine  feet. 
And  even  if  they  should  find  that  the  first  dam  was  erected 
by  said  Turner,  and  replaced  ten  or  twelve  years  ago  by  a 
new  dam,  and  that  said  new  dam  was  erected  at  or  about 
the  same  place,  and  pursuant  to  the  agreement,  and  that  said 
new  dam  exceeded  a  uniform  height  of  nine  feet,  or  ponded 
more  water  than  a  dam  of  nine  feet  would  do,  the  plaintiffs 
would  be  entitled  to  recover  such  damages  as  their  land  sus- 
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tained  by  reason  of  such  excess,  and  that  if  they  so  found, 
they  should  answer  the  second  issue,  fixing  the  annual  dam- 
age. 

The  defendants  excepted  to  the  charge  as  given. 

Judgment  was  rendered  for  plaintiffs,  and  defendants 
appealed. 

The  following  is  the  agreement  sued  upon: 

**  Articles  of  agreement  made  and  entered  into  this  13th 
day  of  March,  1873,  between  L.  W.  Hall,  of  the  county  of 
Orange  and  State  of  North  Carolina,  of  the  one  part,  and 
Evans  Turner,  of  the  county  and  State  aforesaid,  of  the  other 
part,  witnesseth,  that  the  said  L.  W.  Hall  agrees  and  con- 
sents for  the  said  Evans  Turner  to  back  water,  if  necessary, 
up  into  his  field,  on  condition  that  the  said  Evans  Turner 
will  allow  the  said  L.  W.  Hall  as  much  woodland  along  the 
'line  fence  south  of  the  road.  Said  Turner  is  allowed  to 
raise  a  dam  eight  or  nine  feet  high. 

This  agreement  to  remain  good  so  long  ^s  the  said  Turner 
keeps  up  a  mill  at  the  Wagoner  place,  afterwards  to  be  null 
and  void." 

Witness  our  hands  and  seals  theday  and  dateabove  written. 

L.  W.  Hall.         [Seal.] 
Evans  Turner.    [Seal.] 

Mr.  J.  W.  Graham^  for  plaintiffs. 
Mr.  J.  S.  Manning^  for  defendants. 

Per  Curiam:  Even  had  there  been  a  misjoinder  of  causes 
of  action,  it  could  not  have  been  taken  advantage  of  by 
demurrer  until  the  defendants  had  withdrawn  their  answer. 
Burni  V.  Ashworih,  72  N.  C,  496 ;  Fivley  v.  Hayes,  81  N.  C, 
368. 

The  Court  correctly  ruled  that  "  the  right  of  the  defendant 
ancestor  and  intestate  Evans  Turner  was  not  exhausted  by  the 
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building  of  one  dam,  but  that  be  bad  tbe  rigbt  to  keep  up 
and  maintain  a  dam,  and,  if  ||ecessary  to  do  so,  to  erect  a 
second  dam  to  tbe  beigbt  of  nine  feet." 

We  have  considered  tbe  other  exceptions,  and  they  are 
also  without  merit.  Affirmed. 


J.  EVANS  BROWN  v.  WILLIAM  CARTER. 

Deed,  Construction  of — Pleading — Counterclaim, 

B.,  in  consideration  of  services  theretofore  rendered  and  thereafter  to 
be  rendered  him,  and  with  a  view  to  make  provision  for  the  chil- 
dren of  C,  in  compliance  with  provisions  to  that  effect  thereto- 
fore made,  conveyed  to  C.  and  his  heirs  an  undivided  half -inter- 
est in  several  large  bodies  of  land,  together  with  any  moneys  which 
might  arise  from  any  subsisting  contracts  relating  to  them,  sub- 
ject to  certain  conditions,  among  which  was  that  in  the  event 
of  the  death  of  either  the  vendor  or  vendee  the  survivor  should 
be  constituted  *'  a  trustee  for  the  heirs  of  the  deceased,  with 
authority  to  sell  and  convey  the  interest  of  the  deceased  for  the 
use  of  his  heirs  and  devisees."  Subsequently,  the  vendor  brought 
suit  against  the  vendee  to  recover  divers  sums  of  money  alleged 
to  have  been  loaned  at  different  times;  the  vendee  answered, 
alleging  that  the  sums  sued  for  were  really  advancements  made 
in  connection  with  the  management  of  the  joint  property,  and 
were  to  be  paid  from  its  proceeds,  and  that  there  was  due  him 
upon  the  settlement  of  the  accounts  thereof  $5,000,  for  which  he 
demanded  judgment:  J7e7d, 

1.  The  deed  conveyed  the  fee  to  C,  unencumbered  with  any  trust  for 
his  children. 

3.  That  the  demand  of  the  defendant  arose  out  of  the  contract,  and  saw 
properly  set  up  by  counterclaim. 

This  was  a  civil  action,  tried  before  Brown,  J,,  at  March 
Term,  1891,  of  Buncombe  Superior  Court. 
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The  plaintiff  brings  this  action  to  recover  divers  sums  of 
money,  aggregating  $900,  ^ich  he  alleges  the  defendant 
owes  and  refuses  to  pay  to  liim.  The  defendant  denies  the 
material  allegations  of  the  complaint,  and  also  alleges  as  a 
counterclaim  that  the  plaintiff  is  indebted  to  him  in  large 
sums  of  money  by  virtue  of  a  deed,  the  parts  of  which  ma- 
terial to  be  stated  here  are  as  follows:  "This  indenture, 
made  on  the  5th  of  August,  1885,  between  John  E.  Brown 
and  Jane  Brown  his  wife,  of  New  Zealand,  of  the  6rst  part, 
and  W.  B.  Carter,  of  the  State  of  Tennessee,  of  the  second 
part,  witnesseth,  that  for  and  in  consideration  of  services  ren- 
dered for  many  years  past,  and  for  like  services  hereafter  to 
be  rendered  to  and  for  said  Brown  by  the  party  of  the  second 
part,  as  his  agent  in  the  supervision,  management,  protection 
and  disposal  of  the  lands  hereinafter  described,  and  with  the 
view  to  make  provision  for  the  children  of  the  party  of  the 
second  part,  and  to  comply  with  promises  heretofore  made 
by  said  Brown  to  the  party  of  the  second  part  to  make  such 
or  like  provision  for  his  said  children,  the  parties  of  the  first 
part  have  bargained  and  sold,  &c.,  unto  the  party  of  the 
second  part  and  his  heirs,  subject  to  the  trust,  limitations, 
provisions  and  exceptions  hereinafter  expressed,  an  undi- 
vided half-interest  in  all  the  mines  and  minerals  thereto 
belonging,  to-wit  (large  bodies  of  land  with  certain  excep- 
tions, certain  rights  and  credits  with  specified  exceptions),  to 
have  and  to  hold  the  same,  &c.,  mines  and  minerals,  moneys, 
net  proceeds  of  sales,  &c.,  unto  the  party  of  the  second  part 
and  his  heirs,  but  subject,  nevertheless,  to  the  exceptions 
hereinbefore  expressed,  and  to  the  trusts,  limitations  and  pro- 
visions following,  to-wit :  First,  the  said  lands  Ac,  and  the 
proceeds  of  all  sales  shall  be  liable  and  subject  to  a  lien  for 
all  claims  of  whatever  nature  and  extent  by  anyone  against 
the  said  Brown  for  or  on  account  of  any  discrepancies,  defi- 
ciencies, defaults  or  obligations  growing  out  of  the  past  man- 
agement, contract  or  disposal  in  any  manner  whatever  of 
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any  of  the  lands  of  said  BrowD  by  auy  of  his  agents  in  North 

Carolina  or  Tennessee.    Second.  In  the  event  of  the  death 

of  either  of  the  said  Brown  or  the  party  of  the  second  part, 

the  survivor  is  hereby  constituted  and  appointed  a  trustee 

in  respect  of  said  lands,  &c.,  for  the  heirs  of  the  deceased,  with 

authority  to  sell  and  convey  the  interest  of  the  deceased,  Ac, 

for  the  use  and  benefit  of  the  heirs  and  devisees  of  the  de- 

oeased,  subject,  however,  to  the  above   provision.     Third. 

The  absolute  expenditure  for  the  conduct  of  the  business  by 

either  party  shall  be  paid  out  of  the  first  proceeds,  and  all 

proceeds  received  by  either  shall  immediately  be  divided 

between  the  parties  entitled,  after   paying  expenses.     The 

said  Brown,  for  the  consideration  aforesaid,  hereby  releases 

unto  the  party  of  the  second  part  the  balance  of  $1,352.21 

due  said   Brown  as  per  account  rendered   to  him  by  the 

party  of  the  second  part.    In  testimony  whereof,"  &c.    Signed 

and  sealed  by  Brown  and  wife. 

The  plaintiff  demurred  to  the  counterclaim  upon  the 
ground  that  the  said  deed  creates,  declares  and  provides  for 
a  trust  in  favor  and  for  the  benefit  of  the  children  of  the 
defendant,  and  secures  to  the  defendant  himself  no  beneficial 
interest  whatever  in  the  property  thereby  conveyed,  and  he 
is  not  bound  to  account  in  this  action  with  the  defendant  as 
to  the  trust  fund,  <fec.  The  Court  held  that  the  defendant 
has  an  estate  and  interest  in  the  property  described  in  the 
deed,  and  gave  judgment  accordingly,  and  the^  plaintiff 
appealed. 

Mr.  F,  H.  Busbee,  for  plaintiff. 
Mr,  W.  H.  Malone,  for  defendant. 

Clark,  J. — having  stated  the  case,  proceeded :  The  only 
question  raised  by  the  appeal  is  the  construction  of  the  deed, 
and  whether,  under  it,  the  defendant  has  any  personal 
interest  or  holds  solely  as  trustee  for  his  children. 
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Od  a  careful  perusal  of  the  deed,  it  is  incapable  of  any 
construction  other  than  a  conveyance  to  Carter  and  his 
heirs — not  as  trustee  for  his  children.  The  recital  therein 
as  a  motive  for  the  conveyance,  of  a  desire  and  a  former 
promise  to  provide  for  the  grantee's  children,  cannot  control 
the  plain  expressions  of  the  deed,  especially  in  view  of  the 
sole  consideration  being  recited  to  be  services  rendered  and 
to  be  rendered  to  the  grantor  by  the  grantee.  This,  it  is 
true,  would  not  control  if  the  deed  had  been  made  in  fact  to 
the  grantee  in  trust  for  his  children ;  "but  the  language  is 
not  capable  of  that  construction.  The  deed  is  a  conveyance 
of  a  half-interest  in  the  land  described  therein,  and  specifies 
the  trusts  and  conditions  as,  "  first,  liability  of  fund  for  cer- 
tain charges;  second,  in  case  of  death  of  either  party  the 
survivor  to  hold  moiety  of  deceased  for  his  heirs;  third,  sub- 
ject to  actual  expenditures,"  &c. ;  'and  on  these  trusts  the 
conveyance  is  to  Carter  and  his  heirs  in  fee.  The  intention 
that  Carter  should  hold  for  his  children  is  not  expressed 
in  the  deed  anywhere. 

The  provision  in  the  deed,  "All  proceeds  received  by  either 
shall  be  immediately  divided  between  the  parties  entitled, 
after  paying  expenses,"  is  a  contract  between  the  parties,  and 
matters  arising  thereon,  whether  legal  or  equitable,  may  be 
pleaded  as  a  counterclaim  to  theplaintifiT's  cause  of  action, 
which  arose  upon  contract.  In  such  case  the  counterclaim 
need  not  arise  out  of  the  same  transaction  if  it  existed  at  the 
commencement  of  the  action.  The  Code,  §  244,  subsec- 
tion 2. 

No  Error. 

Avery,  J.,  dissenting. 
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J.  S.  BROWN  et  al.  v.  THE  POSTAL  TELEGRAPH  COMPANY. 

Contract^  Invalid  Against  Public  Policy — Telegraph  Messages — 

Negligence — Damages, 

1.  A  condition,  printed  upon  the  form  used  for  telegraphic  messages, 

that  the  person  or  company  undertaking  to  transmit  the  message 
would  not  be  liable  for  damages  resulting  from  delays  or  mis- 
takes, unless  repeated,  and  then  only  to  an  amount  therein  limited, 
is  contrary  to  public  policy  and  invalid.  {Laasiter  v.  Telegraph 
Co,,  89  N.  C,  884,  overruled.) 

2.  There  are  no  '* degrees  of  negligence"  in  estimating  the  damages 

resulting  from  a  failure  to  properly  transmit  a  telegraphic  mes- 
sage; the  injured  party  is  entitled  to  recover,  not  according  to  the 
degree  of  negligence,  but  for  the  injury  he  has  received,  unlesa 
in  a  case  where  punitive  damages  are  allowed. 

Civil  action,  tried  before  Whitaker,  J.,  at  February  Terra^ 
1892,  of  Granville  Superior  Court. 

Plaintiffs'  agents  and  commission  merchants  in  Richmond, 
in  May,  1891,  wrote  and  delivered  to  defendant's  agent  a 
message  stating  that  they  had  received  an  offer  of  twenty- 
seven  cents  per  pound  for  tobacco  belonging  to  plaintiffs  on 
deposit  with  them,  and  asked  a  speedy  reply.  The  defend- 
ant's agent  negligently  substituted  the  word  "forty"  for 
"  twenty  "  in  the  message.  Plaintiffs,  believing  they  were 
offered  forty-seven  cents,  directed  a  sale,  and  upon  discern- 
ing, after  the  sale,  the  error,  brought  this  action  to  recover 
damages.    The  message  was  not  repeated. 

The  following  issues  were  submitted  to  the  jury,  who  for 
their  verdict  returned  the  answers  written  below : 

"  Did  the  defendant  operate  and  control  the  line  of  tele- 
graph between  Henderson  and  Oxford  ? 

Answer — Yes. 

What  was  the  value  of  the  tobacco  in  the  hands  of  M.  T. 
Smith  &  Co.,  on  May  25,  1891? 

Answer— $1,766.53." 
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The  plaintiffs  thereupon  tendered  the  judgment  for  the 
difference  between  the  sum  received  and  the  value  of  the 
tobacco  as  found  by  the  verdict,  which  his  Honor  refused  to 
sign  upon  the  ground  that  as  the  message  delivered  to 
Brown  &  Knott  was  an  unrepeated  message,  and  the  defend- 
ant stipulated  on  the  back  of  the  blank  upon  which  said 
message  was  written,  that  it  would  not  be  liable  for  damage 
on  account  of  unrepeated  messages,  the  defendant  was  not 
liable  be3'ond  the  amount  paid  by  plaintiff  for  said  message, 
to-wit,  thirty-seven  cents.     Plaintiffs  excepted. 

His  Honor  then  signed  the  judgment  for  thirty-seven 
cents  and  costs.     Plaintiffs  excepted  and  appealed. 

Messrs,  J.  W.  Graham  and  A.  W.  Oraham,  for  plaintiffs. 
Mr.  John  Devereux,  Jr.y  for  defendant. 

MacRae,  J. :  The  plaintiffs  were  damaged  by  the  negli- 
gence of  defendant's  agent  in  substituting  the.words  "forty- 
seven"  in  the  message  as  delivered,  for  "twenty-seven"  in 
the  message  sent,  by  reason  whereof  the  plaintiffs'  tobacco 
was  sold  for  a  price  less  than  it  would  otherwise  have  brought 
on  the  market.  The  message  was  written  on  the  blank  fur- 
nished by  the  Western  Union  Telegraph  Company,  with  the 
well-known  stipulation  upon  it  that  the  company  would  not 
be  liable  for  damages  caused  by  mistakes  or  delays,  unless 
repeated.  This  message  was  delivered  to  and  sent  by  the 
agent  of  the  defendant  The  Postal  Telegraph  Co.,  but  we 
prefer  to  treat  the  question  presented  as  if  there  were  but  a 
single  and  controlling  point  involved,  and  to  this  we  address 
ourselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and 
was  therefore  what  is  known  as  an  unrepeated  message. 
Upon  the  admissions  in  the  pleadings,  and  the  verdict  in 
response  to  the  issues  fixing  the  value  of  the  tobacco  at  the 
time  of  the  sale,  the  plaintiffs  moved  for  judgment  in  their 
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favor  for  the  diflference  between  the  'sum  actually  received 
by  them  and  the  value  of  the  tobacco.  His  Honor,  in  accord- 
ance with  the  decision  in  LassUer  v.  Telegraph  Co,y  89  N.  C.^ 
334,  denied  the  plaintiffs'  demand  and  signed  judgment  in 
favor  of  the  plaintiffs  for  the  sum  paid  by  the  sender  to  the 
defendant  for  the  transmission  of  the  message.  The  plaintiffs 
appealed,  and  this  brings  up  again  the  question  whether  the 
stipulation  upon  the  back  of  the  blank,  and  made  part  of 
the  contract,  as  before  referred  to,  is  valid  and  binding  upon 
the  parties. 

It  was  held  by  a  divided  Court  in  LassUer  v.  The  Telegraph 
Go.f  supra,  that  a  stipulation  contained  in  a  form  used  by  a 
telegraph  company  in  its  business  operations,  to  the  effect 
that  it  will  not  be  responsible  for  mistakes  in  transmitting 
unrepeated  messages,  is  a  reasonable  one  and  will  be  enforced 
by  the  Courts.  Lassiter's  was  the  first  case  which  came 
before  this  Court  involving  a  construction  of  the  said  stipu- 
lation and  its  effects  upon  the  rights  and  liabilities  of  tho 
parties  thereto.  This  Court,  recognizing  the  persuasive 
authority  of  the  Courts  of  last  resort  in  other  States,  adopted 
the  views  expressed  in  a  majority  of  the  cases  which  had 
been  decided,  although  even  then  there  were  very  respectable 
authorities  to  the  contrarv.  Since  this  decision  was  made, 
there  has  been  much  discussion,  and  many  and  conflicting 
adjudications  upon  the  same  question  have  been  made  in 
other  Courts.  And  we  are  induced  to  review  the  opinion 
heretofore  announced  by  this  Court. 

It  was  early  held  that  telegraph  companies  were  not  com- 
mon carriers  and  therefore  not  insurers,  but  that  there  was 
an  analogy  between  the  duties  and  responsibilities  of  these 
transmitters,  for  reward,  of  messages,  and  those  of  carriers  of 
goods  for  hire,  and  that  the  former  were,  like  the  latter,  held 
to  a  high  degree  of  diligence  in  the  conduct  of  their  busi- 
ness.    Thompson  on  Electricity,  sec.  137,  and  note. 
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When  the  art  of  telegraphy  was  yet  in  its  infancy,  when 
its  operators  were  untrained,  its  appliances  crude  and  its 
efforts  tentative,  it  would  have  been  unreasonable  to  require 
that  skill  which  would  be  demanded  in  a  more  advanced 
stage  when,  with  practiced  operrttors  anrl  perfected  machines, 
the  system  had  become  an  indispensable  part  of  the  business 
of  the  world. 

The  condition  printed  as  a  part  of  the  contract  upon  the 
back  of  the  blank  upon  which  messages  were  written,  that, 
to  ward  against  mistakes  and  delays,  the  sender  of  a  message 
should  order  it  repeated  at  an  additional  charge  of  one-half 
the  regular  rates,  was  considered  not  so  much  a  stipulation 
against  negligence,  as*  a  reasonable  precaution  in  order  to 
procure  accuracy  in  the  transmission  of  messages  by  means 
of  the  electric  current.  It  was  then  that  by  the  fancied 
analogy  between  this  system  and  the  business  of  the  com- 
mon carrier,  the  Courts  came  to  use  the  terms  which  had 
been  used  with  regard  to  the  latter,  and  to  hold  that  the 
telegraph  companies  might,  on  account  of  the  novelty  of 
their  operation,  provide  against  negligence  on  the  part  of 
their  employees,  or  by  reason  of  imperfections  in  their  instru- 
ments, by  means  of  which  negligence  or  imperfections,  mis- 
takes and  delays  were  permitte  1  to  occur  in  the  transmission 
of  messages.  The  then  recognize.)  distinction  between  what 
was  called  gross  and  ordinary  or  slight  negligence  was 
invoked,  and  it  was  held  that  while  for  ordinary  or  slight 
negligence  they  would  not  be  responsible,  yet  they  would  be 
held  to  account  for  gross  or  wilful  negligence. 

But  negligence  is  the  failure  to  exercise  that  care  which, 
under  the  circumstances  of  the  case,  a  prudent  man  ought 
to  use.  There  can  be  no  degrees  in  negligence  in  this  mat- 
ter. In  ascertaining  what  damages  may  be  awarded  against 
one  for  injury  by  reason  of  negligence,  the  question  whether 
it  was  gross  or  ordinary  may  determine  as  to  punitive  or 
compensatory  damages;  or  where  the  doctrine  of  compara- 
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tive  negligence  is  recognized,  it  may  be  necessary  to  distin- 
guish between  degrees;  but  where  there  is  a  contract  to 
transmit  a  message  for  re>vard,  a  failure  to  perform  the 
undertaking  is  either  excusable  or  negligent — if  negligent, 
Ibe  party  injured  thereby  is  entitled  to  his  damages,  not 
according  to  the  degree  of  negligence  at  all,  but  in  propor- 
tion to  his  injury,  unless  it  be  a  case  in  which  punitive 
damage  is  allowed.  If,  on  account  of  an  electrical  disturb- 
ance in  the  atmosphere  a  message  could  not  be  sent,  so  that 
there  was  delay ;  or  it  could  not  be  but  imperfectly  sent,  so 
that  words  were  dropped ;  or  if  from  any  other  cause,  not  to 
be  provided  against  with  the  appliances  afforded  by  science 
and  by  a  reasonable  foresight,  there  was  a  failure  to  comply 
with  the  contract,  these  were  matters  provided  for  by  law, 
and  not  necessary  to  be  stipulated  against  in  the  contract. 

The  old  principle  that  one  cannot  provide  by  contract 
against  liability  for  negligence,  applies  to  every  species  and 
degree  of  negligence  or  tort.  Cooley  on  Torts,  687.  In 
La^iter  v.  Telegraph  Co.,  supra,  this  exemption  from  liability 
**  is  not  extended  to  acts  of  omission  involving  gross  negli- 
gence, but  is  confined  to  such  as  are  incident  to  the  service, 
and  which  may  occur  when  there  is  but  slight  culpabilit)' 
in  its  oflScers  and  employees." 

In  Pegram  v.  Telegraph  Co.,  97  N.  C,  57,  it  is  said  that  the 
stipulation  on  the  back  of  the  blanks  restrainiog  liability 
for  unrepealed  messages,  where  the  complaint  is  not  a  mis- 
take in  the  message,  but  for  delay  or  failure  in  delivery,  is 
unreasonable  and  void.  In  Cannon  v.  Telegraph  Co,,  100 
N.  C,  300,  the  doctrine  in  Lassiter^s  case  is  affirmed,  but  the 
language  of  the  opinion  in  Telegraph  Co.  v.  Hall,  124  U.  S., 
444,  is  quoted  with  approval :  "Of  course,  where  the  negli- 
gence of  the  telegraph  company  consists,  not  in  delaying 
the  transmission  of  the  message,  but  in  transmitting  a  mes- 
*  sage  erroneously,  so  as  to  mislead  the  party  to  whom  it  is 
addressed,  and  on  the  faith  of  which  he  acts  in  the  purchase 
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or  sale  of  property,  the  actual  loss,  based  upon  cbaDges  in 
market  value,  are  clearly  within  the  rule  for  estimating 
damages." 

In  Thompson  v.  Telegraph  Co.,  107  N.  C,  449,  reasserting 
that  this  stipulation,  as  far  as  delay  is  concerned,  is  void,  a 
doubt  is  intimated  as  to  its  validity  at  all,  and  it  is  plainly, 
said,  though  not  necessary  to  be  declared  in  the  decision 
upon  the  point  involved  in  that  case,  "The  more  recent 
cases,  founded  upon  the  more  thorough  investigation  and 
thought  given  to  the  subject,  are  to  the  effect  that  any  stipu- 
lation restricting  the  liability  of  the  telegraph  coaipany  for 
negligence,  even  as  to  mistakes  in  transmission,  is  void.'' 
We  refer  to  the  cases  from  other  States  cited  in  the  opinion 
just  referred  to.  Oillis  v.  Telegraph  Co.,  61  Vt.,  461 ;  Ayer  v. 
Telegraph  Co.,  79  Me.,  493. 

We  have  come  to  the  conclusion,  after  a  natural  hesita- 
tion, to  overrule  a  decision  of  a  majority  of  this  Court 
announced  by  the  former  very  learned  Chief  Justice,  that  the 
true  principle  is,  that  telegraph  companies  are  corporations 
erected  for  the  public  benefit,  endowed  with  special  privileges, 
such  as  the  right  of  eminent  domain,  performing  the  most 
important  functions  of  commerce,  and,  in  cases  where  celerity 
and  dispatch  are  necessary,  taking  the  place  of  the  postal 
service,  that  at  least  ordinary  skill  and  diligence  are  required 
of  them,  and  that  public  policy  forbids  they  should  be  pro- 
tected from  liability  for  damage  by  reason  of  any  degree  of 
negligence.  Gray  on  Communications  by  Telegraph,  sec,  46, 
and  cases  there  cited ;  Thompson  on  Electricity,  sees,  235, 
236,  and  note. 

As  the  art  of  telegraphy  has  now  attained  such  high  eflS- 
ciency,  there  is  less  reason  why  any  rule  of  safeguard  tio  the 
public  interest  should  be  relaxed. 

The  principles  of  the  law  are  always  the  same,  but  they 
extend  their  grasp  and  take  in  the  necessity  for  those  new 
things  which  the  advance  in  science  and  art  provide  for  the 
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public  safety  and  convenience,  and  require  them  to  be  used. 
The  increasing  number  of  higher  Courts,  both  State  and 
Federal,  with  their  ever  accumulating  decisions,  render  it 
impracticable  that  we  should  cite  many  of  the  authorities 
bearing  upon  the  subject  we  have  under  consideration.  Most 
of  them  are  referred  to  in  Gray*s  Communication  by  Tele- 
graph, ch.  5;  Thompson  on  Electricity,  chs.  6  and  8;  2 
Harris  on  Damages  by  Corporations,  sec.  869  et  seq. 

There  is  an  additional  proviso  in  the  printed  endorsement 
upon  the  telegraphic  message  blank  to  that  which  we  have 
just  considered :  "  Nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery  of  any  repeated 
message,  beyond  fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured."  The  reasons  which  have 
brought  us  to  the  conclusion  that  the  condition  we  have 
already  considered  is  void,  will  apply  with  equal  force  to  the 
one  now  presented.  "The  precept  of  public  policy  which, 
on  the  ground  of  the  inequality  of  the  parties,  the  compul- 
sion of  the  employer  and  the  duties  of  a  telegraph  company 
towards  the  public,  dictates  the  invalidity  of  a  stipulation 
limiting  the  liability  of  a  telegraph  company  to  nothing 
beyond  the  price  paid  for  transmission,  must  equally  deny 
validity  to  a  stipulation  limiting  the  liability  of  a  telegraph 
conapany  to  6fty  times  that  price."  Gray  on  Communica- 
tion by  Tel.,  sec.  61. 

There  is  error.  Upon  the  admissions  and  the  verdict, 
judgment  should  be  rendered  in  favor  of  the  plaintiffs  and 
ag;ainst  the  defendant  for  the  sum  claimed  in  the  judgment 
presented  by  them  as  set  out  in  the  record. 

Judgment  Reversed. 
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THE  BANK  OF  OXFORD  v.  WILLIAM  A.  BOBBITT  et  al. 

Qerks — Execution — Salaries  and  Fees — Pencdty — Statutes, 

Construction  of. 

Clerks  of  the  Superior  Court  will  not  incur  the  penalty  prescribed  in 
§  470  of  The  Code  for  failure  to  issue  execution  within  sixty  days, 
unless  the  plaintiff  pays  or  tenders  him  his  fees  for  that  service. 
(Williamson  v.  Kerr,  88  N.  C,  10,  distinguished.) 

Motion  for  judgment,  heard  February  Term,  1892,  of 
Granville  Superior  Court,  Winston,  «/.,  presiding. 

Ilis  Honor  refused  the  motion,  and  plaintiff  appealed. 
The  case  is  stated  in  the  opinion. 

Mr.  L.  C  Edwards,  for  plaintiff. 
Mr,  J.  W.  Graham,  for  defendants. 

MacRak,  J.:  This  is  a  motion  for  judgment  absolute  on 
amercement  of  the  defendant,  the  Clerk  of  Granville  Supe- 
rior Court,  for  neglect  to  issue  execution  upon  a  judgment 
of  said  Court  within  six  weeks  from  the  rendition  thereof, 
according  to  the  provisions  of  §  470  of  The  Code. 

The  presiding  Judge  found  as  a  fact  that  no  money  was 
ever  paid  or  tendered  to  the  defendant  as  fees  for  issuing 
said  execution. 

This  statute  is  highly  penal  and  must  be  construed  strictly 
{Bank  v,  Stafford,  2  Jones,  98);  it  was  passed  in  1850,  and 
brought  forward  into  The  Code  when  it  was  enacted.  Stand- 
ing alone,  there  could  be  no  doubt  of  its  plain  meaning; 
but  it  is  our  duty  to  consider  all  other  statutes  in  pari  maUriay 
in  arriving  at  our  conclusions  as  to  the  meaning  of  this  one. 

Section  555  of  The  Code  of  Civil  Procedure  as  adopted  in 
August,  1868  (it  being  the  first  section  of  chapter  1  of  title 
XXI,  on  Fees),  provides  "  that  the  several  officers,  hereinafter 
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named,  shall  receive  the  fees  hereinafter  prescribed  for  them 
respectively,  from  the  persons  for  whom,  or  at  whose  instance 
the  service  shall  be  performed,  except  persons  suing  as 
paupers,  and  no  officer  shall  be  compelled  to  perform  any 
service  unless  his  fees  be  paid  or  tendered."  Upon  examina- 
tion of  the  chapter  following  in  the  same  title  prescribing 
the  fees  to  which  the  Clerk  of  the  Superior  Court  shall  be 
entitled,  we  find  no  fee  for  issuing  execution.  So  that,  as  the 
law  stood  under  the  statutes  above  quoted,  there  would  be 
no  valid  ground  for  relief  from  the  penalty  prescribed  in 
the  Act  of  1850  for  neglect  to  issue  execution  as  therein 
directed. 

The  Act  of  1868-'69,  ch.  279,  amends  materially  title  XXI 
of  The  Code  of  Civil  Procedure,  but  re-enacts  section  555. 
The  Act  of  1870-71,  ch.  139,  sec.  11,  prescribes  the  fees  for 
Clerks  of  the  Superior  Court,  and  provides  a  fee  for  execu- 
tion, which  can  mean  nothing  but  for  the  issuing  of  execu- 
tion. It  repeals  chapter  1  and  others  of  title  XXI  of  Code 
of  Civil  Procedure,  which  includes  section  555.  It  also 
repeals  part  of  chapter  279  of  the  Acts  of  1868-^69,  but 
does  not  repeal  that  section  of  chapter  279  of  the  last-named 
Acts  which  re-enacted  section  555.  Andrews  v.  Whisnantj 
83  N.  C,  446. 

So,  from  1870,  we  have  had  the  two  statutes  upon  our 
books,  the  one  requiring  the  Clerk  to  issue  the  execution 
unless  otherwise  directed ;  the  other  providing  for  his  fees 
for  issuing  execution  and  providing  further  that  he  shall 
not  be  compelled  to  perform,  any  service  unless  his  fees  be 
paid  or  tendered.  The  two  sections  of  The  Code  tnust  be 
construed  together.  We  must  advert  to  their  history  to 
reach  the  spirit  and  meaning  of  them.  The  object  of  the 
Act  of  1850  was  to  secure  as  part  of  the  fruits  of  the  judg- 
ment a  lien  apon  the  property  of  the  defendant.  The  Clerk 
was  directed  not  only  to  issue  execution  but  to  endorse  upon 
the  record  the  date  of  such  issuing,  that  the  teste  of  the 
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execution  might  be  preserved  to  which  the  lien  of  the  levy 
on  land  might  relate ;  and  the  Clerk  was  directed  to  issue 
aliaSj  if  necessary.  Under  our  present  system  of  docketing 
judgments,  the  lien  is  otherwise  attached  and  preserved. 
The  necessity  for  the  issue  of  the  execution,  unless  directed 
80  to  do,  has  ceased.  The  effect  is  simply  to  increase  the 
size  of  the  bill  of  costs  against  the  day  of  satisfaction.  The 
practice,  as  a  matter  of  fact,  has  fallen  into  disuse,  and  this 
shows  the  view  of  the  profession  generally  upon  the  question. 
^  It  seems  that  this  section,  555  of  The  Code  of  Civil  Pro- 
cedure, and  of  the  Act  of  1870-71,  was  not  brought  forward 
in  Battle's  Revisal,  but  it  was  none  the  le^s  the  law.  Siaie 
V.  Oiinninghamy  72  N.  C,  4G9. 

The  case  of  Williamson  v.  Ktrr^  88  N.  C,  10,  is  relied  upon 
by  the  plaintiff  as  plain  authority  in  favor  of  his  motion. 
It  will  be  observed  that  no  counsel  appeared  for  the  defend- 
ant, and  no  reason  was  suggested  to  the  Court  why  the  judg- 
ment should  not  be  absolute.  It  was  left  to  the  Court  to 
search  the  statutes  to  ascertain  the  ground  relied  upon  by 
defendant.  In  Battle's  Revisal,  ch.  44,  sec.  28,  was  found 
the  Act  of  1850  requiring  the  Clerk  to  issue  execution. 
Section  555  of  The  Code  of  Civil  Procedure  had  not  been 
brought  forward,  and  the  Court  was  misled  in  not  adverting 
to  it. 

This  section,  however,  was  brought  forward  and  re-enacted 
in  The  Code  of  1883  as  section  3758  of  chapter  67 — on  Sala- 
ries and  Fees— and  in  the  same  chapter,  section  3739,  among 
the  fees  prescribed  for  Clerks  of  the  Superior  Courts,  there 
is  one  for  execution  and  return  thereof;  so  that  here  was 
the  fee  prescribed  for  issuing  execution  and  the  proviso  that 
the  officer  could  not  be  compelled  to  perform  the  service 
unless  his  fees  were  paid  or  tendered.  Section  470  of  The 
Code,  the  Act  of  1850,  still  stands  upon  the  statute  book ; 
but  it  is  "  sticking  to  the  letter  "  to  say  that,  notwithstanding 
the  reason  has  failed  and  the  later  statute  has  provided  that 


SEPTEMBER  TERM,  1892.  197 


Perry  r.  Whttb. 


the  Clerk  cannot  be  compelled  to  perform  anj'  service  unless 
his  fee  be  paid  or  tendered,  section  470  must  be  construed 
alone,  to  force  the  Clerk  to  do  that  wliich,  in  a  majority  of 
cases,  is  now  unnecessary,  and  the  result  of  which  is  only 
to  oppress  the  debtor  by  heaping  up  costs  against  him. 

The  other  cases  relied  on  by  the  plaintiff,  Badham  v.  JoneSy 
64  N.  C ,  655,  and  Mclniyre  v.  Merritt,  65  N.  C,  558,  were 
where  judgments  had  been  rendered  before  tlie  passage  of 
section  3758,  and  therefore  were  not  authority  for  our  pres- 
ent purpose.  Section  551  of  The  Code  expressly  requires  the 
Clerk,  on  receiving  a  copy  of  the  case  settled,  to  make  copy 
and  transmit  the  same  to  the  Clerk  of  the  Supreme  Court. 
The  case  of  Andrews  v.  Whisnant,  supra,  holds  that  he  is 
protected  from  failure  to  do  so,  unless  his  fees  are  paid  or 
tendered. 

We  conclude  that  the  requirement  of  section  470  of  The 
Code  is  qualified  by  section  3758,  and,  construing  them 
together,  that  the  law  now  is  that  the  Clerks  of  the  Superior 
Court  shall  issue  execution  within  six  weeks  after  the  rendi- 
tion of  judgment,  unless  otherwise  directed  by  the  plaintiflf, 
provided  the  plaintiff  pays  or  tenders  him  his  fees  for  the 
service,  and  that  there  is  no  error  in  the  judgment  below. 

Affirmed. 


J.  H.  PERRY,  Executor,  v.  W.  S.  WHITE. 

Mortgage — Subsequently  Acquired  Property. 

A  mortgage  upon  subsequently  acquired  property,  other  than  crops,  is 
valid,  inter  partes f  and  their  assignees. 

Civil  action,  tried  before  Shuford,  J.,  at  Spring  Term, 
1892,  of  the  Superior  Court  of  Chowan  County. 
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The  following  are  the  facts  agreed  : 

1.  On  the  2d  day  of  September,  1887,  W.  W..and  Samuel  R 
Morris  executed  to  W.  S.  White  a  lease. 

2.  On  the  14th  day  of  December,  1887,  W.  T.  and  W.  S. 
White,  to  secure  two  notes  of  $400  each,  payable  to  said 
Morris,  executed  a  deed  of  trust  to  W.  D.  Pruden  for  the 
following  property,  to-wit :  "  The  steam-engine,  saw-mill  and 
fixtures  of  all  kinds,  with  the  buildings  and  other  structures 
now  erected,  or  hereafter  erected  on  the  land  of  W.  W. 
Morris  and  Samuel  E.  Morris,  in  Chowan  County,  known  as 
the  Chambers  Ferry.  The  engine  and  mill  now  on  hand 
being  the  same  moved  from  Pasquotank  County." 

3.  After  the  execution  and  registration  of  the  said  deed  of 
trust,  W.  S.  White  and  W.  T.  White  erected  a  mill-house 
and  other  buildings  on  the  land  described  in  said  lease  to 
said  W.  S.  White.  And  on  the  ..  day  of ,  1890,  Pru- 
den, trustee,  sold  the  mill-house  and  shelters  under  said 
trust,  and  said  White  being  present  at  the  sale,  forbidding 
the  same.  Morris  purchased  the  said  buildings  at  said  sale 
and  subsequently  sold  the  same  to  plaintiflF's  testator  A.  A. 
Perry,  who  instituted  the  present  proceedings  of  claim  and 
delivery,  and  took  possession  of  said  buildings  and  removed 
them,  and  since  that  time  they  have  been  destroyed  by  fire. 

At  the  institution  of  this  suit,  the  said  buildings  had  not 
been  severed  from  the  land  and  were,  worth  seventy-five  (75) 
dollars. 

The  Court,  with  consent  of  all  parties,  upon  facts  agreed 
upon  in  writing  and  filed,  and  being  considered,  on  motion, 
adjudged  that  the  property  described  in  the  pleadings  is  the 
property  of  the  plaintiff,  and  that  his  seizure  of  the  same 
in  this  action  was  rightful.  From  which  the  defendant 
appealed. 

No  counsel  for  plaintiff. 

Messrs.  Skinner  &  Leary,  for  defendant. 
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Clark,  J.:  This  is  not  the  case  of  a  mortgage  upon 
realty  in  wHich  improvements  put  upon  the  land  by  the 
mortgagor  become  additional  security  for  the  debt.  Whar- 
Um  V.  Moore,  84  N.  C,  479 ;  Barker  v.  Oiven,  93  N.  C,  198. 
Nor  is  it  the  case  of  a  mortgage  upon  cro[)S,  as  to  which  it 
has  been  held  that  there  could  not  be  a  mortgage  enforceable 
at  law,  upon  a  crop  other  than  that  of  the  year  immediately 
ensuing  the  execution  of  the  mortgage.  Loftin  v.  Hinea,  107 
N.  C,  360,  and  cases  there  cited.  The  mortgage  here  is  upon 
trade-fixtures,  which  the  mortgagor  had  the  right  to  remove, 
and  not  only  upon  those  existing  when  the  mortgage  was 
executed  but  also  on  those  thereafter  "  to  be  affixed." 

The  question  presented,  therefore,  is  as  to  the  validity  of  a 
chattel  mortgage  upon  subsequently  acquired  property,  other 
than  crops.  At  common  law  no  mortgage  was  valid  except 
upon  property  in  existence  and  actually  or  potentially  the 
property  of  the  mortgagor  when  the  mortgage  is  given. 
This  doctrine  has  been  modified  to  a  varying  extent  in 
different  jurisdictions.  We  need  not  consider  the  much 
discussed >  question  whether  a  mortgage,  upon  subsequently 
acquired  property  is  valid  as  to  third  parties  who  have 
acquired  rights  by  attachment  or  levy  of  an  execution.  The 
decisions  on  that  point  are  diametrically  opposed,  and  by 
Courts  of  the  highest  dignity.  Herman  on  Chattel  Mort- 
gages, sec.  46;  Long  v,  Hines,  10  Am.  St.  Repts.,  192,  and 
notes;  Borden  v.  Crook,  19  Am.  St.  Repts.,  23;  Jones  Chat. 
Mortgages,  sees.  138,  171,  173,  174;  Gregg  v.  Sandford,7& 
Am.  Decisions,  719,  and  notes  723-733;  Moody  v.  Wright, 
46  Am.  Dec,  706,  and  notes.  There  is,  however,  almost  a 
consensus  of  opinion  that  a  mortgage  upon  subsequently 
acquired  property  is  valid  as  to  third  parties  when  given 
upon  the  rolling  stock  of  a  railroad,  upon  the  ground  that 
such  acquisitions  are  not  for  the  purposes  of  resale,  but  for 
permanent  addition  and  betterment  in  the  use  of  the  road 
which  is  mortgaged,  and  for  the  further  reason  that  gener- 
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ally  there  is  a  legislative  act  authorizing  it.  Pennoc  v.  Goe^ 
23  Howard,  117;  1  Jones  on  Mort.,sec3.  152-B55;  Cotien  v. 
WiUoughhy,  83  N.  C,  75;  Herman,  supray  sec.  48;  Jones  on 
R.  R.  Securities,  sees.  121-145. 

In  tlie  present  instance  the  controversy  is  between  the  mort- 
gagor and  the  assignee  of  the  purchaser  at  the  mortgage 
sale.  No  rights  of  third  parties  have  intervened.  In  such 
cases  the  great  weight  of  authority  now  is  in  favor  of  the 
validity  of  such  contract  in  equity,  inter  partes.  Beale  v. 
White,  94  U.  S.,  382 ;  Jones  Chattel  Mort.,  sees.  161-166, 
and  cases  there  cited;  Ludwig  v.  Kitt,  20  Hun.,  265;  While 
V.  Thomas,  50  Miss.,  49;  Wisner  v.  Ocumpagh,  71  N.  Y.,  113; 
Moody  v.  Wright,  supra.  It  is  needless  to  consider  here 
whether  or  not  claim  and  delivery  proceedings  lay  for  the 
recovery  of  the  fixtures  before  being  severed.  The  plain tifiF 
under  such  proceedings  actually  took  possession  and  removed 
the  buildings  "afterwards  erected,"  as  specified  in  the  mort- 
gage; they  have  since  been  destroyed  by  fire,  and  as  the 
mortgage  thereon  was  valid  as  between  the  parties,  it  is  clear 
the  defendants  cannot  recover  the  value  of  the  property,  which 
ceased  to  be  theirs  after  the  sale  under  the  mortgage. 

Affirmed. 


RUFFIN  LEE  et  al.  v.  ANNA  B.  WILLIAMS  et  al. 
Excej)tio7is — Appeal —  Trial —  Will — Evidence, 

1.  Exceptions  to  the  refusal  of  the  Court  to  grant  a  prajer  for  instruc- 
tions,  or  in  granting  a  prayer,  or  to  instructions  generally,  cannot 
be  taken  for  the  first  time  in  the  Supreme  Court;  properly,  they 
should  be  made  on  a  motion  for  a  new  trial,  but  it  is  sufficient  if 
they  are  assigned  in  the  statement  of  the  case  on  appeal. 
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3.  Upon  the  trial  of  an  issue  devisavit  vel  non,  the  caveators  offered  tes- 
timonj  tending  to  show  that  the  testator  had  made  a  will  devising 
bis  property  to  propound ers — a  second  wife  and  her  daughter — to 
the  exclusion  of  his  children  by  a  former  marriage;  that  subse- 
quently he  became  dissatisfied  with  its  provisions  and  expressed  a 
purpose  to  alter  it  and  make  some  provision  for  his  children;  that 
the  wife  had  possession  of  the  instrument  and  would  not  produce 
it,  and  that  she,  at  times,  was  not  kind  to  him,  and  that  testator 
died  without  making  any  alteration  in  his  will.  There  was  no 
other  evidence  of  threats  or  undue  influence:  Held,  that  it  was 
error  to  submit  the  testimony  to  the  jury,  as  it  contained  no  evi- 
dence to  support  the  allegation  that  the  paper  was  not  a  valid  will, 

Issue  of  devisavit  vel  non,  tried  at  Fall  Term,  1891,  of 
Orange  Superior  Court,  before  Winstoyi,  J,  Judgment  for 
the  caveators.     Appeal  by  the  propounders. 

The  following  is  so  much  of  the  evidence  as  need  be  set 
out; 

Ben  Howard:  "Deceased  said  to  me  that  he  'had  made  a 
will;  Mr.  Parrish  wrote  it;  willed  all  to  his  wife  Jane,  and  if 
he  lived  to  see  Monday  he  was  going  to  send  for  Mr.  Parrish 
to  come  and  alter  it;'  Jane  then  came  into  the  room ;  she  was 
about 'half  snapped^  (which  he  explains  to  mean  drunk); 
he  told  Jane  to  please  go  out;  she  did  so;  she  then  came 
back  tw^ice  and  said  she  had  toothache;  deceased  said,  'You 
disturb  me  so  I  can't  have  any  peace  with  my  friends;'  said 
to  me  he  had  left  all  to  Jane  and  Annie,  and  was  dissatisfied, 
and  was  going  to  alter  it  Monday;  that  his  daughter  Sallie 
had  run  away  and  married  a  man  he  did  not  like,  else  he 
would  have  left  her  his  property;  none  of  deceased's  family 
lived  with  him  since  he  married  Jane — disagreeable  for 
them  there,"  Ac. 

Ellen :  "  Often  visited  deceased ;  Jane  was  very  kind  to 
him ;  after  he  got  sick  she  was  very  ill  to  him;  I  said  to  him 
that  I  had  heard  he  had  not  willed  his  children  anything; 
he  said,  *  Yes,  I  was  very  mad  then,  but  now  I  think  they 
ought  to  have  something,  and  I  want  to  see  Mr.  Parrish  and 
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have  it  changed;'  was  dissatisfied  now  with  the  will;  said 
his  wife  was  not  the  woman  he  took  her  to  be;  did  not  say 
how  or  why  that  he  treated  her  bad." 

William  Allison :  "Son  of  deceased  ;  father  said  to  me, '  I 
was  mad  when  I  made  the  will,  and  am  dissatisfied;  yoa 
were  gone  and  the  children  were  gone;  1  could  not  hear  from 
you,  but  now  I  want  it  changed.'  After  that  Mr.  Parrish 
came,  and  Jane  said,  *  Don't  change  the  will,  and  I  will  give 
William  a  lot  on  the  hill;'  deceased  could  not  get  the  will, 
because  his  wife  had  locked  it  up ;  Jane,  the  wife,  said,  *  If  I  go 
away,  you  children  will  throw  me  out  of  the  house;'  father 
told  me  after  Christmas  that  Jane  treated  him  like  a  dog ; 
she  was  drunk  at  that  time;  1  ran  away  because  step-mother 
treated  me  bad  in  1885." 

William  Rogin  :  "  Deceased  told  me  that  the  will  did  not 
satisfy  him  ;  that  he  made  it  to  keep  peace  and  on  account  of 
his  wife;  that  he  wanted  to  see  Howard  and  was  going  to 
have  it  altered  ;  Jane  then  had  toothache." 

Mr  J.  W.  Graham^  for  caveators. 
Mr.  C.  D.  Turner^  for  propounders. 

MacRae,  J.:  The  following  is  the  issue  presented  to  the 
jury :  '*Is  the  paper- writing,  or  any  part  of  same,  propounded 
for  probate;  and  if  so,  what  part,  the  last  will  and  testament 
of  Augustus  E.  Allison,  deceased?" 

The  f»ropounders  rested  after  proving  the  formal  execution 
of  the  instrument,  which  was  not  controverted.  The  ground 
upon  which  the  validity  of  this  instrument  as  a  will  was 
impeached,  was  "that  its  execution  was  procured  by  the 
undue  influence  of  Jane  Allison,  alias  Jane  Wheaton,  and 
the  said  Augustus  Allison  was  prevented  by  the  conduct  and 
threats  and  undue  influence  of  said  Jane  Wheaton  from  alter- 
ing and  cancelingsaid  paper,as  he  desired  and  intended  to  do." 
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The  caveators  examined  several  witnesses  offered  in  sup- 
port of  their  contention,  and,  having  closed,  "his  Honor 
stated  that  if  the  jury  should  set  aside  the  will  on  the  testi- 
mony, the  Court  would  be  compelled  to  set  the  verdict  aside, 
and  in  order  that  the  caveators  may  have  full  benefit  of  the 
exception,  the  Court  will  charge  the  jury  that  the  proof  is 
not  sufficient  to  go  to  the  jury.  The  caveators  ask  to  have 
the  jury  pass  upon  the  matter  anyway,  and  the  Court  again 
says:  *  Well,  gentlemen,  you  may  do  so  if  you  choose,  but 
you  have  the  views  of  the  Court.'"  Thereupon  the  pro- 
pounders  called  additional  witnesses. 

We  have  carefully  examined  all  the  testimony,  as  reported 
in  the  case  on  appeal,  and  we  concur  in  the  opinion  ex- 
pressed by  his  Honor  when  the  caveators  closed.  It  was  a 
useless  consumption  of  time  and  protraction  of  the  trial  by 
the  propounders  to  have  introduced  further  testimony,  and 
we  can  see  nothing  in  the  additional  evidence  offered,  on  both 
sides,  which  should  have  changed  the  view  already  expressed 
by  his  Honor.  The  testimony  is  voluminous  and  extended, 
and  no  good  purpose  would  be  subserved  by  setting  it  out 
here;  bilt  there  was  no  testimony  which  in  itself  tended  to 
establish  the  fact  either  of  threats  or  of  undue  influence. 
The  counsel  for  the  propounders,  however,  presented  no 
request  in  writing  for  a  special  instruction  to  that  effect, 
though  he  seems  to  have  made  it  orally  at  the  close  of  the 
caveator's  testimony  and  again  during  his  argument. 

Section  415  of  The  Code  provides  that "  counsel  praying  of 
the  Judge  instructions  to  the  jury,  shall  put  their  requests  in 
writing,  entitled  of  the  cause,  and  sign  them  ;  otherwise  the 
Judge  may  disregard  them." 

The  authorities  on  the  subject  are  so  numerous  that  we 
will  cite  only  the  last  cases.  Slate  v.  Horton,  100  N.  C,  443, 
and  Po9eij  v.  Patton,  109  N.  C,  455. 

There  are  several  exceptions  to  the  charge  of  his  Honor,  all 
of  which  but  the  one  we  shall  notice  hereafter  are  without 
merit,  and  indeed  were  not  relied  upon  in  this  Court. 
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His  Honor  instructed  the  jury,  among  other  things:  "If 
the  jury  believe  that  the  will  was  executed  by  the  deceased  in 
his  life-time,  a  man  capable  of  making  a  will,  that  is,  of 
sound  mind  and  disposing  memory,  and  the  same  was  wit- 
nessed by  James  Norwood  and  Calvin  E.  Parrish,  who  signed 
the  same  as  witnesses  at  the  request  and  by  the  direction  of 
the  deceased  and  in  his  presence,  then  the  Court  charges 
you  that  this  is  the  last  will  and  testament  of  Augustus  E. 
Allison,  the  deceased,  unless  the  caveators  have  shown  you 
from  the  evidence  that  the  will  was  procured  by  the  undue 
influence  and  conduct  of  the  witness  Jane  Allison  exercised 
over  the  deceased."     To  this  the  propounders  except. 

By  section  412,  subsec.  3  of  The  Codey  it  is  provided: 
"If  there  shall  be  error,  either  in  the  refusal  of  the  Judge 
to  grant  a  prayer  for  instructions,  or  in  granting  a  prayer, 
or  in  his  instructions  generally,  the  same  shall  be  deemed 
excepted  to  without  the  filing  of  any  formal  objections." 
This  section  is  not  to  be  construed  to  permit  an  exception 
to  be  taken  for  the  first  time  in  the  Supreme  Court,  but  it  is 
sufficient  if  set  out  in  appellant's  case  on  appeal,  although 
the  proper  method  of  taking  advantage  of  it  is  to  assign 
error  on  a  motion  for  a  new  trial.     Clark's  Code,  2d  Ed.,  p. 
382.     Here  we  find  an  exception  noted  and  an   assignment 
of  error  in  this  particular;  and  we  hold  the  exception  well 
taken,  although  the  propounders  could  not  take  advantage 
of  the  refusal  of  his  Honor  to  give  the  instruction  asked, 
because  it  was  not  in  writing,  as  required  by  the  statute. 

The  error  in  the  charge  is  in  leaving  it  to  the  jury  to 
decide  whether  the  caveators  had  shown  from  the  evidence 
that  the  will  was  procured  by  the  undue  influence  and 
conduct  of  the  witness  Jane  Allison  exercised  over  the 
deceased,  when  there  was  no  evidence  to  go  to  thfe  jury  to 
enable  them  to  find  such  to  be  the  fact.  If  there  had  been 
any  evidence,  however  slight,  it  would  have  been  the  duty 
of  his  Honor  to  submit  it  to  the  jury,  and  if  they  should 
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have  found  against  its  weight,  it  would  have  been  in  his 
discretion  to  have  set  the  verdict  aside ;  but  that  province 
does  not  belong  to  this  Court,  and  we  could  not  have  dis- 
turbed it. 

The  evidence  in  this  case  was  not  sufficient  to  raise  a  con- 
jecture, and  was  an  insufficient  foundation  for  a  verdict,  and 
therefore  was  no  evidence  to  be  left  to  the  jury.  State  v. 
FiVwon,  63  N.  C,  335. 

Although  it  was  not  error  to  refrain  from  giving  instruc- 
tions, unless  they  are  asked,  yet  care  must  be  taken  when 
the  Judge  thinks  it  proper,  of  his  own  motion,  or  at  the 
party's,  to  give  them,  that  they  be  not  in  themselves  erro- 
neous, or  so  framed  as  to  mislead  the  jury.  Bynum  v.  Bynum^ 
11  Ired.,  632 ;  Burton  v.  Railroad,  84  N.  C,  192. 

New  Trial.  Error, 


JUDITH  W.  HARRISON  et  al.  v.  T.  L.  HARGROVE  et  al. 
PETITION    OF   PLAINTIFF   TO   REHEAR.      (See    109    N.    C,  346.) 

Messrs,  Batchdor  and  Devereux  (by  brief)  for  petitioners. 
Mr.  E.  C.  Smith,  contra. 

Peb  Curiam:  We  have  carefully  examined  the  petition 
filed  in  this  case,  as  well  as  the  learned  brief  of  the  counsel 
for  the  petitioners.  Upon  due  consideration,  our  conclusion 
is  that  the  judgment  heretofore  rendered  should  not  be  dis- 
turbed. As  the  opinion  of  the  Court  fully  sets  forth  our 
fiews,  it  is  needless  to  repeat  them  in  disposing  of  the  pres- 
ent proceeding.  Petition  Denied. 
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WILLIAM  A.  BARBER  v.  WILLIAM  H.  BUFFALOE. 

Assignment  in  Fraud  of  Creditors — Exemptions — Evidence- 
Fraudulent  Intent. 

1.  The  reservation  of  exemptions  allowed  by  law  in  a  deed  of  assignment 

is  no  evidence  of  a  fraudulent  intent. 

2.  Employing  an  attorney  who  resides  at  some  distance,  and  in  another 

county,  to  draw  the  deed  of  assignment,  and  making  a  provision 
therein  authorizing  public  or  private  sale  for  cash,  are  not  circum- 
stances of  fraud. 

3.  In  an  action  by  the  assignee,  under  a  deed  of  assignment  for  the  pos- 

session of  certain  articles  conveyed  and  described  therein,  in  the 
possession  of  a  constable  under  execution,  it  appeared  that  the 
assignment,  which  preferred  one  creditor,  was  made  after  sum- 
mons served  and  promise  made  to  pay  some  of  the  debts  on  a  day 
certain,  and  immediately  after  such  service  and  promise  the 
assignee  sent  some  distance  to  another  county  and  procured  an 
attorney  to  write  the  assignment  in  great  haste,  and  in  the  night, 
and  the  same  was  in  like  manner  recorded:  Held,  (1)  That  these 
circumstances  are  not  inconsistent  with  an  honest  intent;  (2)  that 
such  haste  and  secrecy  might  well  have  been  in  the  interest  of  the 
preferred  creditor;  (3)  that,  it  appearing  further,  by  the  assignor's 
testimony,  that  his  intent  was  not  fraudulent,  the  Court  erred  in 
not  giving  the  instruction  asked,  *'that  there  was  no  sufficient 
evidence  to  go  to  the  jury  that  the  plaintiff  was  not  the  owner  of 
the  property  described  in  the  complaint." 

(MacRae,  J.,  dissenting.) 

> 

Civil  action,  tried  at  September  Term,  1892,  of  Superior 
Court  of  Northampton,  before  Brown,  J. 

The  debtor,  J.  C.  Lassiter,  assigned  his  stock  of  goods  and 
many  other  articles  of  personal  property,  subject  to  his 
exemption  "to  be  set  apart  to  him  in  the  manner  provided 
by  law,"  and  also  all  his  notes  and  other  evidences  of  debt, 
to  the  plaintiff  as  trustee,  with  power  to  sell  publicly  and 
privately  and  apply  the  proceeds  as  they  might  arise  from 
sales  and  collections:  first  to  the  payment  of  the  costs  inci- 
dent to  the  execution  of  the  trust  and  five  per  cent,  as  the  com- 
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missions  of  the.  trustee ;  second,  to  the  discharge  of  the  resi- 
due of  a  debt  due  to  a  particular  creditor  for  borrowed 
money  remainiug  unpaid  after  the  sale  of  a  tract  of  land 
already  conveyed  to  such  creditor  to  secure  the  same  debt; 
and  thirdly,  any  residue  left  after  paying  the  personal  prop- 
erty exeoaption,  costs  and  commissions  pro  rata  in  satisfac- 
tion of  all  other  outstanding  debts. 

The  defendant  Bufifaloe  served  summons  in  two  actions, 
brought  by  one  Augustus  Wright,  on  Lassiter,  Saturday, 
December  7,  1889,  and  obtained  judgment  the  same  day,  but 
he  did  not  place  execution  in  the  defendant  till  December 
11, 1889.  On  Saturday,  when  defendant  served  summons, 
Lassiter  told  him,  if  defendant's  testimony  is  to  be  believed, 
that  he  would  come  to  Jackson  on  the  following  Thursday, 
would  see  Mr.  Peebles,  counsel  for  Wright,  and  make  arrange- 
ments to  pay  the  debt.  But  on  Saturday  night  one  Riddick 
was  sent  by  Lassiter,  for  whom  he  was  then  acting  as  clerk, 
eighteen  miles  to  bring  a  lawyer  fronj  Scotland  Neck  (Jack- 
son, the  county  seat,  being  only  fourteen  miles  from  his 
home).  The  attorney  arrived  at  Lassiter's  house  on  Sunday 
morning,  and  at  10  o'clock  on  Monday  morning  wrote  the 
assignment  which  was  taken  to  Jackson  by  Riddick,  who 
was  accompanied  by  plaintiff,  so  early  that  it  was  necessary 
to  arouse  the  Clerk  and  Register  of  Deeds  in  order  to  have 
the  assignment  proved  and  registered.  Riddick  and  Barber 
returned  to  the  store  in  about  two  hours,  and  the  latter  took 
possession  of  the  property  conveyed,  on  the  same  day,  Mon- 
day. Four  days  later,  the  defendant,  as  constable,  levied 
the  executions  in  favor  of  Wright  on  the  unsold  goods  in 
the  store  and  seized  them.  Lassiter  testified,  among  other 
things  not  material,  as  follows :  "  I  made  the  deed  in  trust  to 
pay  the  creditors  named  in  the  trust,  not  to  cut  out 
Augustus  Wright.  I  wanted  to  prefer  Norman  &  Emmett, 
because  I  owed  them  borrowed  money,  and  I  put  all  other 
creditors  on  equality."    The  defendant,  as  an  officer,  levied 
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the  executions  placed  in  his  hands  on  the  day  he  received 
them  (March  11,  1889)  on  the  stock  of  goods,  and  the  plain- 
tiff, as  trustee  named  in  the  deed  of  trust,  brought  the  action 
to  recover  them. 

Upon  the  testimony,  of  which  the  foregoing  summary  sets 
forth  all  that  is  material,  the  plaintiflF  asked  the  following 
instructions :  "  That  there  is  no  sufficient  evidence  to  go  to 
the  jury  that  the  plaintiff  is  not  the  owner  of  the  property 
described  in  the  complaint."  The  request  was  refused,  and 
the  plaintiff  excepted.  Verdict  and  judgment  for  defendant. 
Plaintiff  appeals,  and  assigns  as  error  the  refusal  to  give  the 
instruction  asked. 

Mr,  R.  0.  Burtoriy  for  plaintiff. 
Mr.  S.  F.  Mordecaiy  for  defendant. 

Avery,  J.:  The  testimony  of  Lassiter  as  to  his  intent 
was  not  contradicted,  unless  the  circumstances,  shown  by 
him  and  other  witnesses,  were  badges  of  fraud  to  be  sub- 
mitted to  the  jury  as  tending  to  prove  a  purpose  on  his  part 
to  hinder,  delay  or  defeat  other  creditors.  The  fact  that  the 
goods  were  in  express  terms  assigned  "subject  to  his  personal 
property  exemption  to  be  set  apart  to  him  in  the  manner 
prescribed  by  law,"  is  no  evidence  of  a  fraudulent  intent 
whatever,  and  it  would  be  error  to  submit  the  fact  to  the 
jury  as  tending  to  show  such  purpose.  Eigeiibrun  v.  Smiih, 
98  N.  C,  207 ;  Babbitt  v.  Rodwell,  105  N.  C,  244.  The  cir- 
cumstance that  the  deed  clothes  the  plaintiff,  as  trustee,  with 
power  to  sell  for  cash,  either  publicly  or  privately,  is  not 
inconsistent  with  perfect  good  faith,  and  is  not  a  badge  of 
fraud  to  be  considered  by  the  jury  as  bearing  upon  the 
intent.  Babbitt  v.  Radwell^  supra.  The  employment  of  a 
lawyer  who  lived  outside  of  Northampton  County  and  eigh- 
teen miles  from  the  debtor's  residence,  while  the  court-house 
was  distant  only  fourteen  miles,  was  not  a  circumstance  to 
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be  le't  to  the  jurv  a^  tending  to  s'.iow  the  intent.     It  is  not 
neres«ary  to  a<lcluce  authority  in  support  of  the  proposition 
that  the  C  »un  could  not  leave  the  jury  at  liberty  by  express 
instnietion  to  inter  a   fraudulent  intent  from  the  fact  of 
ernplos  ing  counsel  living  outside  of  the  debtor's  county,  or 
more  reni'ite  from  his  home  than   tlie  court-house  of  his 
county.     But  after  telling  the  defendant  when  he  served  the 
summons  on  him  in  two  cases  on  Saturday  morning  about 
10  oclock,  to  say  to  Mr.  Peebles  (counsel  for  the  creditors 
sui  ig)  that  he  would  "  come  up  on  the  next  Thursday  and 
try  to  make  arrangements,"  the  debtor  sent  his  clerk  on  the 
same  evening  to  Scotland  Neck  for  his  own  counsel  (Mr. 
Dunn),  who  arrived  on  Sunday  morning,  and,  after  waiting 
for  the  Sabbath  to  pa3S,  wrote,  at  1  o'clock  Monday  morn- 
ing, the  assignment  which,  upon  being  duly  executed,  was 
sent  by  his  clerk  Riddick,  accompanied  by  the  plaintiff,  to 
Jackson,  where   they  aroused   the   Clerk  and    Register  of 
D.-eds  from  their  slumbers  in  order  to  prove  the  assignment 
and  cause  it  to  be  registered.     The  main  question,  therefore, 
is  whether  the  conduct  of  the  debtor,  in  making  all  of  these 
arrangements  to  f  xi)edite  the  execution  and  registration  of 
the  deed,  was  sufficient  of  it.-clf  to  go  to  the  jury  as  evidence 
of  a  fraudulent  purpose  to  hinder,  delay  or  defeat  the  credi- 
tors, other  than    Norman  &  Everitt.     It  must  be  remem- 
bered that  Lassiter  had  previously  mortgaged  a  tract  of  land 
to  secure  the  debt  due  to  Norman  &  Everitt,  and  in  the 
assignment,  after  preferring  tliem  as  to  any  balance  due 
over  and   above  the  sum  realized  by  selling  the  land,  had 
provided  for  the  payment  pro  rata  of  all  other  debts  owing 
by  liiin,  whether  mentioned  therein  or  not.     So  that  the  only 
practical  effect  of  his  haste  in  the  preparation,  execution  and 
recording  of  the  deed,  was  to  give  Norman  &  Everitt  a  lien 
upon  the  goods  before  the  other  creditor,  Wright,  could  thwart 
his  purpose  by  seizing  them.     The  law  recognizes  the  debtors 
right  to  prefer,  by  assignment,  duly  registered,  one  or  more 
111-14 
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creditors  over  all  others  up  to  the  very  moment  when  a 
superior  lien  is  acquired  by  seizure  under  execution.  The 
facts  in  this  case,  in  any  aspect,  show  that  the  debtor  has  but 
exercised  the  privilege  which  is  universally  accorded  to  him 
in  this  State.  Gugijenheimer  v.  Brookfield,  90  N.  C,  232 ;  Haf- 
'iter  V.  Iriuiuj  1  Ired.,  49G. 

Waite,  in  his  work  on  Fraudulent  Conveyances,  sec.  390, 
and  note,  says:  *'The  riglit  of  a  debtor  under  the  rules  of 
the  common  law'to  devote  his  whole  estate  to  the  satisfaction 
of  the  claims  of  particular  creditors,  results  from  the  absolute 
ownersFiip  which  every  man  claims  over  that  which  is  his 
own.  It  makes  no  difference  that  the  creditor  and  debtor 
both  knew  that  the  eflTect  of  the  application  of  the  insol- 
vent's estate  to  the  satisfaction  of  the  particular  claim,  would 
be  to  deprive  other  creditors  of  the  power  to  reach  the 
debtor's  [)roperly  by  legal  process  or  enforce  the  satisfaction 
of  their  claims.  If  there  is  no  secret  trust  agreed  upon 
between  the  debtor  and  creditor  in  favor  of  the  former,  the 
transaction  is  a  valid  one  at  common  law."  If  the  debtor 
makes  choice  of  creditors,  merely,  without  contriving  that  any 
other  [larticular  creditor  or  class  of  creditors  shall  never  be 
paid,  or  shall  be  delayed,  hindered  or  embarrassed  in  the 
enforcement  of  their  demands,  he  exercij^es  a  right  accorded 
to  him  by  law.  Bump.  Fraud.  Con.,  p.  223.  "A  preference 
may  be  given,"  says  Bump.,  page  218,  "and  received  for  the 
express  purpose  of  defeating  an  execution,  for  the  mere 
intent  to  defeat  an  execution  does  not  of  itself  constitute 
fraud.  This  is  not  delaying  or  hindering  within  the  meaning 
of  the  statute.  It  does  not  deprive  other  creditors  of  any 
legal  right,  for  they  have  no  right  to  a  priority.  It  is  a  race 
in  which  it  is  impossible  for  everyone  to  be  foremost.  He 
who  has  the  advantage,  whether  he  gets  it  by  the  preference 
of  the  debtor  or  by  his  own  superior  vigilance,  or  by  both 
causes  combined,  is  entitled  to  wliat  he  wins,  provided  he 
takes  no  more  than  his  honest  due." 
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If  Wright  had  actually  obtained  judgment  and  caused 
execution  to  issue,  the  mere  preference  of  another  creditor 
after  that,  though  the  assignment  was  executed  in  the 
night  titne,  was  not  fraudulent  if  there  was  no  purpose  to 
defeat  the  collection  of  Wright's  claim,  except  in  so  far  as 
such  a  result  was  necessarily  incidental  to  the  preference. 

The  creditor,  represented  by  the  defendant,  is  not  attacking 
for  fraud  a  conveyance  of  the  property  to  another,  or  in  trust 
for  the  exclusive  benefit  of  others,  but  an  assignment  under 
which  he  (Augustus  Wright)  with  all  creditors,  other  than  the 
preferred  firm,  is  to  share  as  a  beneficiary  in  proportion  to  the 
amounts  of  their  respective  claims.     If  the  debtor's  right  to 
prefer  by  assignment  can  be  exercised  in  favor  of  any  one 
debt  up  to  the  very  moment  when  a  lien  is  acquired  by  some 
other  creditor,  have  the  Courts  power  to  restrict  this  privi- 
lege, of  which  the  Legislature  has  refused  to  deprive  debtors 
since  the  repeal  of  the  stay  laws,  by  arbitrarily  declaring  that 
if  arrangements  are  made  on  Saturday  night,  and  after  suit 
brought  on  Saturday  morning,  for  its  exercise  before  day- 
light on  Monday  morning,  the  jury  may  be  left  to  draw  a 
distinction   more  subtle  than  any  of  the  diversities  of  Lord 
CoKK,ortherefinements  of  mediaeval  metaphysicians  between 
knowingly  preferring  a  given  claim  on  the  day  before  suit  is 
brought,  and  the  exercise  of  the  same  right  which  the  Leg- 
islature persistently  refuses  to  take  from  him,  on  Monday 
morning  before  daylighl?     Assignments  are  usually  made 
by  men  who  are  not  able  or  not  willing  to  meet  their  obli- 
gations and  perform  their  promises,  and  it  would  seem  not 
simply  parodoxical  but  absolutely  absurd   to  assert  for  a 
debtor,  who  assigns  because  of  failure  to  keep  his  promi&es, 
the  unqualified  power  to  create  a  superior  lien  on  his  prop- 
erty in  favor  of  any  given  creditor  up  to  the  moment  of  dock- 
eting a  judgment,  and  at  the  same  time  claim  for  the  cred- 
itor the  right  to  appeal  to  a  jury  to  set  aside  the  deed  giving 
the  preference  because  the  suit  had  been  brought  (not  judg- 
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ment  entered )  before  its  execution,  and  because  he  had  super- 
added a  vague  promise  to  make  arrangements  on  a  given 
day  to  liis  already  broken  agreement  to  pay  at  maturity'. 
Bump  F.  C,  218.     If  the  last  false  promise  is  a  circumstance 
to  be  considered  at  all,  then  the  failure  to  meet  his  obliga- 
tion to  each  creditor,  as  debts  fall  due,  can  be  arraN^ed  in  solid 
{)halanx  to  show  that  his  intent  was  to  defraud.     Law    is 
founded  upon  reason,  and  it  would  be  not  only  sticking  in 
the  bark  to  attempt  to  follow  such  a  nice  refinement,  but 
would  lead  to  a  contradiction  of  another  well  settled  and 
important  principle,  often  called  in  aid  to  determine  a  ques- 
tion of  motive  or  purpose.     A  person  is  always  presumed  to 
intend  the  natural,  mucli  more  the  inevitable,  consequences 
of  his  own  act,  and  if  the  only  purpose  was  to  prefer  Xor- 
man  &:  Everitt  even  to  the  extent  of  appropriating  all  of  the 
assets,  if  necessary,  to  the  payment  of  that  debt,  such  a  con- 
sequence  might  reasonably  and  naturally  be  expected    to 
result  from  the  exercise  of  the  power  to  prefer.     The  debtor 
testified  that  his  whole  pur[)<>se  was  to  discharge  the  debt  to 
Norman  &  Everitt,  which  is  conceded  iohe^hona  /?(/f  claim, 
and  not  to  hinder,  delay  or  defeat  the  claim  of  Wright,  or  of 
any  other  creditor.     Are  the  circumstances  relied  onsucli  as 
should  be  submitted  as  testimony  tending  to  contradict  him? 
There  is  no  expression  in  the  assignment  which  shows  it  to 
be  fraudulent  in  law,  or  which  raises  a  presumption  of  bad 
faith  in  its  oxocution,  or  which  gives  rise  to  such  a  suspicion 
of  fraud  as  may  be  rightfully  considered  by  the  Jury  upon  an 
issue  involving  the  question.     The  extreme  limit  to  which 
this  Court  have  gone  in  subordinating  the  right  of  prefer- 
ence to  the  requirement  of  good   faith  imposed  by  statute 
{The  Codcy  §  1545)  was  in  Savage  v.  Knight,  92,  N.  C,  493. 
But  the  complaining  creditor  in  that  case  (Savage,  Sjn  <fe 
Co.)  was  not  provided  for  at  all  in  any  class;  w^hereas   all 
other  creditors  were  to  share  equally  in  any  assets  remaining 
after  discharging  the  residue  of  the   debt  due  Norman     ot 
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Everitt.  Bump.  F.  C,p.  224.  Another  marked  distinction 
between  the  two  cases,  grows  out  of  the  fact  that  while  the 
denial  hy  Lassiter  of  any  intent  but  that  to  prefer,  w^iich 
wa3  not  unlawful,  {Hafner  v.  Irwin^  supra;  Lee  v.  Flannagariy 
7  Ired.,  471)  is  not  contradicted,  it  appeared  there  that  one  of 
the  ceilim  q*ie  trust  declared  in  presence  of  the  assignor,  with 
the  assent  of  the  latter,  that  the  actual  purpose  of  both  in 
making  the  assignment  was  to  defeat  the  collection  of  the 
claim  of  Savage,  Son  &  Co. 

In  Moore  v.  Hlnnant,  89  N.  C,  455,  the  question  presented 
was,  whether  there  was  upon  the  face  of  the  deed  anything 
so  suggestive  of  fraud  as  to  raise  a  question  for  the  jury,  and 
the  main  point  in  several  other  cases  was  precisely  the  same. 
Bohhiit  V.  Rodwell,  105  N.  C,  244,  and  cases  cited ;  Pltiftr  v. 
EnviH,  100  N.  C,  59.  It  is  a  well  settled  principle  that  a  volun- 
tary assignment,  not  upon  its  face  fraudulent  in  law,  and 
containing  no  provision  which  raises  a  presumption  of  fraud 
in  its  execution,  may  nevertheless  be  subject  to  attack  before 
the  jury  because  of  some  provision  in  the  deed  looking  to 
the  b  nefit  of  the  debtor  and  to  the  detriment  of  the  creditor, 
and  where  no  inference  of  bad  faith  may  be  drawn  from  the 
instrument  itself  by  testimony  dehors.  But  the  authorities 
already  ci(ed,  and  many  others  that  might  he  adduced,  fully 
sust-^in  the  position  that  the  mere  exercise  of  the  right  of 
prt»ference  in  an  assignment  is  not  sufficient  of  itself  to  go 
to  ihe  jury  in  support  of  the  contention  that  it  was  executed 
for  a  fraudulent  purpose.  It  would  seem  equally  dear  that 
the  right  of  preferring  creditors,  if  it  exists  at  all,  carries 
wi'h  it,  as  incidental  to  its  proper  exercise,  the  further  right, 
without  giving  rise  to  suipicii)n,  to  secure  the  services  of 
C()uns^^l  living  inside  or  outside  of  the  county,  and  to  execute 
the  deed  at  any  hour  i  i  the  day  or  nigiit,  certainly  whereall 
creditnrs,  including  those  who  attack  the  deed,  come  in  pro 
rata  after  the  sat'stac  ion  of  one  debt  that  is  preferred.  The 
failure  to  examine  Birbr  raises  no  presumption  of  fraud. 


214  IN  THE  SUPREME  COURT. 


Barber  v.  Buffaloe. 


It  does  not  appear  that  he  was  actually  present  at  the  time 
of  the  execution,  though  he  accompanied  Riddick  to  Jack- 
son very  early  in  the  morning.  But  had  he  been  present,  the 
plaintiff  was  not  bound  to  examine  all  of  the  witnesses 
present  to  rebut  any  inference  which  the  law  would  draw 
against  him  for  withholding  testimony,  even  had  it  been  a 
secret  transaction  exclusively  between  relatives.  The  testi- 
mony of  Lassiter  that  he  executed  the  deed  for  no  purpose 
other  than  to  give  a  preference  to  Norman  &  Everitt,  was 
ample  to  destroy  a  presumption,  if,  in  fact,  any  could  have 
arisen,  when  the  deed  was  drawn,  not  in  the  presence  of  the 
family  or  parties  only,  but  by  his  counsel,  an  attorney  of 
high  standing.  Iltlms  v.  GrceUy  l05  N.  C,  251.  The  fact  that 
Lassiter  wished  to  give  a  superior  lien  to  Norman  &  Everitt 
over  Wright,  before  the  latter  could  obtain  his  judgment  and 
cause  execution  to  issue,  and  that  with  that  end  in  view  be 
and  his  attorney  prepared  the  assignment  soon  after  mid- 
night, is  not  evidence  of  fraud  for  the  jury,  the  claim  of  the 
complaining  creditor  not  being  left  out  entire!}'',  as  in  Savage 
V.  Knighty  8vpra,  but  standing  on  a  footing  with  all  other  dt^bts. 
There  is  no  testimony  that  should  go  to  the  jury  as  evidence 
of  the  intent  except  the  deed  itself  and  the  testimony  of 
Lassiter,  and  the  Judge  should  have  told  the  jur}''  that  there 
was  nothing  upon  the  face  of  the  instrument  to  show  a  fraud- 
ulent purpose.  We  conclude,  therefore,  that  in  refusing  the 
instruction  asked  there  was 

Error. 


J 
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ELLEN  E.  HOOD  v.  ROBERT  B.  SUDDERTH. 

Seduction — Arrest  and  Bail — Party  in  Interest — Feigned Issices — 
Constitution — Code — Breach  of  Promise — Fraud — Deceit. 

1.  An  action  for  seduction  may  now  be  brought  by  the  woman  seduced. 

2.  An  order  for  the  arrest  of  the  defendant  may  be  granted  in  such  action. 

3.  '*  Feigned  issues"  being  abolished  by  the  Constitution,  the  woman, 

when  of  age,  and  not  her  father,  is  the  real  party  in  interest. 

4  'When  the  complaint  in  setting  forth  a  breach  of  promise  to  marry 
shows  facts  sufficient  to  make  out  a  case  of  seduction,  the  action 
may  be  treated  as  one  for  seduction. 

5.  Seduction  is  such  an  injury  to  "person  or  character"  as  authorizes 
arrest  under  section  291,  of  The  Code;  and  involves  also  "  fraud" 
and  '*  deceit,"  ex  vi  termini. 

(Shepherd,  J.,  dissenting.) 

This  was  a  civil  aotiox,  begun  in  Caldwell  County,  and 
heard  by  Graves^  J.,  at  Chambers,  on  motion  t^  vacate  order 
of  arrest. 

It  is  alleged  in  the  complaint  that  the  plaintiff,  being  an 
inmate  of  the  home  of  the  defendant,  and  a  dependent  and 
employee  of  his  mother,  was  seduced  by  the  defendant 
under  promise  of  marriage.  It  is  alleged  that  the  defend- 
ant and  plaintiff,  being  engaged  to  be  married  to  each  other, 
the  former  repeatedly  solicited  sexual  intercourse,  saying  that 
they  would  soon  be  married;  that  it  would  make  no  differ- 
ence and  would  be  no  harm;  which  solicitations  the  plaintiff 
repulsed,  but  thatafler  repeated  solicitations  her  resistance 
was  overcome,  and  "about  the  first  of  April,  1891,  upon  his 
urgently  begging  her  to  submit  to  him,  saying  that  in  a  short 
time  they  would  be  mi^n  and  wife,  and  they  were  already  as 
good  as  married,  she  did  submit  to  his.  embraces,  fully  trust- 
ing to  his  most  solemn  declaration  that  he  would  marry  her 
in  a  month  from  that  time,  *  before  anybody  would  ever  find 
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out  anything/  as  defendant  solemnly  promised  and  declared; 
that  fully  believing  and  trusting  in  the  honor  and  failh  of  the 
defendant  that  he  would  marry  her  in  a  month,  she  allowed 
the  intercourse  between  them  to  go  on  fur  three  or  four  weeks, 
until  it  became  evident  to  her  that  she  was  most  probably 
with  child,  which  fact  she  communicated  to  defendant,  and 
begged  him  to  save  her  from  shame  and  ruin,  as  he  had 
proniised  to  do,'*  whereupon  defendant  appointed  the  24th 
day  of  May,  1891,  for  the  marriage,  and  procured  the  mar- 
riage license,  but  subsequently  left  the  county  and  refused 
to  marry  her.  It  is  further  alleged  that  "b\'  reason  of  the 
belief  she  had  in  his  honor  and  good  faith,  and  because  of 
his  contract  and  agreement  to  marry  her  at  an  early  day,  she 
was  seduced,  and  as  a  consequence  of  such  seduction,  is  now 
pregnant,  and  will  in  due  time  become  the  mother  of  a  child 
of  wliich  the  defendant  is  the  father.  And  that  by  reason 
of  his  forsaking  and  abandoning  her,  and  refusing  to  marry 
her  as  he  contracted  to  do,  and  solemnly  promised  to  do,  she 
has  be  -n  put  to  great  distress  and  suffering — suffering  mental 
anguish  and  bodily  pain — and  bringing  sorrow  and  distress 
upon  herself  and  her  family,  and  in  consequence  of  which 
she  has  been  greatly  damaged. '^ 

In  the  affidavit  it  is  set  forth  ''  that  tiie  said  Robert  Sud- 
derlh  did,  under  promise  of  marriage,  seduce  and  lead  her 
astray,  in  consequence  of  which  she  is  about  to  become  the 
mother  of  a  child  of  which  he  is  the  father,  and  that  he 
refuses  to  comply  with  his  agreement  and  contract."  The 
defendant  moved  before  the  Clerk  to  set  aside  the  order  of 
arrest  which  had  been  issued  in  this  case,  and  that  be  be  dis- 
charged from  custody  on  the  ground — 

**1.  That  the  facts  stated  in  the  complaint  filed  in  this 
cause,  and  in  the  affidavit  also  filed  herein,  do  not  entitle  the 
plaintiff  to  have  the  defendant  arrested,  and  do  not  justify 
an  order  for  the  arrest  of  this  defendant. 
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2.  That  this  being  an  action  for  damages  for  brejch  of 
contract  of  marriage,  the  order  of  arrest  was  im providently 
grantel  and  should  be  vacated. 

3.  That  this  is  not  one  of  those  cases  where  an  order  for 
the  arrest  of  the  defendant  could  be  granted." 

The  motion  was  refused  by  the  Clerk,  and  defendant 
a[>f>ealed.  On  hearing  the  appeal,  his  Honor,  Gii  vves,  J.,' 
affirmed  the  ruling  of  the  Clerk,  and  the  defendant  appealed 
to  this  Court. 

Mr.  E'hwmd  JoveSy  for  plaintiff. 
Mr.  S.  J.  Eivin,  for  defendant. 

Clark,  J. :  The  Code,  §  291  (4),  provides  that  the  defendant 
may  bt-  arrested  in  a  civil  action  when  he  "has  been  guilty 
of  a  frauil  in  iniiurring  the  obligation  for  which  the  action 
is  brouglit,"  or  "when  the  action  is  brought'to  recover  dam- 
ages for  fraud  and  deceit." 

If  the  allegations  are  taken  to  be  true  (and  they  must  be 
for  the  purposes  of  this  motion),  the  defendant,  by  false  and 
frauduh  nt  representations  as  to  the  nature  and  consequences 
of  ihrt  act  he  sdicited,  and  by  means  of  undue  inHuence, 
taking  a^lvantnge  of  the  (josiiion  of  the  plaintiff  as  his  affi- 
anced wife,  the  trust  and  confidtmce  thereby  obtained,  and 
her  Hb-^ence  from  her  relitives  a«  d  friends  and  natural  pro- 
tector-*,  and  heri-olation  in  his  home  and  dependent  position 
tliere,  infiic  ed  tiiis  gross  wrung  and  outrage  upon  her,  and 
thnreaner  abandonee!  her,  leaving  his  home  for  a  distant 
plare  and  refusing  to  m  »rry  her.  Taking  the  allegitions  to 
be  true,  it  needs  no  argutn-^nt  or  citati  »n  of  opinions  of  other 
courts  to  show  that  the  defendant  1ms  wronged  the  plaintiff, 
and  tluit  in  arcomplisldng  h's  purpose  he  hus  been  guilty  of 
"  fraud  and  deceit."  The  word  siduction  ex  vi  termini,  imports 
as  mucb. 
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Indeed,  Acts  1885,  chapter  248,  makes  it  a  felony.  To 
procure  gratification  of  his  lust,  the  defendant  has  taken 
advantage  of  a  dependent  girl,  violated  the  laws  of  hospital- 
ity, and  by  false  representations  and  undue  influence  inflicted 
a  wrong  upon  the  plaintiff.  Surely  this  was  a  tort  com- 
naitted  bv  "  fraud  and  deceit,"  and  an  action  lies  to  recover 
damages  for  the  same.  The  injury  to  the  woman's  character 
is  irreparable,  and  the  procuring  her  to  be  with  child  might 
well,  under  such  circumstances  of  fraud,  be  held  an  injury 
to  ber  person.  If  so,  the  defendant's  arrest  would  have  been 
warranted  also  under  the  first  subsection  of  The  Cod<?,'§20t, 
which  authorizes  arrest  "  wbere  the  action  is  for  injury  to 
person  or  character." 

It  would  seem  that  it  must  be  so,  since  it  is  held  in  Hoover 
v.  Palmar  80  N.  C,  313,  that  "  the  seduction  of  the  daughter 
is  an  injury  to  the  person  of  the  father"  within  the  meaning 
of  this  section.  'If  that  is  so,  it  would  be  difficult  to  see  why, 
when  the  action  is  brought  by  the  woman  herself,  who  alleges 
that  she  was  seduced  by  the  fraud,  deceit  and  undue  influ- 
ence of  the  defendant,  and  made  pregnant  by  him  and  her 
character  ruined,  there  is  not  injury  to  her  person  as  much 
so  as  there  would  have  been  to  the  person  of  her  father  if  he 
had  brought  the  action,  as  he  might  have  done  formerly, 
even  when  the  daughter  was  of  full  age,  if  living  with  him. 

This  would  seem  beyond  question.  But  in  addition,  un- 
der the  letter  and  spirit  of  the  present  Constitution  and  sys- 
tem of  procedure,  this  action  could  be  brought  by  the  woman 
herself,  not  merely  for  the  **  fraud  and  deceit,  but  for  the 
wrong  known  as  seduction,  and  the  defendant  arrested 
under  subsection  2,  section  291  of  The  Code,  It  is  true  that 
at  common  law  an  action  for  seduction  could  technically 
only  be  brought  by  a  father,  master  or  employer,  and  that 
damages  were  alleged  per  quod  sm^vitmm  amisit,  for  value  of 
services  lost,  and  this,  though  in  fact  no  services  were  lost, 
and  even  when  the  woman  was  of  full  age  and  the  father 
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was  not  entitled  to  recover  her  services  of  anyone  else.     It 
was  well  unders*ood  that  this  was  a  mere  fiction,  and  that 
damages  were  awarded  really  for  the  wrong  and  injury  done 
her.    Indeed,  damages  were  always  allowed  out  of  propor- 
tion to  any  possible  estimate  of  the  value  of  services,  and 
even  when  no  services  were  Io3t,  as  when  there  was  no  preg- 
nancy.    In   fact,  the  highest  damages  were  often  awarded 
precisely  in  those  cases  where  the  woman,  by  her  social  posi- 
tion, was  not  expected  to  render  any  services  of  value  to  the 
father  or  master  or  other  plaintiff.     The  Code,  §  177,  having 
provided  that  an  action  t^hould  be*  brought  by  the  real  party 
in  interest,  it  should  be  beyond   controversy  that  where  an 
action  is  for  seduction  of  a  woman  of  full  age,  she,  and  not 
the  futher,  is  the  proper  one  to  bring  the  action.     The  Con- 
stitution, Art.  4,  S3C.  1  provides  that  "feigned  issues  "should 
be  abolished.     To  give  this  constitutional  provision  its  com- 
mon sense  construction,  it  would  seem   that  the  "  feigned 
issue  "in  actions  for  seduction,  of  a  loss  of  servicrS  and  for 
damages  based  thereon,  was  abolished, and  the  action  should 
and  does  rest  on  the  true  issue  of  damages  for  the  wrong 
done.     For  centuries  damages  have  been  awarded  on  that 
basis,  and  a  more  transparent  fiction  than  that  the  action  of 
seduction  is  for  the  value  of  services  Wiis  not  known  to  the 
law.     As  just  j^aid,  in  many  cases  no  service-'  were  lost,  or 
they  were  without  value,  and  sometimes  the  nominal  plain- 
tiff had  no  right  to  claim  them.     While  ordinarily,  at  com- 
mon law,  an  action  for  seflucuon  could  nut  be  brought  by 
the  woman, there  are  instances  in  which  it  has  been  allowed: 
Hutchinson  v.  Horn,  1  Ind.,  3(53  (50  Am.  Dec,  470) ;  Smilh  v. 
Richards,   20  Conn.,  232;  and  in  many  Stites  the  right  of 
action   has  been  expressly  given  to  the  woman  by  statute. 
3  Laws.  Rights  &  Rem.,  S  c.  1112.     The  right  of  action  was 
denied  to  the  woman  at  common  law  on  the  illogical  ground 
(as  it  seemed  to  many  eminent  writers  and  Judges)  that  the 
woman  consenlerl,  but  consent  procured  by  fraud  is  not  con- 
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sent.     Indet],    seduction    is    defined  to  be  "  the   wrong  of 
inducing  a  female  to  c^)nsent  to  unlawful  sexual  inttreouwe 
b}'  enticements  and  persuasions  overcoming  her  reluctance 
and  scruples/'     Abb.  Law  Diet.     Even  upon  an  indictment 
for  the  offense,  the  consent  of  the  woman  is  no  defense,  because 
the  fraud  in  procuring  such  consent  is  the  gist  of  the  crime, 
especially  when  obtained  under  promise  of  marriage.    Staie 
V.   Horton,  100  N.  C,  443;  2  Whart.  Cr.  Law,  1758,  1759. 
Formerly  the  action  of  ejectment  was  nominally  between 
tenants.     Really  it  was  for  the  title  and  possession  of  the 
land  between  those  claiming  to  own  it.     By  virtue  of  the 
Confetitution    abolishing   "feigned    i.-sues,"   and     The    Code 
requirement  that  the  action  should  be  brought  by  the  parly 
in  interest,  the  action  is  now  so  brought.     So,  when  damages 
for  the  seduction  of  a  woman  of  full  age  were  sought  to  be 
recovered,  the  action  was  nominally  by  the  father  upon  the 
fiction  that  he  had  lost  his  daughter's  services,  when  in  fact 
he  was  not  entitled  to  them,  and  need  not  give  in  any  evi- 
dence  tending    even  to  show    that   they   were   worth   the 
amount  given  by  the  jury.     The  real  party  in  interest  was 
the  female  who  had  been  seduced  and  deceived,  and  ihe  real 
issues  were  as  to  whether  she  had  been  really  seduced,  and 
the  amount  of  damages  the  jury  should  award  as  compensa- 
tion fur  the  injury  done  her  and  as  punishment  against  the 
wrongdoer.     In  McClure  v.  Miller,   UN.  C,  133,  Tayloii, 
('.J.,  says  of  this  action — *' Ii  is  in  substance  for  a  wrong 
done  to  the  person  of  the  child,  the  lns3  of  services  i.^,  in 
most  cases,  f)urely  imaginary,''  and  that  "  it  is  characterized 
by  a  sensible  writer  as  one  of  the  qiiamtest  fictions  in  the 
world."     Though,  as  the  law  then  stood,  the  Court  properly 
held  that  the  action,  '*  being  an  action  to  recover  vindictive 
damages  abated  on  the  death  of  the  father."     In  Kimuy  v. 
Laufjhenour,   89  N.   C,  305,   Merrimon,   J.,   says    that  the 
requirement  that  the  action  must  be  brought  by  the  father 
for  loss  of  service   is  "  a  fiction  of  the  law,"  and  it  is  again 
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styled  by  the  Court  "  a  fieridii  of  the  law  "  in    Young  v.   Tele- 
graph Co.  107  N.  C,  370  (3  ^4)      Being  "  a  fiction  of  the  law  " 
it  has  been  swept  away  equally  with  the  fictitious  proceed- 
ings in  ej%*ctment  and  all  other  fictions.     The  plaintiff  being 
of  age,  is  the  real  party  in  interest.     She  is  the  only  one  who 
u»w  could  maintain  the  action.   The  father  certainly  cannot. 
He  (if  in<le  d  he  be  living)  has  not  lobt  his  daughter's  ser- 
vices,  fur  she   was  of  age.     The   common  law   fiction  w^as 
ingeniously  imagined  ;  ii  served  its  purpose;  it  had  its  day ; 
but   it  has   been  swept  away  by  the  plain  straiglflforward 
enactment  of  the   Constitution,  which,   applying   business 
methods  to  legal  procedure,  has"  relegated  to  the  rear"  the 
antiquated  fk-tions  wh  ch  had  served  only  to  make  it  ridicu- 
lous in  the  eyes  i-f  a  practical  age.     The  action  of  seduction 
remains  unaltered  in    any  essential,  but  it  is  an  action  to 
recj)ver  damages  for  the  tort.     This  cause  of  action  certainly 
has  not  been  abolished,  and  where  the  woman  is  of  age  it 
must  1)6  brought  by  her  as  the  "reil  party  in  interest."     In 
ILirkeg  v.  IFousfon,  Vo  N.  C  ,   137,  the  Court  held  that  these 
prt.viMon*?  of  the  CoriJ-titution  and  Tlie  Code  had  abolished 
the   fictitious  proce-ding^  in  ej-^ctme:it  with  its  leases  and 
release*?,    casual    ejectors,    John    Does   and    Richard    Roes. 
What  reason  can  be  given  that  they  did  not  abolish  equally 
the  firtion  of  **  lost  services  "  in  an  action  for  seduction  which 
hencf^fnrward  became,  upon  a  "  plain  statement  of  the  facts 
coi»stiiuting   a  cau.se  of  action  "   in  legal    construction,  an 
action  for  exemplary  damage^.     It  w.)uld  be  singular,  to  say 
the  least,  to  retain  the  fiction  that  tlie  action  is  ba^ed  on  the 
loss  of  services  and  not  for  the  wrong  itself,  when  the  Lf'c^is- 
lature  has  made  the  conduct  complained  of  a  felony. 

If  weight  is  to  be  given  to  what  may  be  deemed  a  legislative 
construction  of  the  provisions  in  regard  to  arrest  and  bail, 
it  mav  be  noted  that  when  the  Court  held  in  Moore  v.  ^fuIlen, 
77  N.  C,  327,  (where  the  plaintiff  was  the  woman  herself), 
that  arrest  and  bail  would  not  apply  to  an  action  for  "breach 
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of  promise  of  marriage,"  the  next  Legislature  struck  out  those 
words  in  section  291  (2),  and  inserted  "seduction,"  which 
seems  a  legislative  construction  that  where  a  woman  should 
sue  for  the  seduction,  instead  of  a  mere  breach  of  promise, 
an  arrest  would  lie.  In  that  case  (Moore  v.  Mullen)  the 
('Ourt  liad  intimated  that  if  there  was  an  allegation  of 
"fraud  in  attempting  to  evade  performance"  of  the  contract, 
or  that  "  the  defendant,  by  means  of  the  promise  to  marry, 
seduced  the  plaintiff  and  attempted  to  abandon  her,"  the 
ari;est  might  lie,  and  this  has  been  held  in  Shehan's  case,  25 
Mich  ,  145,  and  Perry  v.  Orr^  35  N.  J.  L.,  205. 

It  is  true  that  the  complaint  may  be  construed  as  an  action 
for  breach  of  promise  to  marry,  with  the  aggravation  of 
seduction.  Hut  it  may  also  with  equal  justice  be  construed  as 
an  action  for  damages  for  "  fraud  and  deceit,"  or  for  "  injury  to 
character  and  person,"  or  also  for  "seduction."  This  being  so, 
the  plaintiff  was  entitled  to  any  relief  justified  by  the  com- 
plaint and  proofs,  whether  demanded  in  the  prayer  for  relief 
or  not.  Kn'ujhl  v.  HoughiaUing,  85  N.  C,  17;  Jones  v.  Mial, 
82  N.  C,  252;  Moore  v.  Cameron^  93  N.  C,  61 ;  Lumber  Co.  v. 
Wallace,  93  N.  C,  22;  Moore  v.  Nowell,  94  N.  C,  265,  and 
numerous  other  cases.  If  the  complaint  may  be  construed 
either  as  an  action  in  tort  or  in  contract,  the  plaintiff  may 
elect.  Lewis  v.  Railroad,  95  X.  C,  179;  Stokes  v.  Taylor^  104 
X.  C,  394;  Purcell  v.  Railroad,  108  X.  C,  422;  Crakerw  Rail- 
road, 36  Wis.,  ()57,  and  cases  there  cited. 

The  facts  j?t;ited  in  the  affidavit  present  a  case  which 
authorized  an  order  to  issue  for  the  arrest  of  the  defendant, 
and  in  refusing  to  vacate  the  order,  the  Court  below  com- 
mitted Xo  Error. 

MacRak,  J.:  I  concur  in  the  conclusion  arrived  at,  that 
there  is  No  Error. 
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Shepherd,  J.,  dissenting :     I  ana  unable  to  agree  with 
my  brethren  that  an  order  of  arrest  can  be  made  in   the 
present  case.     The  action  is  brought  upon  a  breach  of  prom- 
ise of  marriage,  and  it  is  well  settled  that  in  such  an  action 
the  defendant  cannot  be  arrested.     Moore  v.  Mullen,  77  N.  C, 
327.    The  plaintiff,  however,  alleges  that  "by  reason  of  the 
belief  she  had  in  his  (the  defendant's)  honor  and  good  faith 
and  because  of  his  contract  and  agreement  to  marry  her  at 
an  early  day,  she  was  seduced,"  etc.    Under  the  liberal  con- 
struction now  given  to  pleadings,  we  may  treat  this  as  an 
action  for  seduction,  but  as  it  is  conceded  that  at  common 
law  such  an  action  cannot  be  prosecuted  by  the  woman,  it 
is  first  insisted,  in  order  to  sustain  the  order  of  arrest,  that 
it  is  not  an  action  for  seduction,  but  for  *' fraud  or  deceit," 
or  an  *' injury  to  the  person,"  within  the  provisions  of  The 
Code,  §  291.     Now,  it  is  true  that  a  defendant  may  be  arrested 
in  such  actions,  but  when  the  facts  constituting  the  action- 
able injury  consist  in   tliat   species  of  fraud   or   deceit  or 
injury  to  the  person  known  as  "seduction,"  it  is  difficult  to 
understand  how  this  latter  specific  and  well  defined  cause 
of  action  can,  for  the  purpose  of  meeting  the  exigencies  of 
some  "  hard  case,"  be  resolved  into  its  constituent  elements, 
'and  each   of  thess  made  independent  actionable   injuries 
entirely  relieved  of  those  incidents  which  invariably  attend 
the  peculiar  cause  of  action  of  which  they  are  component 
parts.     I  am  very  sure  that  the  language  referred  to  is  con- 
fined to  ordinary  actions  of  fraud  or  deceit,  etc.,  and  that  it 
has  no  application  to  those  facts  which  constitute  a  cause  of 
action  for  seduction.     If  this  be  not  so,  it  is  hard  to  explain 
the  presence  of  the  word  "seduction"  in   the  same  statute. 
If  the  facts  amounting  to  seduction  are  comprehended  in 
the  said  language,  why,  it  may  be  asked,  was  a  particular 
provision  made  for  the  arrest  of  the  defendant  in  an  action 
for  seduction?    This,  I  think,  is  entirely  conclusive  of  the 
question.     I  am,  therefore,  of  the  opinion  that  this  action  for 
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the  purposes  of  the  motion  for  arrest,  must  be  considered  as 
an  action  for  seduction  alone  and  governed  by  the  law  appli- 
cable thereto.  To  hold  otherwise  would,  it  seems  to  me, 
result  in  inextricable  uncertainty  and  confusion. 

It  is  a  well  settled  rule  in  the  interpretation  of  statutes, 
that  where  words  of  definite  signification  are  used,  *'and 
there  is  no  intention  manifest  that  they  are  to  be  taken  in  a 
different  sense,  they  are  to  be  deemed  employed  in  their 
known  and  defined  common  law  meaning."  Sutherland  on 
Statute  Construction,  §  29 1  ;  Adayns  v.  Turrentine,  8  Ired.,  147. 

It  has  also  been  settled  by  a  number  of  decisions  that  the 
Code  of  Civil  Procedure  did  not  have  the  effect  of  confer- 
riog  any  cause  of  action  that  did  not  previously  exist,  but 
that  it  was  simpl}''  what  it  purported  to  be,  a  method  of  pro- 
cedure only.  As  was  said  by  Pearson,  C.  J.,  in  Lee  v.  Pearce, 
OS  N.  C,  70,  the  present  Constitution  and  subsequent  legis- 
lation *'  affects  only  mode  of  procedure  and  leaves  the  princi- 
ples of  law^  and  equity  intact.  *  *  *  jj^  other  words, 
the  principles  of  both  systems  are  preserved,  the  only  chai  ge 
being  that  these  principles  are  applied  and  acted  on  in  one 
Court  and  in  one  mode  of  procedure."  See  also  Katzensicin 
V.  RaUrond  Co.,  84  N.  C,  088. 

In  tlie  li^ht  of  these  principles,  it  would  seem  clear  that 
when  the  staUite  used  the  words  "  In  an  action  *  *  *  for 
seduction  "  {The  Code,  §  201),  it  referred  to  that  action  as  it 
existed  at  common  law\  If  it  were  otherwise,  it  is  diflicult 
to  account  for  the  several  actions  which  have  been  brought 
in  the  name  of  the  father  or  step-father,  since  the  enactment 
of  The  Code,  and  the  citation  with  approval  of  cases  decided 
by  this  Court  under  the  former  system.  Kinney  v.  Laughen- 
our,  89  N.  C,  305.  If  the  new  procedure  gave  a  right  of 
action  to  the  woman,  how  could  anyone  else,  not  being  the 
"real  party  in  interest,"  have  prosecuted  such  suits?  It  is 
evident  that  neither  this  Court,  nor  the  profession,  ever 
entertained    the  idea  that  such  an  important  change  had 
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been  wrought  in  the  law.  That  the  same  view  has  beea 
taken  by  the  Courts  of  other  "  Code  States,"  is  evident  ffom 
the  fact  that  it  required  positive  legislation  (as  in  the  States 
of  California,  Indiana,  and  a  few  others)  to  confer  a  right  of 
action  upon  the  woman.  Even  in  Kentucky,  where  it  wae 
enacted  that  **an  action  for  seduction  might  be  maintained 
without  any  allegation  or  proof  of  the  loss  of  service  of  the 
female  by  reason  of  the  wrongful  act  of  the  defendant,"  it 
was  held  that  it  did  not  give  the  right  of  action  to  any  other 
persons  than  those  who  could  maintain  it  at  common  law. 
Woodard  v.  Anderson,  9  Bush.,  624. 

The  principle  upon  which  a  cause  of  action  is  denied  the 
woman  is  embodied  in  the  maxim  volenti  non  fit  ivjuria;  but 
it  is  argued  by  counsel  that  this  does  not  apply,  because  the 
consent,  being  procured  by  fraud,  is  no  consent.  It  is  sufficient 
to  say,  in  reply  to  this  position,  that  as  far  back  as  we  know 
anything  of  the  common  law  in  reference  to  the  action  of 
seduction,  and  throughout  the  succeeding  centuries,  the  con- 
trary has  been  held  to  be  the  law;  and  that  it  is  universally 
conceded  by  the  Courts  of  England  and  America,  as  well  as 
the  text-writers,  that  the  principle  we  have  mentioned  is 
applicable  to  the  action  for  seduction. 

The  learned  Ciiief  Justice  Gibson  (2  Pa.  St.,  80),  in  refer- 
ence to  this  very  point,  expresses  the  consensus  of  judicial 
opinion  in  this  and  the  mother  country.  He  says:  "  Still, 
illicit  intercourse  is  an  act  of  mutual  imprudence,  and  the 
law  makes  no  distinction  between  the  sexes  as  to  the  com- 
parative infirmity  of  their  common  natures.  A  woman  is  not 
seduced  against  her  consent,  however  basely  it  be  attained  • 
and  the  maxim  volenti  non  fit  injuria  is  applicable  to  her  as 
to  a  husband  whose  consent  to  his  own  dishonor  bars  his 
action  for  criminal  conversation.  This  maxim  runs  through 
a  variety  of  actions,  such  as  those  for  injury  from  mutual 
negligence,  as  for  the  recovering  back  money  involuntarily 
paid  where  there  was  no  debt,  and  some  others.  It  extends 
111—15 
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even  to  contracts  in  the  forming  of  which  the  parties  are 
eqifally  culpable,  the  consideration  being  immoral  or  illegal." 

Parsons,  C.  J.,  remarks  that  "  she  is  a  partaker  of  the 
crime  and  cannot  come  into  Court  to  obtain  satisfaction  for 
a  supposed  injury  to  which  she  was  consenting."  Pavd  v. 
Frazier,  5  Mass.,  71. 

Mr.  Bigelow  says  that  "  at  common  law  the  child  is  not 
entitled  to  sue  for  her  own  seduction,  since  she  has  consented 
to  the  act."    Torts,  151. 

The  principle  is  so  well  established  that  further  citation  of 
authority  is  deemed  to  be  unnecessary. 

The  counsel  further  contended,  that  the  principle  upon 
which  the  action  is  permitted  the  parent,  upon  the  theory  of 
master  and  servant,  is  but  a  fiction,  and  that  "feigned  issues" 
and  fictions  of  law,  as  in  the  old  action  of  ejectment,  are 
abolished.  The  principle  upon  which  the  action  is  based 
was  originally,  and,  indeed,  still  is  based  upon  the  relation 
of  master  and  servant,  but  what  has  been  generally  criticised 
as  fictitious,  is  the  awarding  to  the  parent  of  damages,  not 
merely  for  loss  of  service,  but  also  for  his  outraged  feelings, 
although  his  action  is  based  upon  the  relation  of  master 
alone. 

Admitting,  however,  (what  I  do  not  think  is  true),  that  the 
action  is  based  upon  a  fiction,  and  is  embraced  in  the  mean- 
ing of  "  feigned  issues"  as  used  in  Tfi£  Code,  I  am  still  unable 
to  understand  how  the  abolition  of  such  a  fiction  can  help 
the  plaintiff.  If,  as  we  have  seen,  she  has  no  cause  of  action, 
I  cannot  understand  how  the  repeal  of  the  "  fiction  "  by  which 
her  parent  is  enabled  to  sue  can  confer  any  right  of  action  upon 
her.  If,  then,  the  "  fiction  "  is  taken  away,  it  must  follow  that 
there  is  no  civil  remedy  whatever  against  the  seducer.  Neither 
do  I  see  the  force  of  the  argument  based  upon  the  abolition  of 
fictitious  parties  in  the  old  action  of  ejectment.  The  lessor 
of  the  plaintiff  had  a  cause  of  action  based  upon  some  right, 
and  the  former  action  of  ejectment  was  but  a  convenient 
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remedy  by  which  that  right  could  be  asserted.  lu  our  case 
the  woman  never  had  a  right  of  action,  and  if  the  fiction  by 
which  her  parent  can  recover  is  abolislied,  the  seducer,  as 
we  have  seen,  will  be  amenable  to  the  criminal  law  only. 

Very  few  of  the  States  have  ventured  upon  the  experiment 
of  bestowing  a  cause  of  action  upon  the  woman  in  cases  of 
seduction;  but  in  several  of  them  the  seduction  of  an  inno- 
cent woman  under  promise  of  marriage  is,  as  in  North  Caro- 
lina, an  indictable  offence.    This  is  as  far  as  we  have  gone, 
and  it  has  always  been  considered  a  grave  question  of  public 
policy  whether  the  woman  should  be  permitted  to  sue  and 
recover  damages.    The  following  from   the  distinguished 
Chief  Justice  Parsons  suggests  a  doubt  as  to  the  wisdom  of 
8Dcb  a  change,  and  at  the   same  time  supports  the  view 
which  I  have  deemed  it  my  duty  to  express  in  this  case:  "It 
has  been  regretted  at  the  bar  that  the  law  has  not  provided 
a  remedy   for  an  unfortunate  female  against  her  seducer. 
Those  who  are  competent  to  legislate  on  this  subject  will  con- 
sider, before  they  provide  this  remedy,  whether  seductions 
will  afterwards  be  less  frequent,  or  whether  artful  women 
may  not  pretend  to  be  seduced  in  order  to  obtain  a  pecuniary 
compensation.     As  the  law  now  stands,  damages  are  recov- 
erable for  a  breach  of  promise  of  marriage,  and  if  seduction 
has  been  practiced  under  color  of  that  promise,  the  jury  will 
undoubtedly  consider  it  as  an  aggravation  of  the  damages. 
So  far  the  law  has  provided,  and  we  do  not  profess  to  be 
wiser  than  the  law." 
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J.  P.  HAYNES  V.  DAVID  ROGERS  et  al. 

Fraudulent  Conveyances — Evident  Intent — Notice — Qiuslions 

for  Jury, 

1.  When  a  plaintiff  attacks  a  deed  absolute  on  its  face  for  fraud,  itia 

incumbent  on  him  to  show  by  a  preponderance  of  testimoo j  a 
fraudulent  intent  on  the  part  of  the  grantor,  and  knowledge  of 
that  intent  on  the  part  of  the  grantee. 

2.  These  questions  of  intent  and  knowledge  are  for  the  jurj,  and  it  was 

error  for  the  Court  to  charge  them  to  find  for  the  plaintiff,  where 
there  was  evidence  upon  which  they  might  have  found  otherwise. 

Civil  action  to  recover  land,  tried  at  Spring  Term,  1892, 
of  Jackson  Superior  Court,  before  Hokey  J. 

Plaintiff  claimed  the  land  in  controversy  under  a  deed 
made  to  him  by  the  Sheriff  of  Jackson  County,  dated  April 
23,  1891,  the  said  land  having  been  sold  under  execution 
against  one  of  the  defendants,  Nathan  Coward,  returnable  to 
Spring  Term,  1 891,  of  Jackson  Court.  The  defendant  Rogers 
claimed  the  land  under  a  deed  made  to  him  by  Nathan 
Coward,  dated  February  13,  1891,  and  registered  February 
14,  1891.  The  plaintiff  contended  that  the  deed  made  by 
Coward  to  Rogers  was  fraudulent  and  void,  and  in  support 
of  this  contention  produced  the  following  testimony: 

Deeds  from  defendant  Nathan  Coward — 

1.  To  J.  D.  Coward,  dated  March  15,1887;  registered  Sep- 
tember 12,  1890. 

2.  To  R.  R.  Coward,  dated  September  9,  1890;  registered 
September  10,  1890. 

3.  To  A.  B.  Coward,  dated  September  9,  1890;  registered 
February  19,  1891. 

4.  To  Mary  A.  Zachary,  dated  February  13, 1891;  regis- 
tered September  25,  1891. 
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5.  To  defendant  David  Rogers,  for  the  land  described  in 
complaint,  dated  February  13, 1891 ;  registered  February  14, 
1891. 

6.  Deed  from  R.  P.  Potts,  of  firm  of  Potts  &  Coward,  to 
Sophia  C.  Coward,  wife  of  defendant  Nathan  Coward,  dated 
February  14,  1891;  registered  September  1(5,  1891. 

7.  To  L.  J.  Smith,  dated  February  13,  1891;  registered 
February  14,  1891,  and  proved  that  the  grantees  in  said 
deeds,  R.  R ,  O.  B.  and  J.  D.  Coward  and  Mary  A.  Zachary, 
were  children  of  defendant  Nathan  Coward ;  that  L.  J.  Smith 
is  his  son-in-law,  and  David  Rogers  is  brother- in-law  of 
defendant  Nathan  Coward;  that  Sophia  C.  Coward,  wife  of 
Nathan  Coward,  had  no  property  at  time  of  deed  to  her  from 
Potts,  above  mentioned.  There  was  also  evidence  tending 
to  show  that  defendant  Nathan  Coward  had  no  property 
remaining  to  him  after  execution  of  above  deeds,  except  the 
property  allotted  to  him  by  the  appraisers  above  referred  to. 

R.  P.  Potts,  witness  for  plaintiff,  testified  that  Potts  & 
Coward  dissolved  or  sold  out  their  stocK  of  goods  in  the  latter 
part  of  1890,  or  early  in  1891,  for  $2,000,  and  applied  the 
proceeds  of  sale  to  the  payment  of  firm  debts;  that  the  firm 
owed  at  that  time  from  $4,000  to  $5,000,  about  $4,500;  their 
assets  amounted,  of  the  stock  of  goods  above  mentioned,  and 
notes  and  accounts,  mortgages,  etc.,  to  the  nominal  amount, 
with  goods,  of  $900  more  than  their  debts,  some  of  which 
were  insolvent;  that,  in  addition  to  the  $2,000  for  which  the 
stock  was  sold,  they  had  succeeded  in  collecting  about  $000 
on  the  notes,  accounts,  etc.,  which  had  also  been  applied  on 
the  firm  indebtedness. 

Defendant  Henson  testified  for  plaintiff  that  he  rented  the 
land  in  December,  1891,  from  the  defendant  Coward  for  two 
years;  that  Coward  told  witness  at  the  time  he  had  sold  the 
property,  but  was  to  have  possession  for  two  years. 

Defendant  Rogers  testified  for  plaintiS*  that  defendants 
Coward  and  Henson  were  in  possession  of  the  land  sued  for 
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when  the  action  was  commenced;  that  witness  was  a  brother- 
in-law  of  defendant  Coward ;  that  defendant  Coward  came  to 
witness  on  13th  February  and  proposed  to  sell  the  land  here 
sued  for  to  witness;  that  Coward  had  the  deed  prepared,  and 
afterwards  had  same  registered ;   that  witness  was  to  pay 
$2,000  for  land  if  he  paid  for  it  in  two  years,  or  $2,500  if  he 
paid  for  it  in  five  years,  and  Coward  was  to  retain  possession 
of  land  and  have  the  rents  and  profits  of  same  for  two  years 
from  date  of  deed.     Some  days  after  deed  was  registered, 
witness  drew  up  and  signed  an  obligation  to  pay  for  land  in 
two  years,  or  five  years,  and  witness  was  not  to  pay  for  land 
unless  the  title  turned  out  to  be  good     Witness  had  heard 
Coward  was  embarrassed  from  other  parties;  had  heard  there 
were  judgments  Hgainst  him  (not  from  Coward),  and  fixed 
the  obligations  that  way  to  make  witness  safe,  and  so  he 
would  not  have  to  pay  for  land  unless  he  got  the  title.    Wit- 
ness further  stated  that  Coward  and  he  had  talked  of  trading 
land  for  some  four  months  before  thev  did  trade,  but  witness 
did  not  buy  at  that  time;  that  at  time  of  trade  nothing  was 
said  about  defrauding  anybody ;  that  witness  bought  the  land 
in  good  faith,  and  intended  to  pay  for  it,  and  did  not  intend 
to  defraud  anybody.     Plaintiff  rested  his  case  and  defendant 
introduced  no  evidence. 

The  Court  charged  the  jury  that  on  the  evidence  of  defend- 
ant, and  other  evidence  in  the  cause,  the  law  raised  a  pre- 
sumption of  fraud,  and  there  was  no  evidence  tending  to 
rebut  the  presumption,  and  if  the  jury  believed  the  evidence 
they  would  find  issue  for  plaintiff. 

There  was  verdict  for  plaintiff. 

Defendant  moved  for  new  trial  for  errors  of  Court.  Among 
others  that  the  Court  charged  that  there  was  presumption  of 
fraud  in  evidence,  and  no  evidence  tending  to  rebut  pre- 
sumption. Motion  overruled.  Judgment  on  verdict.  Appeal. 

Mr,  (?.  A,  Jones,  for  plaintiff. 

Mr.  T,  F,  Davidson^  for  defendants. 
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BuRWELL,  J. :  The  deed  which  the  plaintiff  attacks  in  this 
action  is  an  absolute  one  from  N.  A.  Coward  to  the  defend- 
ant Rogers,  made  for  a  valuable  consideration.  It  was  there- 
fore necessary  for  him  to  establish  by  a  preponderance  of 
testimony,  not  only  the  fraudulent  intent  of  the  grantor,  but 
also  the  knowledge  of  that  intent  on  the  part  of  the  grantee. 
Reiger  v.  Davis,  67  N.  C,  185 ;  Beasley  v.  Bray,  98  N.  C,  266 ; 
Savage  v.  Knight,  92  N.  C,  493.  It  was  within  the  province 
of  the  jury  alone,  under  proper  instructions,  to  determine 
whether  or  not  the  defendant  Rogers  had  that  knowledge^ 
and  his  Honor  erred  when  he  told  them  to  find  the  issue  for 
plaintiff  if  they  believed  the  evidence;  for  by  this  instruc- 
tion he  took  from  them  a  question  which  they  alone  had  the 
right  to  determine.  There  was  no  admission  of  this  knowl- 
edge on  the  part  of  the  grantee  Rogers,  nor  any  direct  evi- 
dence of  it  There  were  other  facts  established,  some  by  the 
testimony  of  Rogers  himself,  from  which  it  seems  the  jury 
might  most  reasonably  have  inferred  that  he  knew  of  his 
grantor's  fraudulent  intent;  but  it  was  their  duty  to  say 
what  weight  should  be  given  to  this  evidence,  and  whether 
or  not  they  would  draw  this  inference. 

Error. 


THOMAS  S.  WOOD  et  al  v.  W.  H.  WHEELER  et  al. 

Lex  Loci  Contractus — Lex  Rei  Sitie — Laws  of  South  Carolina — 
Consideration — Note — Mortgage — Accourd. 

1.  A  note  executed  by  a  married  woman  in  South  Carolina,  valid  under 
the  laws  there,  is  valid  here  if  for  a  sufficient  consideration,  though 
it  be  secured  by  a  valid  mortgage  executed  to  convey  lands  in  this 
State,  but  in  such  case  there  can  be  no  judgment  for  foreclosure; 
she  holds  the  land  free  from  every  lien  on  account  of  th& 
mortgage. 
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_  • 

'2.  As  the  plaintiffs  by  this  suit  upon  the  note  elect  not  to  accept  her  pro-  ^ 
posed  surrender  of  the  land  and  the  annulment  of  the  contract,  no 
account  for  the  rents  and  profits  and  for  the  purchase-money  paid 
for  the  land  is  necessary.    As  far  as  appears  now  the  plaintiffsi 
have  a  ri^ht  to  a  judgment  on  the  note,  and  the  defendant  femJ 
covert  has  a  right  to  keep  the  land.  ^ 

3.  The  conveyance  to  her  by  deed  executed  in  South  Carolina  of  the 
land  is  a  sufficient  consideration  to  support  the  note. 


This  was  a  civil  action  upon  a  note  and  mortgage,  tried 
at  Spring  Term,  1892,  of  Transylvania  Superior  Court, 
before  Hoke,  J. 

The  case  upon  former  appeal  is  reported  in  106  N.  C.,512, 
and,  pursuant  to  the  decision  therein,  A.  C.  Williams,  the 
vendor,  was  made  a  party  plaintiff. 

Upon  the  trial  the  following  facts  were  admitted  : 

1.  That  in  December,  1883,  A.  C.  Williams,  then  a  resi- 
dent of  Transylvania  County,  sold  to  the  feme  defendant, 
Sally  W^heeler  (formerly  of  South  Carolina),  the  tract  of 
land  described  in  the  pleadings;  that  she  received  a  deed 
for  the  land,  paid  a  portion  of  the  purchase-money,  and 
executed  a  number  of  notes  under  seal  for  the  balance  of 
the  contract  price,  and  at  the  same  time  executed  a  mort- 
gage on  the  land  to  Williams  to  secure  the  payment  of  said 
notes;  that  she  bought  the  land  with  intent  to  occup\' the 
same  as  a  place  of  residence,  and  become  a  citizen  of  North 
Carolina,  and  that  she  did,  immediately  after  the  purchase, 
move  to  the  pla2e,  in  company  with  her  husband,  and  they 
became  residents  and  citizens  of  North  Carolina. 

2.  That  shortly  thereafter  the  said  Williams  removed  to 
South  Carolina  and  became  a  resident  of  that  State,  and 
while  so  living  there  he  sold  the  note  now  sued  on,  for  value 
and  before  maturity,  and  transferred  the  same  to  the  plaintiff 
by  delivery  and  without  endorsement  or  other  written  assign- 
ment; that  the  plaintiff  Wood  is  now,  and  always  has  been, 
a  resident  of  North  Carolina. 
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3.  The  notes  for  the  purchase-money,  including  the  note 
now  sued  on,  were  executed  and  signed  in  the  State  of  South 
Carolina  (where  the  defendants  W.  H.  Wheeler  and  Sally  P. 
Wheeler,  his  wife,  then  resided),  and  the  deed  and  mortgage 
were  signed  in  that  State,  and  the  execution  thereof  acknowl- 
edged in  South  Carolina  before  a  Notary  Public  of  that 
State,  and  afterwards  registered  in  this  State  upon  said  pro- 
bate, the  same  being  first  approved  and  the  registration 
ordered  by  the  Clerk  of  the  Superior  Court  of  Transylvania 
Countv. 

4.  TIjat  at  the  time  of  this  transaction,  and  since,  the 
said  Sally  Wheeler  was  and  is  the  wife  of  W.  H.  Wheeler; 
her  husband  did  not  join  in  the  execution  of  the  notes,  nor 
give  his  written  or  other  assent  thereto,  and  he  did  not  join 
his  wife  in  the  execution  of  the  mortgage,  nor  was  her  privy 
examination  taken  pursuant  to  law. 

5.  That  by  the  law  of  South  Carolina,  when  the  notes 
were  signed,  a  married  woman  could  bind  her-elf  by  note 
executed,  as  the  one  sued  on.  The  law  of  South  Carolina 
on  this  subject  is  as  follows: 

"Section  2036.  A  married  woman  shall  have  power  to 
bequeath,  devise  or  convey' her  se[)arate  property  in  the  same 
manner  and  to  the  same  extent  as  if  she  were  unmarried  ; 
and,  dying  intestate,  her  property  shall  descend  in  the  same 
manner  as  the  law  provides  for  the  descent  of  the  property 
of  husbands ;  and  all  deeds,  mortgages  and  legal  instruments 
of  whatever  kind  shall  be  executed  by  her  in  the  same  man- 
ner and  have  the  same  legal  force  and  effect  as  if  she  were 
unmarried. 

Section  2037.  A  married  woman  shall  have  the  right  to 
purchase  any  species  of  property  in  her  own  name,  and  take 
proper  legal  conveyances  therefor,  and  to  contract  and  be 
contracted  with  as  to  her  separate  property  in  the  same 
manner  as  if  she  were  unmarried:  Provided^  thsit  her  hus- 
band shall  not  be  liable  for  the  debts  of  the  wife  contracted 
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prior  to  or  after  their  marriage,  except  for  her  necessary  sup- 
port,"    General  Statutes  of  South  Carolina  (1882),  ch.  75. 

Ui»on  the  foreg'>ing  facts  the  plaintiffs  admitted  that  the 
m)r:irag-?  is  void,  an  1  contended  that  they  were  entitled  to 
a  [personal  judgment  against  the  feme  defendant,  inasmuch 
as,  bytlie  law  of  Sjuth  Carolina,  when  the  notes  were  signed, 
she  could  bind  her<<.-lf  by  her  personal  contract. 

The  Ci»urt  held  that  the  Um^  defendant  could  repudiate 
the  trade,  and,  having  elected  to  do  so,  there  was  no  consider- 
ation for  the  note  sued  on,  an<l  such  defence  was  available 
against  the  plaintift's,  who  held  the  note  by  delivery  and 
without  en<lorsement ;  and  the  rights  of  the  parlies  were  in 
behalf  of  plaintiffs  (Wood  and  A.  C.  Williams)  for  a  return 
of  the  land  and  an  account  of  rents  and  profits;  and  for 
defendants,  a  return  of  the  purchase-price  alrea  iy  paid.  In 
deference  to  this  intimation,  the  plaintiffs  sQbmitted  to  a 
nonsuit  and  appealed. 

MeHHTn.  \V.  A,  Gash  and  W.  A.  Smith  (by  brief)  for  plaintiffs. 
Mr.  T.  F.  Davidson^  for  defendants. 

BuRWKLL,  J.:  The  decision  of  the  Court  in  this  cause 
(106  N.  C,  512)  was  founded  on  the  facts  as  they  then 
appeared,  and  it  was  correctly  determined  that  both  the  note 
and  mortgage  executed  by  the  feme  defendant  were  void, 
because,  as  we  were  then  informed,  they  were  executed  in 
this  Stnte.  The  admissions  of  the  parties  have  now  very 
materially  changed  their  rights  and  liabilities. 

It  is  conceded  that  the  note  sued  on  was  executed  in  South 
Carolina  ;  and  it  is  a  valid  obligation  of  the  feme  defendant/ 
since,  by  the  laws  of  that  State,  she  had  power  to  execute 
said  note  and  bind  herself  thereby,  as  if  she  were  unmarried. 

In  the  complaint,  the  plaintiffs  demand  judgment  on  this 
note,  and  upon  the  facts  now  admitted  they  are  entitled  to 
such  judgment  against  the  maker,  Mrs.  S.  P.  Wheeler.     Taylor 
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V.  Sharp  108  N.  C,  377 ;  Williams  v.  Carr,  80  N.  C,  294.  The 
/?me  defendant  was  authorized  by  the  laws  of  South  Carolina  to 
purchase  the  land,  and  the  execution  and  delivery  of  the 
deed  by  A.  C.  Williams  vested  in  her  the  title  to  it,  and 
this  Was  of  course  a  sufficient  consideration  to  support  the 
promise  contained  in  the  note.  The  mortgage  made  to 
secure  it  is  void  for  the  reasons  stated  in  the  opinion  filed 
upon  the  former  hearing  of  this  cause  (106  N.  C,  512),  but 
the  plaintiffs,  under  the  new  aspect  put  upon  the  matter  by 
the  admissions  of  the  parties,  have  the  right  to  demand  the 
enforcement  of  the  contract  made  in  South  Carolina  and 
take  judgment  for  the  amount  due  on  the  note.  The  effect 
of  this  action  on  their  part  will  be  to  leave  t|ie  title  to  the  land 
in  the  feme  defendant  free  from  any  lien  of  the  alleged  mort- 
gage. As  the  plaintiflFs,  by  this  demand  of  judgment  against 
her,  elect  not  to  accept  her  profifer  to  surrender  the  land  and 
annul  the  contract  of  purcha^se,  no  acconnt  of  rents  or  of 
purchase-money  paid  by  her  is  necessary.  Her  right  is  to 
keep  the  land.  The  plaintiffs'  right  is  to  have  judgment 
against  her  on  the  note,  provided  no  valid  defence  is  estab- 
lished ou  the  trial.  ^ 

Error. 
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GEORGIANA  NORWOOD,  Administratrix  v.  THE  RALEIGH  & 

GASTON  RAILROAD  COMPANY. 

Railroad   Accident — Negligence — Evidence — Burden   of  Proof. 

1.  Where  the  body  of  the  plaintiflTd  intestate  was  found,  just   after 

defendant's  freight  train  had  passed,  lying  about  71}  yards  north 
of  the  bridge  of  the  defendant  railway  company,  over  which  there 
was  a  plank  crossing  used  by  persons  as  a  footway  leading  to  a 
house  to  which  he  had  just  before  declared  his  purpose  to  go. 
with  the  head  resting  against  the  end  of  a  cross-tie,  a  fracture  in 
the  skull  and  bruises  upon  the  hip  and  shoulders  but  no  olher 
wounds,  it  was  Held,  (1)  that  in  the  absence  of  direct  proof  as  to 
the  position  and  conduct  of  the  intestate  at  the  time  of  the  killing, 
the  necessary  inference  was  that  his  own  carelessness  in  going 
upon  defendant's  track  and  exposing  himself  to  injury  was  the 
proximate  cause  of  his  death;  (2)  that  if  the  engineer  could,  by 
proper  watchfulness,  have  seen  intestate  standing  or  walking  on 
the  track,  he  would  not  have  been  negligent  in  acting  on  the 
assumption  that  intestate  would  step  off  in  time  to  avert  injury, 
(3)  that  if  intestate  was  seen,  or  could,  by  proper  care,  have  been 
seen  by  the  engineer,  sitting  upright  on  the  end  of  a  cross-tie,  as 
the  testimony  tended  to  show  his  position  to  have  been,  the  latter 
was  justified  in  believing  that  he  would  get  out  of  danger. 

2.  That,  whether  intestate  was  a  trespasser  or  a  licensee,  it  was  his  duty 

to  keep  out  of  th^  way  of  a  passing  train,  and  his  failure  to  do  so 
would  be  considered  the  proximate  cause  of  his  death,  in  the 
absence  of  testimony  tending  to  show  that  the  engineer  could,  by 
proper  w^atchfulness,  have  seen  him  lying  apparently  insensible 
on  the  track,  or  in  peril  upon  the  bridge  in  time  to  have  avoided 
the  injury  by  using  the  appliances  at  his  command,  and  without 
jeopardy  to  persons  on  the  train. 

3.  After  contributory  negligence  is  shown,  the  plaintiff  cannot  relieve 

himself  of  the  burden  of  proving  some  subsequent  act  or  omission 
of  the  defendant  to  have  been  the  proximate  couse,  by  offering  tes- 
timony that  merely  raises  a  conjecture.  He  must  show  the  nature 
of  such  act  or  omission,  so  that  the  jury  may  fairly  infer  that  it 
was  the  immediate  cause  of  the  injury. 

4.  The  testimony  that  the  head-light  shone  in  the  door  of  a  house  150 

yards  up  the  road,  did  not  tend  to  show  the  actual  condition  of 
intestate  when  stricken,  or  that  the  engineer  could  have  seen  him. 

•5.  The  testimony  of  the  engineer  and  fireman,  that  they  kept  a  careful 
lookout  is  not  contradicted  directly,  and  does  not  seem  to  be  in 
conflict  with  any  other  evidence. 
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This  was  a  civil  action,  brought  by  the  plaintiflF  to  recover 
damages  for  the  negligent  killing  of  her  intestate  by  the 
defendant's  engine,  and  tried  at  April  Term,  1892,  of  Wake 
Superior  Court,  Connor,  J.,  presiding.  ^ 

After  the  testimony  was  closed  the  Court  intimated  that 
the  plaintiff  was  not  entitled,  in  any  view  of  the  evidence,  to 
recover.  The  plaintiff  submitted  to  judgment  of  nonsuit 
and  appealed. 

The  substance  of  all  the  material  testimony  was  as  follows: 
The  body  of  plaintiff's  intestate  was  found  on  the  night  of 
December  27,  1891,  about  two  hours  after  dark,  seventy-one 
and  one-half  yards  north  of  a  bridge  over  a  creek  on  defend- 
ant's road,  on  the  right  hand  side  of  the  track  (going  north)^ 
the  top  of  his  head  resting  against  the  end  of  a  cross-tie,  to 
which  some  of  his  hair  seemed  to  be  adhering.  There  was 
a  bruise  upon  his  hip,  another  on  his  shoulder,  and  a  fracture 
which  made  a  hole  in  his  skull.  There  were  no  other  injuries 
appearing  from  an  external  examination  of  his  person.  There 
was  a  curve  twenty-one  yards  south  of  the  bridge,  and  the 
bridge  was  fifty-four  and  three-fourths  yards  long.  Intestate 
lived  north  of  the  bridge,  and  there  was  a  path  that  came 
upon  the  track  one  hundred  and  twenty-six  yards  south  of 
the  bridge.  There  was  a  single  plank-way  for  the  use  of 
persons  walking,  which  was  laid  along  the  middle  of  the 
bridge  for  its  entire  length.  The  usual  route  for  persons  on 
foot  from  the  house  of  intestate  to  the  house  of  one  Jeffries^ 
who  lived  a  half-mile  north  of  the  bridge,  and  to  whose 
house  intestate  had  announced  his  purpose  to  go  after  his 
wife,  on  leaving  home  after  dark,  was  along  said  path  over 
the  bridge  on  said  plankway,  and  along  the  track,  to  about 
the  point  where  the  body  was  found.  There  the  path  diverged 
from  the  road. 

An  engine  and  tender  belonging  to  defendant  passed  over 
the  bridge  going  north  a  short  time  before  the  body  was 
found  at  the  end  of  the  cross-tie.     Neither  the  engineer  nor 
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his  fireman,  nor  any  other  witness,  testified  that  he  saw  the 
engine  strike  intestate.  The  engineer  Qnd  fireman  both  tes- 
tified that  a  constant  lookout  was  kept  by  the  engineer  at 
and  ifear  where  the  body  was  found ;  that  they  did  not  see 
intestate  at  all,  and  that  it  would  have  been  very  difficult, if 
possible,  to  have  seen  a  man  sitting  on  the  end  of  the  cross- 
tie  on  the  side  of  the  track,  but  on  account  of  the  curvature 
of  the  track  an  object  could  have  been  seen  from  that  side 
•eight  or  ten  yards  further  than  from  the  left  side.  All  the 
testimony  tended  to  show  that  if  intestate  had  been  lying 
prostrate  on  the  track,  his  body  would  have  been  mutilated, 
and  if  standing  on  the  track  his  legs  would  have  been  crushed, 
broken,  or  injured  in  some  way.  He  had  apparently  received 
no  injuries  but  those  already  mentioned.  The  engineer  tes- 
tified that  he  looked  out  carefully  all  the  time  from  his  place 
on  the  right  side  of  the  cab;  had  a  good  head-light;  his 
engine  was  in  good  condition;  that  he  could  have  seen  a 
man  seventy-five  yards  if  he  were  standing  on  a  straight 
track  in  his  front,  but  could  not  have  stopped  his  engine  in 
less  than  seventy-five  yards;  that  an  object  like  a  man  sitting 
on  the  cross-tie  where  intestate's  body  was  found  could  not 
be  seen  more  than  fifty  or  sixty  yards,  and  that  a  man's 
body  being  so  located  would  probably  be  run  over  before  the 
engineer  could  distinguish  it  as  the  body  of  a  man;  that  he 
examined  the  engine  next  morning  on  hearing  of  Norwood's 
death,  and  found  no  blood  on  it;  also  examined  the  track  on 
the  bridge,  and  north  of  it,  and  found  no  blood  on  it.  The 
foreman  of  the  shops  testified  that  on  a  straight  track  a  good 
bead-light  would  enable  an  engineer  to  see  a  man  on  the 
track  one  hundred  and  fifty  yards,  but  that  at  the  point 
where  intestate  was  lying,  if  he  had  been  sitting  on  the 
«nd  of  the  cross-tie,  the  engineer  would  first  have  discovered, 
at  a  distance  of  thirty  or  forty  yards,  that  there  was  an  object 
on  the  track,  but  could  not  have  distinguished  what  it  was. 
The  fireman  testified  that  when  not  engaged  in  putting  wood 
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CD  the  fire  be  kept  a  constaut  lookout  on  the  left  side 
of  the  engine,  as  did  the  engineer  on  the  right,  and  saw  no 
one;  that  the  engine  and  tender  could  have  been  stopped 
sooner  than  a  train ;  that  the  engine  was  going  down  grade. 

There  were  conflicting  opinions  as  to  the  rate  of  speed  at 
which  the  engine  was  running,  being  estimated  from  twenty- 
five  to  fifty  miles  an  hour.  A  witness  who  lived  near  the 
track,  about  one  hundred  and  fifty  yards  on  the  east  side  of 
the  track  and  north  of  the  bridge ;  testified  that  the  head- 
light would  shine  on  his  house  when  an  engine  reached  the 
curve  on  the  south,  but  did  not  say  whether  the  light  was 
sufficient  to  enable  an  engineer  to  distinguish  objects  at  any 
particular  distance  on  the  track. 

There  was  evidence  that  tracks  were  found  at  the  end  of 
the  cross-tie,  as  if  made  by  some  one  sitting  on  it.  It  was 
also  in  evidence  that  intestate  had  been  drinking,  and  seemed 
somewhat  intoxicated  on  the  night  he  was  killed.  There 
was  an  embankment  about  five  feet  high  where  the  intestate 
was  killed,  but  a  person  could  have  walked  up  to  the  top  of 
it.  There  was  testimony  tending  to  show  that  persons  living 
in  the  neighborhood  had  used  the  path  along  the  road  and 
the  bridge  as  a  means  of  crossing  the  creek  for  thirty-five 
years,  but  there  was  no  evidence  that  the  company  had 
assented  to  such  use  of  its  road,  or  that  it  had  been  so  used 
under  a  claim  of  right,  and  with  the  knowledge  of  the 
defendant,  or  any  of  its  officers  or  employees. 

The  engineer  did  not  blow  his  whistle  in  approaching  the 
bridge  or  the  crossing,  which  was  a  short  distance  below  it. 

Messrs.  ArmMead  Jones  and  &  G.  Ryan^  for  plaintiff. 
Mr.  John  DevereuXf  Jr.,  for  defendant. 

Avery,  J. — ^after  stating  the  case,  proceeded :  Plaintiff's 
intestate  could  not  have  received  the  wounds,  which  caused 
bis  death,  without  going  at  least  upon  the  end  of  a  cross-tie 
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on  defendant's  track.     When  he  placed  himself  in  a  position 
where  he  was  liable  to  be  stricken   by  a  passing  engine,  it 
was  his  duty  to  keep  a  sharp  lookout,  and  if  he  carelessly, 
recklessly,  or  in  a  drunken  stupor,  remained  on  the  track 
when  the  engine  was  approaching  and  till  it  came  in  con- 
tact with  him,  he  was  negligent.     If  he  put  himself  in  the 
way  of  the  moving  engine  and  was  killed  by  it,  his  negli- 
gence was,  at  least,  a  contributory  cause  of  his  death.  McAdoo 
V.  Railroad,  105  N.  C,  140.     If  the  engineer  was  negligent 
in  failing  to  blow  at  the  crossing,  or  on  approaching  the 
bridge,  intestate's  subsequent  refusal  er  failure  to  get  ofif  the 
track  was,  nevertheless,  the  proximate  cause  of  the  injury 
sustained,  unless  it  can  be  reasonably  inferred  from  the  testi- 
mony that,  after  intestate  went  upon  the  track,  the  engineer 
did   sfo,  or  could   by  ordinary  care  have  seen,  not  simply 
that  he  was  on  the  track,  but  that  he  had  placed  himself  in 
peril   by  going  upon  the  bridge,  or  appeared  to  be  lying, 
drunk  or  insensible,  in  the  way  of  the  engine,  and  that  after 
he  could  by  proper  watchfulness  have  had  reasonable  ground 
to  believe  that  such  was  the  condition  of  intestate,  it  was  in 
the  power  of  the  engineer,  by  the  use  of  the  appliances  at 
his  command,  and  without  peril   to  any  passenger  on  his 
train,  to  have  stopped  the  engine  in  time  to  have  avoided 
the  injury.     Deatis  v.  Railroad^  107  N.  C,  086 ;   Clark  v.  Rail- 
road, 109  N.  C,  430;  1  Shearman  &  Red.,  sec.  97. 

If  it  w^ere  conceded  that  the  engineer  saw  the  deceased 
walking  along  the  track,  or  sitting  upright  on  the  end  of  a 
cross-tie,  in  time  to  have  stopped  the  train  without  peril  or 
difficulty,  he  was  justified  in  believing,  up  to  the  last  moment, 
in  the  absence  of  knowledge  or  information,  that  he  was 
insane  or  deaf,  that  intestate  would  take  reasonable  precau- 
tion for  his  own  safety  by  moving  out  of  the  way.  McAdoo 
v.  Railroad,  supra;  Daily  v.  Railroad,  106  N.  C,  301.  It  is 
not  material  whether  (in  passing  upon  the  questions  involved 
in  this  case)  the  intestate  went  upon  the  road  under  a  license 
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or  as  a  trespasser.  "Tne  license  to  use  does  not  carry  with 
it  the  right  to  obstruct  the  road  and  impede  the  passage  of 
trains."  McAdoo's  case,  supra.  If  he  was  an  admitted  tres- 
passer, the  plaintiff  had  a  right  to  recover,  if  by  the  use  of 
ordinary  care  after  he  went  upon  the  track  the  defendant's 
servant  might  have  averted  the  injury.  Lay  v.  Railroad^  10(3 
N.  C,  404;  Clark's  case,  svpra. 

Were  we  to  concede,  for  the  sake  of  the  argument  merely 
(what  we  do  not  propose  to  announce  as  the  law),  that  the 
presumption  of  negligence  on  the  part  of  the  defendant  com- 
pany would  arise  upon  proof  that  plaintiff's  intestate  was 
killed  by  defendant's  engine  on  its  track  (2  Wood  R.  R.  Law, 
1090,  note  1101),  there  would  be  no  presumption,  in  the 
absence  of  proof,  that  such  negligence  was  the  proximate 
cause  of  the  injury  to  intestate.     No  such  presumption  would 
be  stronger  than  that  created  by  express  j)rovision   of  the 
statute  in  reference  to  killing  stock,  and  that  is  rebutted 
upon  the  facts  being  shown  by  witnesses  present.     Doggdt  v. 
Rnilroad,  81  N.  C,  459.     No  witnesses  as  to  the  management 
of  the  train,  or  the  position  and  conduct  of  intestate  at  the 
moment  when  the  injury  was  inflicted,  were  offered  except 
the  engineer  and  fireman.     Both  of  them  negatived  the  fact 
of  seeing  intestate,  or  the  possibility  of  seeing  him  by  keeping 
a  proper  look-out,  till  it   would  have  been  too  late  to  save 
him  by  an  attempt  to  stop  the  engine.     They  are  corrob- 
orated, rather  than  contradicted,  by  other  testimony.     The 
nature  of  the  wounds  was  such,  according  to  the  evidence,  as 
to  lead  to  the  conclusion  that  they  must  have  been  inflicted 
on  the  end  of  the  cross-tie,  where  intestate  could  not  have 
been  seen.    The  fact  that  at  a  house  150  yards  off  the  road, 
or  up  the  road,  the  head-light  shone,  without  further  evi- 
dence that  it  shown  so  brightly  as  to  make  the  figure  of  a 
man  distinguishable  and  show  his  danger,  is  not  sufficient 
to  go  to  the  jury  to  show  that  the  injury  might  have  been 
avoided.     There  was  no   testimony   tending  to   show  that 
111—16 
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intestate  could  have  been  seen  while  on  the  bridge  or  on  the 
track,  and  in  the  absence  of  such  evidence  the  fact  that  there 
was  a  bridge  or  a  bank,  such  as  was  described,  in  the  vicin- 
ity, is  entitled  to  no  weight  in  passing  upon  the  single  ques- 
tion to  be  considered.  The  fact  that  an  engine  was  running 
at  the  rate  of  twenty-five  or  fifty  miles  an  hour  in  a  place 
remote  from  town,  may  be  important  in  determining  within 
what  distance  the  train  could  have  been  stopped  after  the 
engineer  could,  by  proper  watchfulness,  have  seen  intestate 
on  the  track  in  an  apparently  helpless  condition.  But  it  was 
incumbent  on  plaintiff,  if  she  would  avoid  the  consequences 
of  intestate's  negligence  by  showing  some  act  of  defendant's 
servants  to  be  the  real  cause,  to  show  from  her  own  testi- 
mony, or  that  of  defendant,  that  when  the  engineer  could 
first  have  seen  intestate,  he  was  not  only  on  the  track  but 
was  in  such  a  situation  or  condition  that  he  could  not  prob- 
ably escape  if  the  train  continued  to  move  on  without  dimin- 
ishing its  speed,  and  neglected  to  use  thft  means  available 
and  safe  to  stop  it.  Dean's  and  Clark's  cases,  supra.  It  was 
not  sufficient  to  prove  only  that  he  was  seen  standing  or 
walking  on  the  track.     McAdoo's  case,  supra. 

After  contributory  negligence  is  shown,  the  phiintiff  can- 
not relieve  himself  of  the  burden  of  proving  some  subsequent 
act  or  omission  of  the  defendant  to  have  been  the  proximate 
cause,  by  offering  testimony  that  merely  raises  a  conjecture. 
He  must  show  by  facts  or  circumstances  the  nature  of  the 
act  or  omission,  so  that  the  inference  may  be  fairly  drawn 
that  it  was  the  immediate  cause  of  the  injury. 

Upon  a  review  of  the  testimony,  we  concur  with  the  Court 
below. 

Affirmed. 
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C.  G.  FARTHING  v.  J.  H.  DARK. 

Negotiable  Instruments — Notice  of  Equities — Inadvertence  of  the 

Court — Plan  of  Payment — Evidence. 

1.  A  negotiable  note,  payable  at  the  Durham  Fence  Factory,  or  the 

office  of  W. ,  W,  <&  Co. ,  does  not,  upon  its  face,  show  a  circumstance 
calculated  to  excite  suspicion  of  a  purchaser  for  value  before  it 
was  due,  even  though  he  knew  of  no  such  fence  factory  in  opera- 
tion there,  the  other  place  of  payment  being  well  known,  and  such 
purchaser  was  not  bound  by  the  equities  existing  between  the 
original  parties. 

2.  In  the  former  decision  of  this  case  (lOy  N.  C,  291),  this  Court  was  not 

advertent  to  the  fact  that  there  was  an  alternative  description  of 
the  place  of  payment  in  the  note,  and  was  not  warranted  in  the 
assumption  that  the  plaintiff  knew  the  place  named  in  the  note 
had  no  existence. 

•}.  The  fact  that  the  negotiator  of  the  note  was  a  stranger,  and  sold  it 
and  others  for  considerably  less  than  their  face  value,  and  the 
other  circumstances  relied  upon  by  the  defendant,  were  not  so  sus- 
picious as  to  put  the  onus  of  further  inquiry  upon  the  purchaser. 

This  was  a  petition  of  the  plaintiff  to  rehear  this  ease,  as 
reported  in  109  N.  C,  291. 

Messrs.  J.  S.  Manning  and  W.  W.  Fuller,  for  plaintiff. 
Messrs.  J.  W.  Graham^  T.  B.  Womack  and  Junius  Parker, 
for  defendant. 

Avery,  J.:  The  note  assigned  for  value  and  before  matur- 
ity was,  upon  its  face,  made  "negotiable  and  payable  at  Dur- 
ham Fence  Factory,  or  office  of  Wortham,  Warren  &  Co. 
Planing  Mills."  The  plaintiff  testified  that  when  he  bought 
the  note  he  knew  there  was  no  factory  in  Durham  "called 
the  Durham  Fence  Factory;"  but  neither  plaintiff,  defend- 
ant, nor  any  other  witness,  disputed  the  fact  stated  by  the 
witness  Wortham,  as  well  as  Justice,  who  was  introduced  by 
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the  defendant,  that  there  was  a  place  of  business  in  the  town 
well  known  as  the  "oflBce  of  WorLham  &  Co."  If,  therefore, 
we  concede  the  correctness  of  the  legal  proposition  laid  down 
in  the  former  opinion  in  this  case  (109  N.  C,  291),  the  Court 
was  not  advertent  to  the  alternative  description  of  the  place 
of  payment,  and  the  mere  prefixing  of  another  description, 
which  might  be  interpreted  either  as  the  designation  of  a 
distinct  place,  or  a  different  name  for  the  office  of  Wortham, 
Warren  tt  Co.,  was  not  in  any  view  of  the  law  a  circumstance 
calculated  to  excite  suspicion  and  stimulate  inquiry  as  to  the 
character  of  the  note.  A  more  careful  examination  of  the 
testimony  sliows,  therefore,  that  we  were  not  warranted  in 
assuming  as  the  basis  of  the  legal  conclusion  reached,  that 
the  plaintiff  knew  the  place  named  in  the  note  had  "no 
existence."  He  did  know  that  Wortham,  Warren  &  Co. 
had  |)laning  mills  and  an  office  in  the  town,  and  the  note 
beinor  offered  before  maturity,  there  was  no  reason  why  he 
should  have  taken  the  trouble  to  ascertain  whether  the 
machinery  for  making  fences  was  being  operated,  or  whether 
there  was  an  agent  on  the  ground  to  fill  orders.  '  If  he  had 
prosecuted  his  inquiries  and  ascertained  that  the  machinery 
bought  for  that  pur{)ose  was  still  outside  of  the  building  of 
Wortham,  Warren  &  Co.,  not  adjusted  for  working,  such 
information  would  not  have  been  sufficient  to  require  inquiry 
as  to  the  good  faith  of  Pallett  &  Co.  If,  owing  to  some  mis- 
understanding, the  machinery  should  have  been  moved  and 
the  fence  made  and  furnished  elsewhere,  the  note  might 
still  be  made  payable,  when  it  was  the  original  purpose  to 
manufacture  the  fence,  and  without  any  fraudulent  purpose 
existing  at  the  time. 

But  we  must  be  understood  as  adhering  to  the  principle 
laid  down  in  the  former  opinion,  and  asm.odifyingthe  ruling 
heretofore  made  on  the  ground  only  of  inadvertently  mis- 
taking the  facts.  Upon  more  mature  consideration  we  are 
not  prepared  to  dispute  the  correctness  of  the  legal  proposi- 
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tions  laid  down  by  the  Court  below  without  regard  to  the 
plaintiff's  knowledge  of  the  existence  or  non-existence  of  the 
place  of  payment  at  the  time  of  purchase.  The  purchaser 
might  well  conclude  that,  though  the  office  and  plant  might 
not  then  have  been  established,  it  would  be  before  the 
maturity  of  the  note.  The  production  of  the  note  was  prima 
facie  evidence  of  present  ownership,  and  it  being  admitted 
that  it  was  bought  for  $100,  though  less  than  its  face  value, 
|12o,  and  before  maturity,  in  the  absence  of  actual  notice  of 
fraud  in  the  factum  at  the  time  of  assignment,  the  purchaser 
took  it  discharged  of  all  equities  in  favor  of  the  maker. 
1  Dan.  Neg.  Inst.,  sections  770,  782,  789  and  789a;  R  R  v. 
Schutt,  103  U.  S.,  145 ;  Tredmll  v.  Blount,  86  N.  C,  33 ;  Camp- 
bdl  V.  McCormac,  90  N.  C,  491  ;  Jackson  v.  Love,  82  N.  C,  405. 
There  is  no  testimony  whatever  tending  to  show  actual  and 
explicit  notice,  at  the  time  of  the  transfer,  of  fraud  on  the  part 
of  the  payee  when  the  note  was  executed,  and  the  circum- 
stances relied  on  were  not  s  >  suspicious  as  to  place  the  onus 
on  the  purchaser  of  extending  his  inquiries  beyond  the  sol- 
vency of  the  maker.  In  Ilulbert  v.  Douglass,  94  N.  C,  122, 
cited  to  sustain  the  opinion  of  the  Court,  it  appears  to  have 
been  found  as  a  fact  that  the  plaintiff  did  not  purchase 
the  note  "for  value  and  in  good  faith  before  it  was  due  and 
without  notice  of  any  defence,  set-off  or  equities  in  favor  of 
defendant  Douglass,  as  set  forth  in  his  answer,"  and  it  did 
not  appear  that  they  were  not  warranted  in  so  finding. 

There  was  not  evidence  sufficient  to  constitute  this  case  an 
exception  to  the  general  rule  and  shift  the  burden  of  proof 
upon  the  plaintiff  as  purchaser  of  the  note  before  maturity. 

On  a  review  of  the  exceptions,  we  find  no  error  in  the 
rulings  of  the  Court  below. 

Petition  Allowed. 
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S.  H.  BOYD,  Trustee  v.  M.  E.  TEAGUE,  Sheriff. 

Sheriff^s  Return — Negligaice. 

A  Sheriff  who  fails  to  make  return  of  process  before  the  adjournment  of 
the  Ck)urt  to  which  it  is  returnable,  is  liable  to  the  penalty  pre- 
scribed by  statute.  This  case  is  governed  by  Turner  v.  Page^ 
decided  at  this  term. 

This  was  a  rulk  on  the  Sheriff  of  Forsyth  County  to 
show  cause  why  a  judgment  nisi  should  not  be  made  abso- 
lute, which  was  taken  at  the  February  Term,  1-892,  of  said 
Court,  for  failure  to  return  an  execution  issued  from  the 
Superior  Court  of  Rockingham  County  on  the  30th  day  of 
November,  1891,  and  mailed  to  him  on  the  1st  day  of  Decem- 
ber, 1891,  returnable  to  the  said  February  Terra. 

Three  letters  from  A.  J.  Boyd  attorney  for  S.  H.  Boyd, 
trustee,  to  said  Sheriff,  directing  him  to  proceed  under  the 
execution,  are  made  a  part  of  the  statement  of  the  case  on 
appeal.  The  said  February  Term  of  Court  began  on  the 
15th  day  of  February,  1892,  and  was  a  two  weeks  term,  but 
all  the  business  of  the  term  having  been  disposed  of,  the 
Court  adjourned  at  noon  on  the  20th  day  of  February,  1892, 
and  the  defendant,  Sheriff  of  Forsyth  County,  did  not  return 
said  execution  until  the  22d  day  of  February,  1892,  two 
days  after  the  said  adjournment,  and  did  not  deliver  the 
horse  and  buggy,  taken  under  said  execution,  to  the  Clerk, 
until  March  1,  1892.  The  Court,  Mclvei\  J.,  presiding, 
upon  the  hearing  of  the  rule,  adjudged  that  the  Sheriff  was 
not  required  to  return  the  execution  before  the  adjournment 
of  the  Court,  but  at  any  time  within  two  weeks  allotted  by 
statute  for;the  sitting  of  the  Court,  and  adjudged  that  said 
rule  be  discharged  upon  said  Sheriff  paying  the  cost  of  the 
same. 

To  this  ruling,  the  plain  tiff  excepted  and  appealed. 
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Me^rs,  A.  J.  Barton  and  Boyd  &  Johnston  (by  brief),  for 
plaintiff. 
Mt.  R.  B,  Gleniiy  for  defendant. 

Clark,  J.:  The  point  presented  by  this  appeal  has  been 
passed  upon  at  this  term  in  Turner  v.  Page.  There  the  rea- 
son of  the  decision  is  so  clearly  laid  down  by  Mr.  Justice 
MacRae  that  it  is  unnecessary  to  do  more  than  refer  to  that 
case,  and  to  say  that  after  the  aid  given  ns  by  the  able  argu- 
ment of  appellee's  counsel,  we  are  nevertheless  satisfied  of  the 
correctness  of  our  former  ruling.  The  Sheriff  is  not  com- 
pelled to  make  his  return  of  an  execution  on  the  first  day  of 
the  term,  though  it  is  more  regular,  and  for  many  reasons 
desirable  that  he  should  do  so.  It  is  sufficient  if  he  make 
the  return  during  the  term  {The  Code,  §  449),  unless  ruled  to 
raake  it  on  an  earlier  day  of  the  term,  Ledbeiter  v.  Arledge,  53 
X.  C,  475.  But  the  term  expires  when,  the  business  being 
dispatched,  the  Judge  adjourns  Court  or  leaves.  Branch  v. 
Walker,  92  N.  C,  87;  Foley  v.  Blank,  92  N.  C,  476.  In  the 
latter  case  it  is  said  "a  pleading  placed  on  the  files  of  the 
Court  in  the  absence  of  the  Judge,  after  he  has  left  for  the 
term,  is  not  filed  in  contemplation  of  law."  So  a  return 
made  at  such  time  is  not  made  to  the  term.  The  term  of 
the  Court  is  held  by  the  Judge,  and  there  can  be  none  after 
he  leaves.  It  was  the  Sheriff's  negligence  that  he  did  not 
make  his  return  promptly  as  he  should  have  done,  but  held 
it  back  under  the  impression  that  the  term  would  last  full 
two  weeks.  It  is  public  policy  that  officers  should  be 
prompt,  diligent  and  careful. 

The  term  having  expired  before  the  return  was  made,  the 
judgment  nisi  should  have  been  made  absolute.  The 
Code,  §  2079.  The  case  will  be  remanded,  that  the  judg- 
ment shall  be  so  entered. 

Reversed. 
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THOMAS  FLOWERS  v.  JULI0S  E.  ALFORD. 

New  Trial — Newly  Discovered  Evidence — Discretion  of  the  Judge- 
Code — Excusable  Neglect —  Verdict — Judgment — Practice. 

1.  A  motion  for  a  new  trial  for  newly  discovered  evidence  is  addressed 

to  the  sound  discretion  of  the  Court,  and  not  appealable  unless  the 
ruling  is  based  upon  a  mistaken  view  of  the  law.  This  motion 
may  be  made  for  the  first  time  in  the  Supreme  Court. 

2.  If  a  motion  *'  to  vacate  the  judgment''  be  treated  as  a  motion  to  set 

it  aside  under  section  274  of  The  Code,  for  excusable  neglect,  it 
would  not  avail,  if  granted,  for  it  would  leave  the  verdict  still 
standing. 

d.  The  statute  is  not  intended  to  embrace  judgments  which  necessarily 
follow  verdicts. 

4.  To  afford  the  relief  desired,  a  new  trial  was  necessary,  and  this  could 
only  have  been  obtained  at  the  term  of  the  trial. 

Motion  in  the  Supreme  Court  for  a  certiorari  to  the  Judge 
below,  requirii^g  him  to  find  the  facts  upon  which  the  judg- 
ment was  rendered  as  hereinafter  stated. 

Messrs,  Jones  ct*  Tillett  (by  brief),  for  plaintiff. 
Mr.  Willidm  Blacky  contra. 

MacRak,  J.:  It  appears  from  the  affidavits  tiled  that  an 
action  for  the  recovery  of  land,  between  the  parties  liereto, 
was  tried  at  February  Term,  1891,  in  the  Superior  Court  of 
Richmond  County,  and  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant,  on  September  19,  1891, 
gave  notice  of  a  motion  "for  a  new  trial,  and  for  the  setting 
aside  and  reforming  the  judgment  heretofore  rendered  in 
this  cause,''  to  be  made  before  the  Judge  presiding  at  Rich- 
mond Superior  Court,  on  October  1,  1891.  The  record  sent 
up  does  not  show  a  continuance,  but,  at  February  Term, 
1892,  of  Richmond  Superior  Court,  before  his  Honor  Judge 
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Boykin,  this  entry  was  made :  "  Thomas  Flowers  against  J.  E. 
Alford:  Motion  to  vacate  judgment;  motion  refused;  defend- 
ant excepts;  notice  of  appeal  to  Supreme  Court;  notice 
waived ;  bond  in  the  sum  of  $25  adjudged  sufficient."  There 
is  no  statement  of  the  case  on  appeal  filed. 

In  this  Court  the  following  motion  is  made:  ^' Black  & 
Patterson,  attorneys  for  the  defendant  above  named,  move 
the  Court  that  an  order  for  a  certiorari  to  Judge  E.  T.  Boykin 
be  made  in  this  cause,  directing  a  finding  of  the  facts  upon 
which  his  judgment  was  rendered.  November  11,  1892." 
Recurring  to  the  affidavits  filed  in  the  Superior  Court,  the 
ground  of  the  motion  before  his  Honor  below  was  the  newly 
discovered  evidence  of  an  unregistered  deed,  which  was  nec- 
essary to  complete  the  defendant's  chain  of  title,  and  which 
had  been  loit,  but  was  found  after  the  term  at  which  the  trial 
was  had,  and  which,  according  to  the  defendant's  affidavits, 
would  have  established  his  title  to  the  land  in  controversy  if 
the  same  had  been  produced  as  evidence  upon  the  trial. 
These  affidavits  set  out  "the  efforts  of  defendant  to  procure 
said  deed  before  the  trial,  or  evidence  sufficient  to  establish 
it,  and  Iiis  failure  to  do  so.  The  affidavits  in  reply  on  the 
part  of  the  plaintiff  are  to  the  effect  that  defendant  relied 
entirely  upon  his  possession  under  color  of  title,  and  tend  to 
negative  diligence  on  the  part  of  defendant  in  his  efforts  to 
procure  the  deed,  or  evidence  to  establish  it  as  a  lost  deed, 
and  have  it  set  up  and  registered  before  the  trial. 

While  a  motion  for  a  new  trial  for  newly  discovered  evi- 
dence may  now  be  made  after  the  trial  of  the  cause  in  the 
Superior  Court,  and  in  the  Supreme  Court  pending  an  appeal, 
the  granting  of  it  is  addressed  to  the  discretion  of  the  Court. 
The  matter  is  fully  discussed  in  the  case  of  Carson  v.  Dellin- 
ger,  90  N.  C,  226,  in  which  many  authorities  are  cited,  and 
it  is  summed  up  in  these  words:  "In  this  case  a  counter- 
affidavMt  was  offered,  and  as  of  course  the  Judge  was  required 
to  consider  the  opposing  proofs   and   determine  the  facts 
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established,  clearly  this  was  not  reviewable  oii  appeal." 
Munden  v.  Casey ,  93  N.  C,  97.  In  the  ease  before  us  there 
were  conflicting  affidavits;  the  matter  was  in  the  discretion 
of  the  Judge  below;  if  he  had  denied  the  motion  upon  the 
ground  that  he  had  no  power  to  grant  it,  a  question  of  law 
would  have  been  granted  to  us,  upon  appeal,  which  we  might 
have  reviewed ;  he  gives  no  reason,  however,  but  simply 
exercises  his  discretion  and  refuses  the  motion. 

If  this  was  a  motion  to  set  aside  a  judgment,  under  section 
274  of  The  Code,  for  excusable  neglect,  it  could  not  have  the 
desired  effect,  if  granted ;  for,  if  the  judgment  was  vacated, 
the  verdict  would  stand,  and,  as  is  said  in  Beck  v.  Bellamyy^^ 
N.  C,  129, in  regard  to  this  section  of  The  Code^  "the  statute, 
in  conferring  the  power,  confines  its  exercise  to  judgments 
rendered  under  the  specified  conditions,  and  does  not  embrace 
such  as  necessarily  follow  the  verdict,  and  the  setting  aside 
of  which,  without  at  the  same  disturbing  the  verdict,  would 
be  of  no  advantage  to  the  party,  for  it  must  again  be  entered 
in  response  to  the  jury  findings.  To  vacate  both,  is  neces- 
sary to  afford  the  desired  relief,  and  this  would  be  tu  grant 
a  new  trial,  which  can  only  be  done  at  the  term  when  it 
took  place.     Clcmmons  v.  Fieldy  99  N.  C,  400. 

So,  it  appearing  from  the  affidavits  that  his  Honor  had 
no  power  to  set  aside  the  judgment  under  section  274  of  The 
Code,  because  this  is  not  one  of  the  cases  embraced  in  the 
provisions  of  that  section,  and  that  he  exercised  his  discre- 
tion in  refusing  to  grant  a  new  trial  for  newly  discovered 
evidence,  the  motion  is 

Denied. 
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S.  M.  ASBURY  V.  R.  G.  FAIR  et  al. 

Trespass  on  Land — Tille — Grant — Evidence — Insanity — 
Limitation — Privity — Possession. 

1.  When  neither  claimant  is  seated  on  the  lappage  in  dispute,  and  when 

both  are  on  it,  the  law  adjudges  the  possession  to  follow  the  older 
title. 

2.  Seven  years  possession  and  cultivation  of  land  under  a  junior  grant 

makes  title  against  an  older  one;  and  where  there  was  evidence 

from  which  such  possession  could  be  found,  it  was  error  to  hold 

.     that  plaintiff  (claiming  under  the  junior  grant)  could  not  recover. 

3.  The  statute  of  limitations,  if  it  began  to  run  bafore  the  commence- 

ment of  insanity,  or  other  disability,  would  not,  on  that  account, 
cease,  and  when  there  was  any  testimony  from  which  such  a 
state  of  facts  could  be  found,  their  consideration  should  not  have 
been  withdrawn  from  the  jury. 

4.  Under  the  law  in  force,  no  connection  need  be  shown  between  the 

successive  occupants  to  establish  the  presumption  of  a  grant  for 
the  actual  possessio  pedis. 

5.  Insanity  is  a  question  for  the  jury;  and  even  where  the  testimony  as 

to  the  fact,  while  not  directly  disputed,  was  capable  of  more  than 
one  construction,  it  was  not  proper  to  withdraw  it  from  the  jury. 

6.  Privity  of  estate  between  the  plaintiff,  and  those  under  whom  be 

claims,  is  not  necessary  to  entitle  him  to  the  advantage  of  their 
possession  to  show  title  by  the  statute  of  limitation. 

7.  Statute  of  limitations  need  not  be  pleaded  specially  to  show  title. 

H.  Unless  the  defendants  connect  themselves  with  their  elder  grant,  it 
serves  them  no  purpose,  except  to  take  title  out  of  the  State,  and 
in  this  it  is  of  equal  avail  to  the  plaintiff  also. 

This  was  a  civil  action  of  trespass  on  land,  to  try  title, 
and  for  damages,  tried  at  Fall  Term,  1892,  of  Burke  Supe- 
rior Court  by  Armfidd^  J. 

The  following  issues  were  submitted  : 

1.  Did  the  defendants  commit  the  trespass  alleged  in  the 
complaint  on  the  lands  of  plaintiff  described  in  the  com- 
plaint ? 
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2.  What  damage  lias  plaintiff  sustained  by  reason  of  said 
trespass  ? 

Plaintiff  offered  a  deed  from  I).  W.  Stacy  to  S.  M.  Asbury, 
dated  16th  June,  1890. 

A  deed  from  Jos.  Brittain,  Sheriff,  to  D.  W.  S  acy,  dated 
January  28,  1869;  to  which  defendants  object. 

A  deed  from  Joseph  Ferree,  trustee,  to  D.  W.  Stacy,  dated 
23d  May,  1856. 

A  deed  from  John  II.  Pearson,  Sheriff,  to  Jamison  Queen, 
dated  20Lh  February,  1852;  to  which  defendants  object  and 
except. 

Grant  from  the  State  to  William  B.  Craig  and  Mark  Brit- 
tain, dated  4lh  September,  1818,  and  entered  30th  Septem- 
ber, 1817. 

Plaintiff  introduced  1).  W.Stacy:  **  I  am  seventy  one  years 
old  ;  I  moved  to  this  county  in  1837 ;  settled  on  the  land  in 
1856;  my  house  was  between  *  I '  and  *  J  ; '  I  lived  there  and 
had  possession  till  I  sold  plaintiff  in  1890;  made  my  garden 
in  1856;  I  had  stables  on  the  disputed  land  and  a  workshop; 
my  predecessor,  Jimson  (^aeen,  used  it  for  a  store-house ;  I 
moved  off  in  1872,  but  had  tenant  there  till  sold  ;  some  of 
the  disputed  land  was  partly  cleared  when  I  went  there;  I 
cleared  some  twelve  or  fifteen  acres;  part  of  it  was  in  posses- 
sion of  Dale ;  I  got  my  firewood  off  it ;  I  got  timber  and  sold 
it  off  the  wooJland ;  sold  it  to  Presnell — thirty  or  forty  of 
them  off  disputed  land  ;  all  fit  for  timber;  I  used  and  treated 
disputed  land  as  I  did  my  own  ;  Brittain  deed  and  Ferree 
deed  both  cover  the  land  in  dispute;  plaintiff  lived  in  two 
hundred  yards  of  land  while  I  was  using  it.*' 

On  cros^examination,  he  said,  among  other  things:  "I 
don't  think  Dale  was  cultivating  any  of  the  lappage." 

Jamison  Queen :  '*  I  moved  there  in  1847,  and  built  a 
house ;  I  made  a  garden  next  year  where  the  garden  is  now ; 
about  two  years  after  I  went  there  Dale  had  to  be  confined, 
chained;  was  not  at  himself  when  I  went  there:  he  went 
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about;  then  I  built  a  storehouse  on  the  lappage;  I  lived 
there  four  or  five  or  six  years;  I  did  not  know  where  the 
line  of  the  Morgan  grant  of  the  Deal  line  was;  built  house 
and  made  garden  in  ignorance  of  its  location  ;  Dale  culti- 
vated land  on  the  lappage  while  I  lived  there  ;  he  had  a  part 
of  the  field  under  fence  on  lappage  for  years;  he  cultivated 
this  after  I  left  there ;  I  don't  know  how  long  ;  it  was  cleared 
after  I  went  there;  Dale  had  been  deranged  before  I  went 
there,  and  when  I  went  there  he  seemed  scrambled,  addled, 
and  sometimes  had  pretty  good  sense." 

The  defendants  then  offered  their  grant  of  1804,  and  evi- 
dence tending  to  support  their  possession  thereunder. 

When  the  evidence  was  closed,  and  the  Court  asked  the 
counsel  of  plaintiff  how  they  could  get  along  when  all  the 
evidence  showed  that  John  Deal  had  been  insane  since 
1847  or  1849,  and  that  there  had  been  a  possession  of  his,  or 
under  him,  since  on  the  lappage,  and  that  tlie  mother  of 
defendants,  under  whom  they  claim,  had  been  a  married 
woman  continuously  since  DeaVs  death,  DeaTs  title  being 
the  oldest  and  covering  the  land,  plaintiff's  counsel  called 
the  attention  of  the  Court  to  the  case  of  Headen  v.  Womack, 
and  insisted  that  the  insanity  or  coverture  did  not  apply  to 
this  case,  to  aff'ect  plaintiff's  title  by  possession  in  lappage. 
His  Honor  was  of  a  contrary  opinion  and  in  deference 
thereto,  and  to  the  further  intimation  of  his  Honor  that  he 
should  instruct  the  jury  that  no  statute  ran  against  defend- 
ants  after  Dale  became  insane,  plaintiff  sufiered  a  nonsuit 
and  appealed. 

The  other  testimony  necessary  to  the  presentation  of  this 
case  may  be  gathered  from  the  opinion. 

Messrs.  M.  Silver  and  F.  H.  Bushee,  for  plaintiff. 
Mr,  S,  J.  Ervin,  for  defendants. 


254  IN  THE  SUPREME  COLRT. 


AsBCBT  r.  Fair. 


AvEkv,  J.:  The  defendants  offered  a  grant  issued  in  1804, 
and  the  plaintiff  introduced  one  issued  in  1818,  both 'of 
which,  according  to  the  evidence,  cover  the  twenty-three 
acres  in  dispute.  The  plaintiff  offered  other  title  deeds,  but 
the  defendants  introduced  none,  so  far  as  appears  from  the 
record.  The  testimony  was  conflicting  as  to  whether  the 
defendants,  and  tliose  under  whom  they  claim,  ever  had  a 
pos:?e?sion  on  the  lappage  under  the  older  grant  or  not,  until 
they  recently  engaged  in  cutting  trees  thereon.  D.  W.  Stacy 
testified  that  he  did  not  think  that  John  Dale,  ancestor  of 
defendant,  had  any  clearing  on  it  at  all  when  the  former  took 
lK)sse?sion  as  predecessor  of  plaintiff  in  1856,  while  Jamison 
Queen,  the  predecessor  of  Stacy,  testified  that  Dale  had  cleared 
and  had  under  fence  a  field  on  the  lappage,  while  he  occupied 
the  house  in  which  Stacy  afterwards  lived.  Queen  testified 
further  that  Dale  cultivated  this  portion  of  the  lappage  for 
years,  but  did  not  state  when  such  occupancy  began  or  when 
it  ended.  Hezekiah  Fair,  the  son-in-law  of  John  Dale,  tes- 
tified to  a  continuous  possession  by  John  Dale  from  1859  till 
1809,  when  it  was  abandoned,  and  the  rails  around  the 
field  were  hauled  off  by  Stacy,  the  adverse  claimant.  So 
that  if  it  was  material  to  ascertain  whether  Dale  had  pos- 
session of  any  part  of  the  lappage  before  he  became  insane, 
or  at  any  other  time,  or  how  long  he  held  it  adversely,  it 
should  have  been  left  to  the  jury  to  pass  upon  the  conflicting 
evidence  and  arrive  at  the  truth. 

If  neither  of  the  claimants  is  seated  on  the  lappage,  the 
law  adjudges  the  possession  to  be  in  him  who  has  the  older 
title — in  our  case  John  Dale,  and  those  claiming  under  him, 
if  they  derived  title  through  the  Morgan  grant,  issued  in 
1804.  If  Queen,  Stacy  and  plaintiff,  claiming  under  the 
Brittain  grant  of  1818,  were  in  possession  of  a  part  of  the 
lappage,  and  John  Dale,  and  those  claiming  under  him, 
neither  occupied  nor  cultivated  any  part  of  it  (as  Stacy  tes- 
tified), then  the  occupant  under  the  junior  title  held  con- 
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slructively  the  whole  interference.  If  both  were  cultivating 
some  part  of  ihe  lappage,  then  the  possession  of  the  true 
owner,  who  connected  himself  with  the  older  grant,  extended 
to  all  of  the  land  not  actually  occupied  by  those  claiming 
under  the  junior  title.  McLean  v.  Smithy  106  N.  C,  172. 
Such  occasional  acts  of  ownership,  as  cutting  and  removing 
wood  from  land  susceptible  of  cultivation,  do  not  amount  to 
an  occupancy  that  will  serve  the  purpose  of  maturing  title 
in  the  occupant.     Rvffin  v.  Ovcrby,  105  N.  C,  78. 

The  Judge  assumed  that  a  possession  on  the  lappage  in 
John  Dale  had  been  shown  bv  all  of  the  witnessess,  but  D.  W. 
Stacy  said  explicitly,  on  his  cross-examination,  "I  don't 
think  Dale  was  cultivating  any  lappage.''  If  the  jury  had 
found  that  the  plaintiff,  and  those  through  whom  he 
claimed,  held  adverse  possession  on  the  interference  for  seven 
years  (while  John  Dale  was  cultivating  no  portion  of  it), 
then,  if  the  statute  was  running,  the  plaintiff  was  entitled 
to  recover,  since  it  appeared  that  the  land  had  been  twice 
granted  by  the  State,  and  that  the  deeds  offered  by  plaintiff, 
executed  respectively  by  Ferree  to  Stacy  in  1850,  and  by 
Krittain  to  Stacy  in  1801),  covered  the  whole  disputed 
boundarv. 

I5ut  it  was  contended,  that  in  any  aspect  of  the  testimony, 
the  jury  must  assume  as  an  undisputed  fact,  not  only  that 
John  Dale  was  insane  but  that  lie  became  insane  before  the 
statute  began  to  run  by  reason  of  any  adverse  occupancy. 
The  testimony,  viewed  in  the  most  favorable  light  for  the 
defendants,  fails  to  sustain  this  contention.  If  the  jury  had 
reached  the  conclusion  that  (iueen  and  Stacy  held  possession 
of  a  house  or  garden  on  the  lappage,  while  neither  Dale  nor 
his  tenants  were  occupying  any  part  of  it,  and  before  Dale 
became  insane  (provided,  always,  they  did  actually  find  that 
he  became  incapable  of  understanding  what  he  was  doing, 
or  what  others  were  doing,  in  so  far  as  their  conduct  affected 
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his  rights),  then  the  statute  would  not  cease  to  run  by  reason 
of  Dale's  subsequent  disability. 

Stacy  testified  that  Queen  was  his  predecessor  in  the  pos- 
session, though  no  evidence  was  offered  to  connect  (Jueen 
directly  with  the  (Craige  &  Brittain)  junior  grant,  the  jury 
were  at  liberty  to  connect  his  possession  with  that  of  Stacy, 
if  Queen  entered  upon  the  lappage  before  Dale  became 
insane,  let  Stacy  into  possession  in  his  stead,  and  Stacy  held 
the  only  possession  on  the  lappage  from  1856  to  1890,  when 
plaintiff  entered  under  the  deed  from  him,  or  the  only  pos- 
session except  that  which,  as  Hezekiah  Fair  testified,  began 
in  1859  and  lasted  till  1869,  when  it  was  abandoned,  and  the 
rails  surrounding  it  were  hauled  off  by  Stacy  (the  statute 
being  suspended  from  May,  1861,  till  January  1, 1870).  This 
possession  began  when  the  old  law  was  in  force,  and  no  con- 
nection need  be  shown  between  occupants  for  the  purpose 
of  establishing  the  presumption  of  a  grant  for  the  actual 
possessio  pedis.  So,  as  we  shall  see,  there  is  abundant  ground 
to  contend  that  the  thirty-year  statute  was  running  pro  tanto. 
The  Court  had  no  right  to  assume  that  John  Dale  became 
71071  compos  mentis  at  any  given  period.  Queen  testified  that 
when  he  entered  Dale  was  "scrambled,  addled, and  sometimes 
had  pretty  good  sense."  This  testimony,  if  accepted  as  true, 
did  not  show  beyond  question  the  mental  condition  and 
capacity  of  Dale,  and  as  it  was  the  province  of  the  jury  to 
pass  upon  the  credibility  of,  as  well  as  draw  such  inferences 
from,  testimony  of  this  kind,  as  they  thought  proper,  if 
believed,  the  Court  erred  in  announcing  the  conclusion  of 
fact  that  Da)e  was  insane  from  1847,  or  1849,  in  presence  of 
the  jury,  and  the  conclusion  of  law  predicated  upon  the  fact 
so  found.  It  was  even  within  the  range  of  possibility  that 
the  jury  would  determine  that  there  was  no  satisfactory  evi- 
dence of  Dale's  insanity  till  after  Stacy  entered,  and  no  sat- 
isfactory testimony  of  a  possession  by  Dale  on  the  lappage, 
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in  which  contingency  Stacy's  title  would  have  matured  in- 
seven  vears  from  185»). 

But  as  the  plaintiff  might  have  relied  in  part,  at  least,, 
upon  actual  possession  for  the  statutory  period  commencing 
with  Queen's  entry  in  1847,  if  the  defendant  subsequently 
entered  upon  territory  presumptively  so  acquired  by  him,  it 
was  not  necessary  to  show  j)rivity  in  estate  between  Stacy  and 
Queen  in  order  that  the  possession  of  both  should  be  counted 
Jm  determining,  not  only  the  question  of  trespass  involved, 
but  how  to  render  judgment  as  to  the  whole  lappage.  Candler 
V.  Lumfijvd,  4  Dev.  &  Bat.,  407;  Melvin  v.  Waddelly  75  N.  C, 
361;  Phipps  V.  Pierce,  94  N.  C,  514;  Freeman  v.  Spragne,  82 
N.  C,  36t);  Allen  v.  Salinger,  103  N.  C,  14. 

The  thirty-year  statute  of  presumptions  having  begun  to 
run  if  Dale  was  n  )t  shown  to  be  non  compos  mentis  until  after 
Queen  entered,  it  would  seem  that  when  Stacy  was  let  into- 
possession  by  Queen  it  would  continue  to  run,  certainly  as 
to  the  actual  possessio  pedis  to  which  Stacy  succeeded  a& 
occupant. 

It  is  not  necessary  to  determine  whether  if  the  thirty  year 
statute  were  running  in  favor  of  Stacy  when  he  entered,  he 
could  extend  the  benefit  of  Queen's  occupancy  not  only  to 
the  possessio  pedis  at  the  storehouse  and  stables,  if  it  began 
when  Dale  was  compos  mentis,  but  to  the  whole  lappage  cov- 
ered by  his  deed  bearing  date  in  1856,  though  Dale  had  in 
the  meantime  become  deranged  and  though  no  connection  was 
shown  between  the  proper  titles  of  Stacy  and  Queen,  but  only 
the  fact  appeared  that  Stacy  was  let  in  under  Queen,  who 
claimed  adversely  to  Dale.  His  Honor  declared  his  purpose 
to  tell  the  jury  that  "no  statute  ran  against  defendants  after 
Dale  became  insane,"  and,  as  we  have  seen,  if  he  became 
insane  after  Queen  entered,  the  thirty-year  statute  was  cer- 
tainly put  in  motion. 

It  was  not  incumbent  on  plaintiff's  counsel,  as  has  been 
suggested,  to  point  out   in  a  labored   argument  how  such 
111-17 


258  IN  THE  SUPREME  COURT. 


AsBURT  V,  Fair. 


instruction  would  be  erroneous.     This  is  not  a  case  where 
the  evidence  was  voluminous,  and  tlie  Judge  having  inti- 
mated upon  the  whole  of  the  mass  of  testimony  (as  in  Greg- 
ory V.  Forbes,  94  N.  C.,220,  and  Holly  v.  Holly,  Ibid,  639)  that 
the  plaintiff  could  not  recover,  it  became  the  duty  of  plain- 
tiff's counsel  to  call  the  attention  of  the  Court  to  some  part 
of    the  evidence    bearing   upon   some    legal     proposition; 
on  the   contrary,  the  Court   not  only   declared  a  position 
taken  by  counsel  to  be  untenable,  but  added  that  uf>on  a 
review  of  the  whole  evidence  he  would  tell  the  jury  that  in 
no  view  would  any  statute  run  after  Dale  became  insane, 
thus   narrowing   the  controversy   to  a  single  point.    The 
Judge  had  his  notes,  presumably,  before  him,  and  had  better 
opportunity  than  counsel  for  analyzing  and  determining  its 
legal  effect.     We  do  not  think  that  the  plaintiff  was  pre- 
cluded from  taking  advantage  of  errors  unless  his  counsel 
then  and  there  submitted  an  argument  upon  the  facts  and 
law,  outlining  in    substance  the  ground   we   have   taken. 
Mobley  v.  Watts,  98  N.  C,  284 ;  Pesaid  v.  Hawkins,  71  N.  C, 
299 ;  Tiddy  v.  HarrU^  101  N.  C,  589  ;   Warner  v.  Railroad,  94 
N.  C.^  250;  Gibbs  v.  Lyon,  95  N.  C,  146  ;  Springs  v.  Schenck, 
99  N.  C,  551.     In  view  of  all  these  authorities,  the  late  Chief 
Justice  Smith,  in  Tiddy  v.  Harris,  supra,  said :  "  But  the  prac- 
tice has  long  prevailed,  when  the  proofs  are  all  in  and  the 
Judge  intimates  an  opinion  that  under  the  old  practice  the 
plaintiff  cannot  recover,  or,  under  the  new,  the  testimony 
fails  to  establish   the  issues  necessary  to  his  having  judg- 
ment, he  may  suffer  nonsuit,  and  by  appeal  have  the  cor- 
rectness of  the  ruling/eviewed."    This  Court  has  repeatedly 
held  that  it  is  not  necessary  to  plead  specially  the  statute  of 
limitations  in  order  to  show  title  by  possession,  but  that  it  is 
included  in  the  issue  of  ownership,  though  the  title  may 
depend  entirely  upon  proof  of  possession  for  the  statutory 
period     Freeman  v.  Sprague,  82  N.  C,  366.     When  the  Judge 
declared  his  purpose  to  tell  the  jury  that  "no  statute  ran 
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against  the  defendants  after  Dale  became  insane,"  and  had 
previously  said  in  presence  of  the  jury  that"  all  of  the  evi- 
dence showed  that  John  Dale  had  been  insane  since  1847  or 
1849,  and  that  there  had  been  a  possession  under  him  on 
the  lappage  since  1847,"  when  both  propositions  were  dis- 
puted and  put  in  doubt  by  more  than  a  scintilla  of  testi- 
mony, as  we  have  seen,  it  is  difficult  to  distinguish  the  case 
where  the  Judge  says  in  direct  terms  that  the  issue  must  be 
found  for  the  defendant,  from  that  where  he  states  conclu- 
sions of  fact  and  law  that  must  inevitably  lead  to  the  same 
result.  If  John  Dale  was  insane  in  1847,  when  Queen 
entered  on  the  lappage,  and  no  statute  ran  against  him  after 
that  time,  the  issue  of  title  must  of  necessity  have  been  found 
for  the  defendants  if  they  exhibited  an  older  title  for  the 
land  or  connected  themselves  with  the  elder  grant. 

We  have  not  thus  far  adverted  to  the  fact,  however,  that 
though  the  surveyor  in  his  examination  speaks  of  the  Mor- 
gan grant  as  the  defendants'  grant,  and  though  he  describes 
a  Derry  Berry  line  and  states  that  Dale's  beginning  corner 
was  the  same  as  that  of  the  Morgan  grant,  there  is  absolutely 
no  testimony  tending  to  connect  John  Dale,  the  ancestor  of 
the  defendants,  by  a  chain  of  title  with  the  Morgan  grant. 
True  the  Judge  said,  apparently  after  the  cross-examination 
of  the  surveyor,  and  when  no  paper  title  had  been  offered 
by  the  defendants,  that  the  Morgan  or  Dale  grant  seemed, 
according  to  all  of  the  evidence,  to  cover  the  land  in  dispute, 
and  plaintiff  made  no  objection.  If  the  defendants  intended 
to  insist  upon  the  advantage  of  the  elder  title  for  the  lap- 
page,  it  was  incumbent  on  them  to  connect  themselves  with 
the  grant  to  Morgan,  or  show  an  older  title,  in  some  way, 
than  that  offered  by  plaintiff.  In  the  absence  of  such  proof, 
the  Morgan  grant  serves  the  purpose  of  taking  the  right  out 
of  the  State  and  opening  the  way  to  either  party  for  show- 
ing title  by  continuous  adverse  possession  under  color  for 
seven  years,  when  the  statute  was  running.    We  assume 
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that  the  Court  below  has  sent  up  all  the  testimony,  since  the 
exception  necessarily  involves  a  review  of  all  that  was 
oflFered.  According  to  the  record,  the  plaintiff  was  at  liberty 
to  rely  on  either  grant  to  show  possession  out  of  the  State. 
The  proof  of  a  counter  possession,  within  the  lappage  of  the 
two  grants,  on  the  part  of  the  defendants,  could  not  be 
extended  beyond  their  actual  pohsemo  pedisiw  the  absence  of 
testimony  connecting  them  with  the  elder  grant  or  an  older 
title,  so  as  to  give  them  thereby  a  constructive  possession 
superior  to  that  which  the  law  would  otherwise  give  to  the 
plaintiff  to  the  outside  boundary  of  the  Ferree  and  Brittain 
deeds  to  S-acy,  since  they  were  proved  by  the  surveyor  to 
be  coterminous  with  the  Craige  and  Brittain  grants.  In  this 
view  of  the  evidence,  the  prima  facie  proof  of  title  in  the 
plaintiff  would  be  shown  by  all  of  the  witnesses  as  to  bound- 
ary. The  failure  of  the  plaintiff's  counsel  to  object  when 
the  Court  stated  a  conclusion  as  to  the  facts  not  warranted 
by  the  testimony,  would  not  supply  the  want  of  testimony 
not  offered  but  necessary  to  sustain  the  contention  of  the 
defendants.  In  this  aspect  of  the  evidence,  even  if  Dale 
was  insane  prior  to  the  entry  of  Queen  in  1847,  the  defend- 
ants claiming  under  his  heirs  couU  only  hold  in  the  absence 
of  paper  title  such  portion  of  the  land  as  was  actually  occu- 
pied by  him  for  twenty  years.  If  they  exhibited  and  located, 
so  as  to  cover  the  disputed  territory,  an  older  title  or  con- 
nected him  by  an  unbroken  line  with  the  elder  grant,  then 
only  would  the  questions — first,  as  to  the  possession,  and 
then  as  to  the  sanity  of  John  Dal^ — arise ;  and  when  they 
arose,  it  would  have  been  the  province  of  the  jury  to  pass 
upon  them. 

For  the  reasons  given,  we  think  that  the  Court  below 
erred.  The  judgment  of  nonsuit  must  be  set  aside  and  a 
new  trial  awarded. 

Error. 
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T.  L.  EMRY  et  al.  v.  J.  H.  PARKER  et  al. 

Parties — Appeal — Practice, 

Appeal  from  an  order  making  parties  cannot  be  allowed  to  other  parties 
who  do  not  show  that  some  substantial  right  of  their  own  is 
thereby  affected. 

(Avert,  J.,  dissenting.) 

This  was  a  motion  to  make  parties  heard  by  Browne  J.,  at 
the  May  Term  of  Halifax  Superior  Court.  The  Court 
allow'ed  the  motion,  aud  the  defendants  appealed.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Messrs.  R.  0.  Barton  and  L.  P.  McGehee,  for  plaintiffs. 
Messrs.  T.  N.  Hill  and  W.  H.  Day,  for  defendants. 

Shepherd,  C.  J.:  At  the  instance  of  the  plaintififs,  aqotice 
was  issued  to  J.  J.  Daniel  to  show  cause  why  he  should  not 
be  made  a  party  defendant,  and  said  Daniel  making  no 
resistance,  an  order  to  that  effect  was  made  by  his  Honor. 
From  this  order  the  original  defendants  appealed,  and  the 
only  question  to  be  considered  is  whether  the  appeal  can  be 
entertained  at  this  stage  of  the  action. 

An  appeal  cannot  be  taken  from  an  order  of  the  Superior 
Court  which  does  not  determine  the  action,  and  which  does 
not  deprive  the  wppellant  of  any  substantial  right  which  he 
might  lose  if  the  order  is  not  reviewed  before  final  judgment. 
Under  such  circumstances,  the  party  may  have  his  exception 
entered  of  record,  and,  if  necessary,  may  have  it  considered 
by  the  Supreme  Court  on  appeal  after  the  final  judgment. 
Oement  v.  Fot^ter,  99  N.  C,  255;  Welch  v.  Kimland,  93  N.  C, 
281 ;  Hailey  v.  Gray,  Ibid,  195.  Tested  by  the  foregoing  rule, 
it  is  entirely  clear  that  the  appeal  was  prematurely  taken,  as 
it  is  well  settled  by  this  Court,  in  the  language  of  Pearson, 
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C.  J.,  that  "a  misjoinder  of  one  who  is  not  a  necessary  party 
is  surplusage,  *  *  *  as  to  the  unnecessary  parties  plain- 
tiff, it  is  their  own  concern  to  be  made  liable  to  costs;  as  to 
the  unnecessary  parties  made  defendants,  they  are  allowed 
to  disclaim  and  have  judgment  for  c  )sts."  Green  v.  Green,  69 
N.  C,  294 ;  Righton  v.  Pruden,  73  N.  C,  61 ;  Hargrove  v.  Hxmty 
Ibid,  24.  Daniel  does  not  object  to  being  joined  as  a  defend- 
ant, and  if  he  is  an  unnecessary  party  it  is  "surplusage," 
.and  if  he  is  an  "  improper  "  party  there  is  nothing  whatever 
in  the  record  which  discloses  that  his  joinder  can  in  the  least 
affect  any  substantial  right  of  his  co-defendants.  Whether 
the  making,  or  refusal  (o  make,  additional  parties,  may  not 
in  some  cases  affect  a  substantial  right,  and  therefore  become 
the  f-uhject  of  immediate  appeal,  are  questions  not  presented 
in  the  record.  These  questions  are  discussed  in  previous 
decisions  of  this  Court,  and  need  not  now  be  considered  by  us. 

Dismissed. 

Avery,  J.,  dissenting:  It  is  insisted  that  the  appeal  iri 
this  case  should  be  dismissed  upDu  The  ground  that  no  order 
allowing  or  refusing  a  motion  to  make  an  additional  party 
defendant  effects  a  substantial  right.  In  Merrill  v.  Merrill, 
92  N.  C,  660,  Merrimon,  C.  J.,  delivering  the  opinion  of  the 
Court,  stated  the  principle  applicable  to  this  case  very  clearly 
and  tersely  when  he  said  :  **  Who  shall  and  who  shall  not 
be  made  additional  parties  are  questions,  in  many  cases,  of 
serious  moment,  and  we  can  see  no  reason  why  the  decision 
of  a  question  of  law,  arising  in  the  exercise  of  the  power  to 
make  them,  shall  not  be  reviewed  like  the  decision  of  any 
other  question  of  law  affecting  the  merits  in  the  progress  of 
the  action.  There  is  nothing  in  the  statute  nor  in  the  nature 
of  the  power  that  forbids  it,  and  justice  may  require  it."  In 
Keathly  v.  Branchy  84  N.  C ,  204,  Smith,  C.  J.,  after  noting 
the  fact  that  the  case  of  Rollins  v.  RoIlinSy  76  N.  C,  264,  had 
been  re-aflBrnaed  in  Lytle  v.  Burgin,  82  N.  C,  301,  quotes  with 
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approval  the  rule  of  practice  stated  in  the  former  case,  and 
the  reason  given  by  the  Court  for  its  adoption.  The  rule  is 
thatiu  all  controversies  involving  a  question  as  to  the  title  of 
land,  every  landlord  has  the  right  to  defend,  either  with  or 
without  the  tenant,  and  that  under  the  term  **  landlord  "  all 
persons  have  a  right  to  come  in  as  parties  "  whose  title,  was 
connected  or  consistent  with  that  of  the  occupier,  and  is 
divested  or  disturbed  by  any  claim  adverse  to  such  posses- 
sion," even  though  such  persons  may  never  have  previously 
exercised  their  right  of  dominion  or  ownership.  It  was  also 
explicitly  declared  to  be  the  duty  of  the  Court  to  pass  upon 
the  application  '*  as  a  question  of  right  in  law,  upon  the 
interest  of  the  party  being  manifested  by  affidavit."  It  is 
settled,  therefore,  as  firmly  as  precedent  can*  effect  a  final 
determination  of  a  questioft,  that  any  person  whose  tUle  to 
or  interest  in  the  thing  in  controversy  is  consistent  with  that 
of  one  of  the  parties  litigant,  and  may  be  divested  or  dis- 
turbed by  granting  the  judgment  demanded  in  the  com- 
plaint or  a  counterclaim,  has  such  an  interest  in  the  action^ 
that  his  affidavit  setting  forth  his  relation  to  the  controversy 
is,  if  uncontradicted,  to  be  treated,  on  motion  to  make  him  a 
party,  as  prima  facie  evidence  of  a  substantial  right  in  the 
applicant  to  become  a  party.  Rollins  v.  RoUins^  svpra; 
LyUe  V.  J?ar^/n,Hnd  Keathly  v.  Branch,  supra.  If  the  refusal  of 
a  Judge  to  grant  the  motion  is  a  denial  of  a  substantial  right, 
it  must  follow  inevitably  that  the  granting  of  the*  same 
motion  so  "affects  a  substantial  right  claimed  "  as  to  entitle 
the  party  aggrieved  to  demand  immediate  review  of  the 
order,  though  it  may  be  that  he  may,  at  his  election,  enter  an 
exception  to  the  ruling  and  await  the  final  determination  of 
the  action  before  assigning  it  as  error.  The  questions 
involved  in  this  controversy,  as  distinguished  from  the  thing 
(the  goods)  in  dispute,  is  whether  the  deed  of  trust  which  pur- 
ported to  convey  property  that  is  the  subject  of  the  action, 
to  J.  H.  Parker  as  trustee,  was  registered  before  that  subse- 
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quently  execated  to  J.   J.  Daniel   as  trustee,    and  if  so, 
whether  it  was  executed  to  hinder,  delay  or  defraud  credit- 
ors.    If  the  deed  to  Daniel  was  registered   before  that  pre- 
viously executed,  as  to  which  the  pleadings  raised  ani^sueof 
fact,  or  if  the  deed  o(  trust  to  Parker  should  be  declared 
fraa<^!ulent  and  void,  then,  in  either  event,  Daniel  would  be 
declared,  as  trustee,  the  legal  owner  of  the  property  in  con- 
troversy, and  if  it  is  to  be  subjected  to  the  payment  of  plain- 
tiff's debt  as  demanded  in  the  complaint,  it  would  become 
the  duty,  as  it  would  unquestionably  be  the  right,  of  Daniel  to 
make  the  sale  and  receive  his  commissions  for  such  service. 
Daniel    is  therefore  "  a    necessary   party    to   the  complete 
determination  of  the  questions  involved."     The  Code,  §  184; 
Wade  V.  SanSers,  70  N.  C,  277 ;    TenBroeck  v.   Orchard,  74 
N.  C,  409:  Hancock  v.    Woot€n,^07  N.  C,  9.     The  notice  to 
Daniel  to  show  cause  why  he  should  not  be  made  a  party 
was  an  invitation   to  make  himself  a  party  plaintif!  if  he 
chose,  or  notice  of  a  motion  to  make  him  a  party  defendant 
tn  invilum.     It  was  therefore  a  substantial  compliance  with 
the  requirement  of  the  statute  {The  Code,  §  185)  to  serve  such 
notice  on  him.     McCormac  v.  Wiggins^  84  N.  C  ,  278.    Hav- 
ing pursued  the  course  |>ointed  out  by  the  statute  as  to  the 
manner  of  making  the  new  party,  the  plaintiffs  have  the 
right  to  insist  that  the  practice  of  the  courts  of  equity  must 
be  adopted,  and  that  in  any  action  or  proceeding  involving 
the  validity  of  the  deed  of  trust  executed  to  him  as  trustee, 
or  the  question  of  its  priority  as   a  lien  over  another  mort- 
gage deed,  the  cei^twis  que  trust  under  the  former  deed  have 
the  right  to  demfind  that  Daniel   be  made  a   parly,  or  to 
insist  that  it  is  not  competent  for  the  Court  to  pass  upon  or 
try  any  question  in  the  determination  of  which  he  had  an 
interest,  or   where    his   presence   is    necessary  in    order   to 
administer    the    remedy    provided    by  law.     TenBroeck   v. 
Orchardy  and  Hancock  v.  Wooten,  supra. 
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The  right  of  Emry  and  wife  and  Hilliard,  as  cestais  que 
iruslj  to  have  a  complete  determination  of  the  question 
whether  the  goods  should  be  subjected  to  their  debt,  through 
the  exercise  of  the  power  conferred  in  tlie  deed  of  trust,  by 
the  trustee  Daniel,  is  unquefetionably  a  substantial  right  on 
their  part,  and  the  refusal  of  a  motion  to  make  him  a  party, 
supported  by  so  much  of  the  plaintiff 's  complaint  used  as  an 
affidavit  as  is  not  denied  in  the  answer,  would  unquestion- 
ably entitle  the  plaintiffs  to  an  immediate  hearing  and 
review  of  the  interlocutory  ruling.  The  motion  involves  the 
same  question,  however  decided,  and  the  granting  of  it  must 
affect  the  interests  of  the  defendants  adversely,  as  the  refusal 
would  tend  to  do  substantial  injury  to  the  plaintiffs. 

The  test  is,  first,  whether  Daniel  is  a  necessary  party  to  a 
complete  determination  of  the  questions  whether  the  deed  to 
Parker  as  trustee  is  fraudulent  and,  void,  and  whether  the 
deed  executed  to  himself  is  fraudulent  (both  questions  being 
raised  by  ihe  p^leadings),  and  second,  whether  the  order  mak- 
ing him,  or  refusing  to  make  him'a  party,  affects  a  substan- 
tial right  of  any  party  to  the  action.  It  is  not  material  if 
the  demand  for  the  presence  of  D.niiel  as  a  p>arty  "involves 
a  matter  of  law  which  affects  a  substantial  right  claimed  " 
by  any  party  to  the  action,  whether  the  Court  grants  the 
demand  or  refuses  it.  The  Courts  cannot  ignore  the  fact 
that  while  an  appt  al  lies  from  any  order  whicii  in  effect  deter- 
mines or  discontinues  an  action,  or  grants  or  refuses  a  new 
trial,  the  statute  in  terms  provides  for  the  immediate  review 
of  another  class  of  "judicial  orders  and  determinations."  If 
the  question  involved  in  this  motion  falls  within  that  class,  the 
Courts  have  no  power  to  put  a  strained  construction  upon  it 
in  the  vain  effort  to  expedite  the  determination  of  the  action. 
It  is  manifest  that  it  is  more  expedient,  indeed,  to  make  haste 
slowly  by  bringing  before  the  Court  all  parties  who  must  be 
concluded,  in  order  to  have  a  complete  and  final  determina- 
tion of  the  controversy,  than  to  plod  through  all  of  the  weary 
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stages  of  a  suit,  like  that  at  bar,  to  be  informed,  after  the  sup- 
posed conclusion  of  the  trial  below,  that  the  work  must  all  be 
done  a  second  time,  in  order  to  estop  Daniel  from  raising  the 
questions  involved,  by  instituting  another  action.  The  fact 
that  no  such  inconvenience  will  probably  arise  from  granting 
this  particular  motion  makes  it  none  the  less  a  judicial  order 
affecting  a  substantial  right,  it  being  immaterial,  according 
to  the  terms  of  the  statute,  which  party  claims  the  right,  or 
whether  the  decision  is  adverse  or  favorable  to  such  claim. 
The  Code,  §  548. 

The  argumentum  ah  inconvenieiiti  urged  against  the  view 
we  have  presented  is,  that  if  the  right  of  appeal  from  an  order 
granting  or  refusing  a  motion  to  make  additional  parties  is 
conceded,  parties  to  actions  will  resort  to  such  motions  for  the 
purpose  of  delay,  and  will  prolong  litigation  so  greatly  as 
often  to  amount  to  a  denial  of  justice.  To  this  it  would  be 
sufficient  to  reply,  iia  lex  scripta.  The  Legislature  alone  has 
power  to  provide  a  remedy  for  inconveniences  growing  out 
of  the  interpretation  of  statutes  according  to  their  obvious 
meaning.  But  it  must  be  remembered  that  the  Court  below 
was  not  requireil  to  enter  a  record  of  an  appeal,  nor  can  this 
Court  entertain  the  a[)peal  unless  the  motion  to  make  new 
parties  was  supported  in  the  lower  Court  by  an  affidavit  mani- 
festing, so  as  to  place  beyond  dispute,  if  true,  the  fact  that  the 
presence  of  the  proposed  new  party  is  necessary  to  a  complete 
determination  of  the  action. 

The  prophecy  of  evil  and  inconvenience  resulting  from 
giving  the  natural  meaning  to  the  terms  of  the  statute, 
and  following  former  adjudications,  is  necessarily,  therefore, 
founded  upon  the  idea  that  parties,  for  the  mere  purpose  of 
delay,  will  incur  the  danger  of  prosecution  for  perjury,  to 
which  they  would  subject  themselves  by  misrepresentations 
that  are  wilful,  or  not  founded  on  probable  cause,  of  the  rela- 
tion to  the  action  sustained  by  the  proposed  new  party.  State 
v.  Knox,  Phil.,  312.     If  the  argumentum  ab  inconvenienii  has 
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weight  in  exceptional  cases,  as  we  admit,  it  certainly  should 
have  no  force  when  founded  upon  the  supposition  of  such 
wholesale  dishonesty  among  litigants,  as  would  'make  the 
willingness  to  commit  perjury  for  the  mere  purpose  of  delay 
almost  universal.     When  the  Court  requires  not  only  an  affi- 
davit, but  an  affidavit  making  it  palpable  that  the  presence  of 
the  new  pari^'is  essential  to  a  final  determination  of  the  matter 
in  controversy,  there  will  be  no  danger  of  raising  the  flood- 
gates too  high  in  declaring  the  introduction  of  such  an  affi- 
davit in  support  of  the  motion  sufficient  as  prima  facie  evi- 
dence of  a  substantial  right  to  give  to  either  plaintiffs  or 
defendants  the  privilege  of  appealing  from  an  adverse  ruling. 
Where  all  of  the  necessary  parties  are  before  the  Court,  and 
one  Judge  tries  some  of  the  issues  and  continues  as  to  other 
material    issues,  which  are   subsequently  tried   by  another 
Judge,  it  is   not  conceivable  how  it  can   atfect  a  substantial 
right  to    postpone  the  review  of  rulings  in  this  Court  till 
two  nisi    prins  Judges  have  accomplished  what  is  usually 
done   by  one,  preliminary  to  an  appeal.     Illlliard  v.  Oram, 
106  N.  C,  467;  Hicks  v.  Gooch,  93  N.  C,  1*12.     No  substan- 
tial   right  can   be  affected    by  postponing  a  review  of  the 
rulings  of  the  trial  Judge,  on  the  admission  of  evidence  or 
instruction  to  a  jury,  until  an  account,  which  it  is  necessary 
to  take  before  the  rendition  of  judgment,  shall   have  been 
passe<l  upon  by  another  Judge.     Every  right  of  the  parties 
in    all    such   cases  can  be  fully  protected  by  entering  the 
proper  exceptions  as  the  ground  for  assignment  of  error  on 
the  final  hearing.     Blackwell  v.  McCaine,  105  N.  C,  4G0. 

The  case  of  Lane  v.  Richardson,  101  N.  C,  182,  is  relied 
upon  as  supporting  the  contention  that  the  appeal  should 
be  dismissed,  and  the  question  whether  Daniel  should  be 
made  a  party  reserved  on  exception  until  there  is  a  trial  and 
judgment  upon  the  issues.  It  will  appear  from  a  critical 
exauaination  of  that  case,  that  it  was  not  the  purpose  of  the 
Court  to  overrule  Merrill  v.  Merrill,  siipra,  Lytle  v.  BurgiUy, 
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supray  and  Rollins  v.  RollinSj  supra^  and  it  is  so  explicitly 
stated.  Chief  Justice  Smith  evidently  intended  to  distin- 
guish the  two  cases  in  that  the  appeal  in  Lane  v.  Richardson^ 
mpra^  was  not  simply  from  an  order  making  a  new  party, 
but  from  a  refusal  to  strike  out  a  portion  of  the  answer  filed 
by  a  party  who  had  previously  been  allowed  without  objec- 
tion to  be  made  a  defendant.  To  give  it  any  other  construc- 
tion would  be  to  overrule  Merrill  v.  Merrill^  supra,  in  which 
Justice  Merrimon  stated  explicitly  that  questions  of  law 
arising  out  of  a  motion  to  make  new  parties  were  often  very 
important)  as  involving  substantial  rights.  It  will  not  be 
<lenie<l  that  Daniel  is  named  as  trustee  in  the  assignment  of 
the  later  date,  in  which  the  plaintiffs  Thomas  L.  Emry  and 
wife  and  Louis  Hilliard,  the  defendants  James  H.  Parker 
and  Pope  and  Pender  and  others,  not  parties  to  the  action, 
are  cestuis  que  trust. 

While  it  may  not  be  essential  to  the  proper  determination 
of  the  cross  allegations  of  fraud  in  the  execution  of  the  two 
deeds  under  which  the  contestants  respectively  claim  the 
right  to  sell  the  property,  and  appropriate  to  their  own  debts 
the  proceeds  of  the  sale,  and  of  the  issue  as  to  the  time  of 
registration,  to  have  all  of  the  cestuis  que  trust  before  the 
-Court,  it  is  necessary  that  those  whose  interests  are  to  be 
guarded  by  Daniel  as  trustee  should  be  represented  by  him 
when  the  validity  of  the  deed  under  which  they  claim  is 
drawn  in  question.     Hancock  v.  WooteUj  supra. 
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D.  BEAM  et  al.  v.  8.  WILEY  BRIDGERS  et  al. 

JudffmerU — Amendment  of  the  Record-^  Res  Judicata — Motion 

to  Correct  a  JudgTnent — Appeal. 

1.  The  Superior  Court  has  power  to  correct  and  amend  its  judgments  so 
as  to  make  them  express  fully  and  plainly  the  rights  of  the  parties 
as  ascertained  in  the  trial  of  the  cause,  and  appeal  lies  to  the 
Supreme  Court  from  a  refusal  to  make  such  correction, 

3.  When,  upon  a  motion  to  correct  a  judgment -which  had  been  carried 
by  appeal  to  the  Supreme  Court,  it  appeared  that  such  judgment 
was  not  according  to  the  admitted  rights  of  the  parties,  and  the 
Court  below  refused  the  motion,  on  the  ground  that  such  judg- 
ment was  res  Judicata :  it  was  Held,  that  there  was  error. 

This  w;^s  a  motion,  heard  by  Bynum^  J.,  at  the  Spring 
Term,  1892,  of  Rutherford  Superior  Court.  The  facts  may 
be  gathered  from  the  opinion. 

Messrs,  Justice  &  Justice  (by  brief),  for  plaintiffs. 
Mr,  J.  A,  Forney  (by  brief),  for  defendants. 

BuRWELL,  J.:  This  cause  was  before  the  Court  at  February 
Term,  1891,  (108  N.  C,  276),  upon  an  appeal  by  the  plaintiffs 
from  a  judgment  rendered  by  his  Honor  (Brown,  J.)  at  Fall 
Term,  1890,  of  the  Superior  Court  of  Rutherford  County,  upon 
the  verdict  of  the  jury  upon  issues  submitted  to  them  by 
consent  of  the  parties,  as  appears  from  an  inspection  of  the 
record  of  that  appeal.  The  case  was  heard  here,  and  the  judg- 
ment was  affirmed. 

Before  the  Spring  Term,  1892,  of  the  Superior  Court  of 
Rutherford  County,  the  defendants  notified  the  plaintiffs 
that  at  that  term  a  motion  would  be  made  "to  correct  the 
judgment  rendered  against  the  defendants  at  Fall  Term, 
1890,"  said  judgment  being  that  one  from  which  plaintiffs 
had  appealed,  and  which  had  been  affirmed  by  this  Court,  as- 
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above  stated.  It  appears  from  the  transcript  sent  up  that  the 
motion  really  made  before  his  Honor  Bynum,  J.,  was  "to set 
aside  the  verdict  of  the  jury  and  to  amend  the  judgraent." 
The  motion  was  overruled,  and  it  was  "adjudged  that  the 
decision  and  judgment  of  the  Supreme  Court,  filed  in  this 
action,  is  the  judgment  of  this  Court."  From  this  judgraent, 
and  from  the  refusal  of  his  Honor  to  grant  the  motion  above 
set  out,  the  defendants  appealed. 

It  appears  from  the  pleadings  that  a  part  of  the  contro- 
versy between  the  parties  related  to  a  tract  of  land  of  one 
hundred  and  fifty  acres,  of  which,  as  the  complaint  alleged, 
the  plaintiffs  owned  iix  sevenths^  and  the  defendants  otie- 
seveiUh.  The  answer  denied  that  the  plaintiffs  owned  any 
part  of  this  tract,  and  averred  that  the  deed  to  plaintiffs* 
ancestor,  under  which  they  claimed  six  sevenths  thereof,  was 
made  to  him  by  mistake,  and  that  it  was  the  intention  of  the 
grantor  to  convey,  not  to  plaintiffs'  ancestor  John  Beam,  but 
to  Elizabeth  Beam,  under  whom  the  defendants  claim,  and 
who,  as  the  complaint  alleged,  owned  one-seventh  by  inheri- 
tance, at  the  date  of  the  deed  to  John  Beam.  The  issue 
relating  to  this  part  of  the  controversy,  which  was  agreed  to 
by  the  parties,  was  as  follows:  "Was  the  deed  from  James 
Bridgers  and  wife  and  others,  the  heirs  of  James  Bridgers, 
<iated  September  16, 1844,  covering  and  describing  the  second 
one  hundred  and  fifty  acre  tract  described  in  the  complaint, 
made  to  John  Beam  by  mistake,  as  alfeged  in  the  answer?" 
To  this  issue  the  jury  answered,  "No;"  and  yet,  upon  these 
pleadings  and  this  verdict,  the  Court  appears  to  have  adjudged 
that  the  plaintiffs  owned  all  of  this  tract  of  land,  and,  if  the 
judgment  stands  as  it  is,  the  defendants,  as  it  appears,  will 
lose  the  undivided  one-seventh  part  thereof,  which,  as  plain- 
tiffs seem  to  admit,  belongs  to  them. 

We  think  that  his  Honor  had  power  to  make  the  record 
express  truly  the  ruling  of  the  Court  and  the  action  taken  in 
the  cause,  and  to  hear  evidence  for  the  purpose  of  ascertaining 
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the  facts,  and  if  fully  satisfied  that  the  rulings  of  the  former 
Judge  were  not  correctly  put  in  writing,  and  that  the  record  ' 
does  not  truly  express  his  judgment  on  account  of  some 
inadvertence — that  he  meant  to  adjudge  that  the  plaintiffs 
owned  what  they  clfiimed,  to-wit,  six-sevenths  of  the  tract,  and 
that,  b^'  some  clerical  error,  he  was  made  to  say  that  plain- 
tiffs own  the  entire  tract — his  Honor  had  power  to  so  amend 
the  judgment  at  Fall  Term,  1890,  as  to  make  it  speak  the 
truth.  Brooks  v.  Stephens,  100  N.  C,  297,  and  cases  there 
cited.  We  think,  therefore,  that  there  was  error  in  holding 
that  the  matter  was  res  adjadicata,  and  we  remand  the  cause, 
that  the  record  may  be  so  amended  as  to  make  it  truly 
express  the  judgment  of  the  Court  at  Fall  Term,  1890,  if, 
upon  investigation,  it  is  found  that  there  was  a  mistake  made 
in  putting  that  judgment  into  writing  and  on  the  record. 

Error. 


M.  M.  CURETON  v.  JOHN  GARRISON. 

Costs —  Witnesses — Practice 

1.  A  motion  to  retaz  costs  may  be  heard  by  the  Judge  in  the  first 

instance,  or  on  appeal  from  the  Clerk. 

2.  Only  the  costs  of  witnesses  duly  subpoenaed  and  examined  or  ten- 

dered can  be  taxed  against  the  party  cast,  and  then  not  more  than 
two  to  prove  one  fact. 

This  was  a  motion  to  retax  the  costs,  heard  at  Polk  Supe- 
rior Court  by  Hoke,  J, 

The  Court  ruled  that  if  the  witnesses  were  not  sworn, 
and  examined  or  tendered,  even  though  attending  under 
sabpcBna,  and  though  they  would  have  given  material  evi- 
dence, their  fees  could  not  be  taxed  against  the  losing  party. 

Plaintiff  excepted,  and  appealed. 
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No  counsel  for  plaintiff. 

Mr.  M,  H.  Justice^  for  defendant. 

Clark,  J.:  Where  a  witness,  though  duly  subpoenaed, is 
neither  examined  nor  tendered  to  the  opposite  parly  on  the 
trial,  his  attendance  can  be  taxed  only  against  the  party  who 
summoned  him.  Loftis  v.  Razier,  66  N.  C,  340;  Wooleyv, 
Robinsmi,  52  N.  C,  30.  Besides,  not  more  than  two  witnesses 
summoned  by  the  successful  party  to  prove  a  single  fact  can 
be  taxed  against  the  party  cast.  Tlie  Code^  §  1370;  State  v: 
Masseyy  104  N.  C,  877.  The  motion  to  retax  can  be  made 
before  the  Clerk  who  has  made  the  taxation,  whence  an 
appeal  lies  to  the  Judge  at  Chambers  ;  or  it  can  be  made  in 
the  first  instance  before  the  Judge  at  term  time  by  virtue  of 
his  supervisory  power  over  the  action  of  the  Clerk.  In  re 
Smith,  105  N.  C,  1G7. 

No  Error. 


NELSON  WHITFORD  v.  THE  CITY  OF  NEWBERN. 

Negligence — Damages — Evidence — Charge — Prayer  for  Insiruc- 
iions —  Contributory  Negligence — Practice. 

1.  In  an  action  against  a  city  for  damages  for  injury,  resulting  from 

falling  on  a  '^slippery  place,''  upon  an  issue  as  to  whether  such  place 
was  a  part  of  the  defendant's  street,  among  other  testimony 
admitted,  tending  to  show  it  was  used  as  a  street,  the  Court 
allowed  a  witness,  the  Mayor  of  the  city,  to  testify  that,  "To 
obstruct  it  was  a  violation  of  law,  and  parties  who  did  it  were 
tried  before  me."  Held,  that  this  testimony,  though  incompetent, 
did  not  entitle  defendant  to  a  new  trial. 

2.  The  admission  of  incompetent  testimony,  unless  it  might  have  misled 

the  jury  or  worked  injury,  is  not  a  ground  for  setting  aside  a^ 
verdict.     • 
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3.  In  response  to  a  prayer  that  if  plaintiff  knew  slime  was  on  the  plank, 

and  did  not  use  extra  care,  it  was  '*  contributory  negligence,"  the 
Court  charged,  after  explaining  what  negligence  is.  *'  If  the  plain- 
tiff knew  the  place  was  slippery,  it  was  his  duty  to  use  more  care 
than  if  he  were  wholly  ignorant  of  its  condition:"  Held,  suffi- 
ciently responsive. 

4.  It  was  not  necessary  in  this  case  for  the  Court  to  instruct  the  jury 

that  the  plaintiff  conld  not  recover  upon  contributory  negligence 
found;  it  was  its  duty,  upon  issues  found,  to  determine  if  the 
plaintiff  could  recover. 

5.  It  is  not  essential  to  give  instruction  in  the  language  of  the  prayers. 

6.  Though  there  was  no  testimony  but  the  plaintiff 's,  and  that  was  to 

the  effect  that  *'  he  noticed  the  place  was  alippery,  but  was  not 
expecting  any  thing  to  throw  him  down,  and  kept  no  more  lookout 
than  usual;  "  yet  the  defendant  cannot  complain  that  it  was  the 
duty  of  the  Court  to  find  the  facts— or  instruct  the  jury  more  dis- 
tinctly what  they  constituted — as  the  Court  gave  in  substance  the 
charge  he  asked,  and  especially  as  the  charge  was  fair  as  it  stood. 

This  was  a  civil  action,  tried  at  the  Spring  Term,  1892, 
of  Craven  Superior  Court,  before  WinstoUy  J. 
The  facts  sufficiently  appear  in  the  opinion. 

Mr.  W.  W.  Clark,  for  plaintiff. 

Mr.  M.  De  W.  Stevenson,  for  defendant. 

MacRae,  J.:  The  action  was  brought  to  recover  damages 
for  the  alleged  ixegligence  of  defendant  in  failing  to  keep  its 
street  in  good  condition,  by  reason  of  which  failure,  and  the 
slippery  state  of  the  street,  plaintiff  fell  and  was  injured. 
The  defendant  denies  negligence  on  its  part,  denies  that  the 
place  where  the  injury  was  sustained  was  upon  its  street,  and 
alleges  contributory  negligence  on  the  part  of  plaintiff. 

In  the  second  cause  of  action  the  negligence  and  the  injury 
are  alleged  to  have  occurred  upon  a  public  wharf  of  defend- 
ant, instead  of  upon  its  street,  but  by  the  issues  the  conten- 
tion seems  to  have  been  narrowed  down  to  the  questions 
whether  plaintiff  was  injured  upon  a  public  street  which 

lir— 18 
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defendant  was  bound  to  keep  in  goad  repair,  was  be  injured 
because  of  the  negligence  of  defendant  in  permitting  the 
street  to  remain  in  an  unsafe  condition,  and  as  to  contribu- 
tory negligence,  and  damages. 

The  first  exception  we  will  consider,  it  being  the  second 
noted  in  the  case,  was  to  the  admission  of  the  testimony  of 
R.  P.  Williams,  who  testified  that  he  was  Mavor  of  Newbern 
in  1890,  and  that  he  made  the  report  recommending  the 
extension  of  Middle  street.  **  This  extension  was  controlled 
by  the  city  like  any  other  street  of  the  city.  We  extended 
Middle  street,  and  it  was  afterwards  used  by  everyone  as  a 
street.  People  went  there  and  bought  fish,  and  people  from 
James  City  got  off  the  ferry-boat  and  walked  over  it." 

The  objection  to  the  above  testiraon}'',  and  exception 
thereto,  was  not  insisted  upon  in  this  Court,  but  the  witness 
further  testified  :  "  To  obstruct  it  was  a  violation  of  law,  and 
parties  who  did  so  were  often  arrested  and  tried  by  me.'' 
To  this  testimony  there  was  an  objection  and  exception  by 
defendant. 

It  was  alleged,  and  denied,  that  the  place  where  the  acci- 
dent occurred  was  upon  one  of  the  public  streets  of  Newbern. 

One  of  the  issues  was,  **  Was  the  plaintiff  injured  while 
walking  on  Middle  street?"  There  had  been  testimony 
tending  to  prove  that  the  defendant  had  authorized  and 
directed  the  extension  of  Middle  street  sidewalk  by  the  con- 
struction of  a  plank  walk  to  a  fish-dock,  and  that  this  exten- 
sion was  kept  in  repair  under  the  direction  of  the  defendant 
and  was  used  by  the  public;  and  to  show  further  that  the 
city  exercised  authority  over  this  extension,  there  can  be  no 
valid  objection  to  the  testimony  of  the  Mayor  to  the  fact  that 
persons  were  tried  by  him  for  obstructing  it. 

It  was  not  competent  for  him  to  testify  that  to  obstruct  it 
was  a  violation  of  law,  but  his  Honor,  in  charging  the  jury, 
said :  "  Mayor  Williams'  evidence,  and  that  of  the  other 
witnesses,  that  people  passed  and  repassed   over  the  walk, 
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that  the  police  exercised  control  over  the  walk,  and  that 
when  parties  obstructed  the  walk  or  street,  if  you  find  it  to 
have  been  such,  that  they  were  arrested  and  tried  by  the 
Mayor,  and  all  other  evidence  of  this  kind  the  Court  submits 
to  you,  as  it  tends  to  prove  or  to  disprove  that  the  city 
authorities  exercised  control  over  it,  to  show  that  the  street 
was  opened  under  the  order  of  the  defendant." 

The  admission  of  irrelevant  or  incompetent  testimony  is 
not  always  ground  for  setting  aside  a  verdict.  Unless  it 
appear  to  the  Court  that  it  is  calculated  to  mislead  the  jury, 
or  work  a  prejudice  to  the  party  objecting,  it  ought  not  to 
have  this  effect.  Taken  in  connection  with  the  charge  of 
his  Honor  upon  this  point,  we  are  of  opinion  that  the  defend- 
ant could  not  have  been  prejudiced  by  it.  Bank  v.  McKethaiiy 
84  N.  C,  5S2. 

The  defendant  requested  the  Court  to  instruct  the  jury 
that  the  wharf  upon  which  the  plaintiff'  fell  was  not  a  part 
of  the  street  of  the  city  of  Newbern.  This  prayer  for  instruc- 
tion was  denied,  and  the  defendant  excepted.  The  plaintiflf 
had  alleged,  and  the  defendant  denied,  that  the  injury  was 
sustained  upon  defendant's  street.  An  issue  had  been  sub- 
mitted to  the  jury  involving  the  same  question.  It  was  to 
this  point  that  most  of  the  testimony  was  directed.  It  was 
properly  left  to  the  jury  under  instructions  that  they  must 
first  find  that  it  was  a  street,  and  to  do  this  thev  must 
find  that  the  defendant  directed  it  to  be  opened,  and  that  it 
was  opened  and  used  as  a  street. 

The  defendant  requested  the  further  instruction  "  that  if 
plaintiff  knew  slime  was  on  the  planks,  and  he  did  not  use 
extra  care,  it  was  contribulory  negligence,  and  plaintiff  can- 
not recover."  His  Honor,  upon  the  question  of  contributory 
negligence,  instructed  the  jury  that  the  burden  of  showing 
that  the  plaintiff  was  negligent  rests  on  the  defendant.  "But 
evidence  of  this  contributory  negligence  may  come  from  the 
plaintiff  and  his  witnesses,  and  in  this  case,  if  the  jury  shall 
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find,  from  all  the  evidence,  that  the  plaintiff  was  negligent, 
then  he  cannot  recover."  Then  he  goes  on  to  explain  to  the 
jury  what  is  negligence.  "  If  the  jury  find  that  the  place 
where  the  plaintiff  fell  was  a  part  of  the  street,  then  they 
may  consider  the  evidence  that  the  same  ran  through  the 
fish  market,  and  that  parties  who  bought  fish  and  brought 
the  same  awaj^  dropped  fish  slime  on  the  said  street.  In 
this  case,  and  on  the  fourth  issue,  if  the  plaintiff  knew  that 
the  placo  was  slippery,  it  was  his  duty  to  use  more  care  than 
if  he  were  wholly  ignorant  of  its  condition,  and  it  is  the  duty 
of  the  plaintiff  to  show  that  he  used  reasonable  care  adapted 
to  the  circumstances  of  the  case."  To  this  part  of  the  charge 
the  defendant  excepts.  And  defendant  excepts  to  the  failure 
by  the  Court  to  use  the  language  of  defendant's  request. 

We  think  that  the  language  used  by  his  Honor  in  instruct- 
ing the  jury  upon  the  question  of  contributory  negligence 
was  quite  as  strong  as  that  which  he  was  requested  to  use. 
The  request  was,  "If  he  knew  slime  was  on  the  planks,  and 
he  did  not  use  extra  care,  it  was  contributory  negligence,  and 
plaintiff  cannot  recover."  The  charge  was,  "  If  he  knew  the 
place  was  slippery,  it  was  his  duty  to  use  more  care  than  if 
he  were  wholly  ignorant  of  its  condition." 

It  was  not  necessary  for  the  Judge  to  have  instructed  the 
jury  upon  the  issue  presented,  that  the  plaintiff  cannot 
recover.  The  issue  presented  the  simple  question,  Was  the 
plaintiff  guilty  of  negligence?  To  which  they  were  to 
respond,  Yes  or  No — and  upon  their  response  to  this  issue,  it 
was  for  the  Court  to  determine  whether  the  plaintiff  could 
recover.  Bottoms  v.  Railroad,  109  N.  C,  72.  However,  it 
will  be  seen  that  his  Honor  did  instruct  the  jury,  that  if 
the  jury  found  from  the  whole  evidence  that  the  plaintiff 
was  negligent,  then  he  cannot  recover. 

It  is  not  necessary  that  the  Jugde  shall  give  the  instructions 
asked  in  the  very  words  of  the  prayer;  it  is  suflficient  if  he 
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give  the  instruction  in  substance,  and  this  he  seems  to  have 
done. 

The  defendant's  counsel  contends  that  his  Honor  should 
have  found  the  fact"  and  declared  whether  it  was  contribu- 
tory negligence,  as  the  only  testimony  upon  the  point  whether 
plaintiff,  knowing  that  the  place  was  slippery,  used  reason- 
able care,  was  that  of  the  plaintiff  himself  that  he  noticed 
the  place  was  slippery,  but  was  not  expecting  anything  to 
throw  him  down,  and  kept  no  more  lookout  than  usual ; 
and  defendant  relies  for  this  position  on  Emry  v  Railroad. 
109  N.  C,  589,  where  the  duty  of  the  presiding  Judge  is 
discussed  and  declared  to  be,  when  the  facts  are  ascertained, 
to  instruct  the  jury  whether  they  constitute  negligence. 

Wlialever  force  there  may  be  in  the  contention,  it  is  clear 
that  it  cannot  avail  the  defendant,  inasmuch  as  the  Court,  as 
we  have  before  remarked,  gave,  in  substance,  the  instructions 
prayed  for  by  its  counsel.  The  words,  "  reasonable  care 
adapted  to  the  circumstances  of  the  case,"  as  used  by  his 
Honor,  very  plainly  refer  to  the  preceding  language  that  "it 
was  his  (plaintiff's)  duty  to  use  more  care  than  if  he  were 
wholly  ignorant  of  its  condition."  Construed  in  this  way, 
the  charge  was  not  obnoxious  to  the  rule  laid  down  in  the 
decision  referred  to. 

Having  disposed  of  all  the  exceptions,  we  are  of  the 
opinion  that  there  is  no  error,  and  that  the  judgment 
should  be  Affirmed. 


^ 
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THOMAS  M.  STATON  v.  THE  NORFOLK  AND  CAROLINA 

RAILROAD  COMPANY. 

Damages — Drainage  of  Surface  Water — Railroad  Charter- 
Constitution — Magna  Charta — LegislcUive  Powers — Taking 
Private  Property   for  Public  Purposes — Eminent  Domain. 

1.  The  authority  granted  to  a  corporation  by  its  charter  to  construct  a 

railroad  does  not  thereby  confer  upon  it  an  immunity  from  lia- 
bility for  damages  to  others  in  respect  of  their  adjacent  lands, 
when,  under  the  same  circumstances,  a  private  individual  wonld 
be  liable. 

2.  Such  immunity  expressly  granted  by  the  Legislature  would  be  in 

conflict  with  the  Magna  Charta  and  the  Constitution. 

3.  The  words  **  deprived  "  and  *'  taken,"  in  the  Magna  Charta  (Declara- 

tion of  Rights,  sec.  17),  are  broad  enough  to  include  damagett  to 

land. 

« 

4.  The  use  of  "ordinary  skill  and  caution  *'  in  the  construction  of  the 

work  is  not  sufficient  to  protect  from  liability  if  there  was  a  fail- 
ure to  provide  against  a  danger  which  might  have  been  foreseen. 

This  was  a  civil  action,  tried  by  Broum,  J.,  at  the  May 
Term,  1892,  of  Halifax  Superior  Court. 

The  suit  was  for  damages  for  flooding  land.  There  was  a 
verdict  and  judgment  for  plaintiff.  Defendant  appealed. 
The  material  facts  may  be  gathered  from  the  opinion  of  the 
Court. 

Mr,  R.  ().  Burton^  for  plaintiff. 

Messrs.  T,  K  Hill  and  W.  IL  Day,  for  defendant. 

SiFHPHKRD,  C.  J.:  In  the  case  of  Jenkins  v.  Railroad  Co., 
110  N.  C,  438,  we  had  occasion  to  say,  in  respect  to  the  drain- 
age and  diversion  of  surface-water,  that  "a  railroad  company 
enjoys  the  same  privileges  as  any  other  landowner,  but  no 
greater,  to  be  exercised  under  the  same  restrictions  and 
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qoalifications,"  and  that  it  ''has  a  right  to  cut  ditches  (on  its 
right-of-way)  and  conduct  the  surface-water  into  a  natural 
watercourse  passing  through  its  land,  and  if  this  right  is 
exercised  in  good  faith,  and  in  a  reasonable  manner ,  for  the 
better  adaptation  of  the  land  to  lawful  and  proper  uses,  no 
damages  can  be  recovered  if  the  lands  of  the  landowner  are 
injured."  In  the  opinion  in  that  case  we  did  not  attempt  to 
lay  down  any  precise  rule  as  to  what  would  be  a  reasonable 
exercise  of  the  privilege  under  all  circumstances,  and  in 
confining  ourselves  to  the  enunciation  of  a  few  general  prin- 
ciples, we  but  followed  the  example  of  the  highest  courts 
both  in  England  and  America. 

Indeed,  it  would  be  impossible  to  anticipate  the  many  and 
varied  phases  in  which  this  difficult  subject  may  be  presented, 
and  it  is  believed  that  any  effort  to  do  so  would  be  attended 
with  a  practical  denial  of  justice  in  many  instances.  We 
stated,  however,  that  "if  the  watercourse  is  inadequate,  and 
injury  may  result  to  a  lower  owner,  the  right  to  cut  such 
ditches  must  be  confined  strictly  to  mere  surface-water,"  and 
that  it  would  be  an  unreasonable  exercise  of  the  right  if  the 
ditches  were  so  constructed  "as  to  divert  the  surface-water 
from  a  direction  in  which,  by  the  general  inclination  of  the 
land,  it  naturally  flows." 

In  the  present  case  there  was  abundant  testimony  tending 
to  show  the  existence  of  the  qualifying  conditions  just  stated, 
and  the  charge  of  his  Honor  in  this  respect  is  fully  sustained 
by  the  principles  declared  in  the  decision  to  which  we  have 
referred.  If  his  Honor  deviated  at  all  from  these  principles 
(and  we  are  rather  inclined  to  the  opinion  that  he  did  in  a 
slight  degree),  it  was  in  favor  of  the  defendant,  and  it  can 
therefore  have  no  just  ground  of  complaint. 

As  we  understand  it,  the  exceptions  most  seriously  relied 
upon  are  addressed  to  the  refusal  of  the  Court  to  give  the 
instructions  p)rayed  for,  and  these  substantially. involve  the 
proposition,  that  inasmuch  as  the  Legislature  has  authorized 
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the  defendant  to  construct  its  road,  it  is  not  liable  to  an  adja- 
cent proprietor  for  any  damage  incident  to  such  construction, 
provided  the  work  is  necessary  and  is  skillfully  and  carefully 
performed.  In  other  words,  it  is  insisted  (notwithstanding  our 
declaration  to  the  contrary  in  Jenkins's  case)  that  a  railroad 
com  pa  ny,  u  nder  such  ci  rcu  mstances,  is  en  ti  lied  to  greater  privi- 
leges than  an  individual,  and  that  where  the  latter  would  be 
liable  for  a  violation  of  the  principles  embodied  in  the  maxim 
sic  ulere  iao  ut  aliemim  non  laedas,  the  former  would  be  exempt 
from  all  responsibility  whatever,  and  this  upon  the  theory 
that  the  damage  is  supposed  to  be  **  consequential,"  for  which 
no  action  can  be  maintained.  In  support  of  this  view  it  is 
asserted  that  a  railroad  is  for  the  benefit  of  the  public,  and 
that,  in  the  very  authority  to  construct  it,  there  is  an  implied 
subordination  by  the  Legislature  of  the  rights  of  individuals. 
This  may  all  be  true  when  compensation  is  provided,  as 
where  land  is  actually  condemned  and  taken  as  a  right-of- 
way,  but  it  would  be  a  strange  measure  of  justice  to  require 
a  railroad  company  to  pay  only  for  a  narrow  strip  of  land 
about  fiftv  or  one' hundred  feet  in  width,  and  at  the  same 
time  practically  confer  upon  it  the  privilege  of  destroying 
thousands  of  acres  of  the  land  of  adjacent  proprietors  without 
either  the  duty  of  making  compensation,  or  the  liability  to  a 
common  law  action  for  damages.  It  would  be  of  small  comfort 
to  the  ruined  proprietor  to  be  told  that  he  must  bear  his  loss 
for  the  benefit  of  the  public,  and  it  would  not  be  unnatural  if 
he  answered  that  if  the  public  good  required  the  destruction 
of  his  property,  an  enlightened  sense  of  public  justice  should 
demand  that  he  be  compensated  for  his  loss.  In  this  he 
would  be  sustained  bv  the  w^ords  of  Sir  William  Blackstone, 
that  *'the  public  good  is  in  nothing  more  essentially  inter- 
ested than  in  the  protection  of  every  individual's  private 
rights."     1  Blackstone  Com.,  138. 

It  is  true  that  some  of  the  cases  from  other  States,  cited 
by  the  defendant's  counsel,  go  to  the  extraordinary  length 
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of  sustaining  bis  proposition;  but  tbese  are  not  in  accord 
with  the  raore  recent  and  better  authorities,  and  they  are 
rapidly  being  submerged  by  the  steady  and  increasing  cur- 
rent of  judicial  decision.  Mr.  Lewis,  in  his  exceUent  work 
on  Eminent  Domain,  section  566,  referring  to  cases  of  a 
similar  character,  remarks  that  underlying  such  decisions 
•** is  an  erroneous  assumption  as  to  the  rights  acquired  by 
the  purchase  or  condemnation  of  property  for  pubhc  use. 
This  assumption  is  that  there  is  acquired,  not  only  all  the 
ordinary  pro{)rietary  rights  in  the  property  taken,  but  also 
certain  proprietary  rights  which  i)ertain  to  the  property  not 
taken.  *  *  »  There  is  no  warrant  for  this  assumption, 
either  in  reason  or  authority,  outside  of  the  particular  cases 
referred  to.  There  is  no  reason  why  a  railroad,  in  purchas- 
ing or  condemning  property  for  its  use,  should  be  held  to 
acquire  anything  more  than  would  be  acquired  by  a  private 
individual  purchasing  the  same  property  for  the  same  use.^' 
After  speaking  of  the  liability  of  such  a  private  individual 
for  any  actionable  injury  to  the  adjacent  land,  "either  b}'^ 
depriving  the  soil  of  its  support,  by  interfering  with  the 
flow  of  running  streams  or  otherwise,"  the  author  proceeds: 
"So,  with  a  railroad  when  it  acquires  a  right-of-way  through 
a  tract  of  land ;  it  becomes  an  adjoining  proprietor  with  the 
owner  of  the  tract,  with  precisely  the  same  rights  and  duties 
with  respect  to  such  owmer  as  though  the  strip  of  land  had 
been  acquired  by  an  individual  for  ordinary  use,  except  the 
unqualified  right  of  operating  the  road  in  a  reasonable  and 
proper  manner;  and  so  with  every  description  of  taking  for 
public  use  In  adapting  the  property  taken  to  the  use  pro- 
IK)sed,  the  public,  or  its  agent,  is  subject  to  the  law  of  adjoin- 
ing proprietor?,  and  to  the' maxim  sic  utere^  etc.  If,  in  such 
ada{)tation,  the  adjacent  owner's  rights  of  property  are  vio- 
lated, he  is  entitled  to  compensation,  not  on  the  ground  of 
a  want  of  skill  or  diligence  in  constructing  the  works,  but 
because  his  constitutional  rights  of  property  have  been  violated.^* 
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At  an  early  period  in  our  history,  some  of  the  constitu- 
tions of  the  States  C3ntained  no  provision  that  private  prop- 
erty should  not  be  taken  for  public  use  without  just  com- 
pensation, but  so  repugnant  to  natural  justice,  as  well  as  to 
the  constitutional  principles  of  the  mother  country,  was  the 
assertion  of  the  right,  that  the  Courts  of  these  States  unhes- 
itatingly pronounced  against  such  an  assumption  of  legisla- 
tive authority.    Some  of  them  declared  that  it  was  against 
the  fundamental  principles  of  natural  justice  and  equity; 
others  rested  their  decision  upon  the  ground  that  it  was  in 
conflict  with  a  provision  of  the  Federal  Constitution  upon 
the  subject  (which,  however,  is  only  a  limitation  upon  the 
Federal  Government);  while  others  reached  the  same  con- 
clusion   upon  the  more  satisfactory  principle    that  it  was 
inhibited  by  certain  provisions  of  Magna  Charta  which  had 
been  incorporated  into  their  organic  laws.    All  of  the  States, 
however,  except  North   Carolina,  now  contain  express  pro- 
visions that  "  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,"  and  owing  to  the  restricted 
interpretation  of  the  word  ''taken"  (improperly,  w^e  think, 
applying  it  exclusively  to  property  actually  condemned), 
several  of  them  have  added  the  words  "or  damaged,"  or 
language  of  similar  effect.     We  cannot  ascribe  to  our  law- 
makers, in  authorizing  the  construction  of  railroads  or  other 
corporate  works,  the  purpose  of  granting  them  privileges  so 
violative  of  the  rights  of  the  private  property  owner,  and, 
we  feel  assured,  that  in  conferring  such  privileges,  it  was 
intended  that  they  should  be  accompanied  in  their  exercise 
with  the  same  restrictions  and  duties  as  those  which  are 
applicable   to   adjacent   proprietors.     Had   the   Legislature 
done  otherwise,  its  action  would  have  been  contrary  to  the 
principles  of  our  Constitution,  and  therefore  of  no  validity. 
It  is  true,  as  is  said  in  Slate  v.  Wihon,  107  N.  C,  865,  that  we 
have  no  specific. provision  in  our  fundamental  law  upon  this 
subject,  but  we  have  the  broad  an  1  comprehensive  language 
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of  Ma^naCbarta:  "No  person  ought  to  be  taken,  imprisoned 
or  disseized  of  his  freehold,  liberties,  or  privileges,  or  out- 
lawed, or  exiled,  or  in  any  manner  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  law  of  the  land."  Declaration 
of  Rights,  sec.  17. 

In  Railroad  V.  Davis,  2  D.  &  B.,  451,  this  provision  was 
referred  to  by  Judge  Gaston,  who  intimated  that  it  was 
"restrictive  of  the  right  of  the  public  to  the  use  of  private 
property,  and  impliedly  forbids  it  without  compensation." 
In  Cornelius  v.  Glen,  7  Jones,  512,  the  power  of  the  Legisla- 
ture to  take  property  for  public  use  without  compensation  is 
expressly  denied,  and  to  the  same  effect  is  Slate  v.  Gkn,  Ibid, 
321.  In  the  latter  case,  Judge  Battle,  in  delivering  the 
opinion  of  the  Court,  after  quoting  the  words  of  Judge  Gas- 
ton, «wpra,  and  referring  also  to  the  Declaration  of  Rights, 
said:  '*  Had  the  case  demanded  it,  we  cannot  doubt  that  the 
Judges  who  then  composed  the  Court  would  have  decided  in 
favor  of  the  restriction,  and  in  so  doing  they  would  have 
found  themselves  sustained  by  similar  decisions  in  many  of 
our  sister  States."  In  Johnson  v.  Rankin,  70  N.  C,  550,  the 
Court  (Rodman,  J.)  referred  to  the  foregoing  cases  with 
approval,  and  stated  that  the  principle  had  "never  been 
denied  to  be  a  part  of  the  law  of  North  Carolina." 

The  cases  which  hold  that  the  use  of  the  word  "  taken  "  in 
constitutional  provisions  for  compensation  excludes  the  com- 
mon law,  and  indeed,  all  other  remedy  for  the  redress  of 
injuries  to  adjacent  property  not  actually  condemned  or  pur- 
chased under  circumstances  where  an  individual  would  be 
liable,  are,  in  our  opinion,  unsupported  by  either  reason  or 
principle.  We  suspect  that  they  were  influenced  to  a  great 
extent  by  English  decisions  upon  statutes  which  either 
expressly  or  by  implication,  deprived  the  adjacent  proprietor 
of  his  right  to  damages.  The  strength  of  such  decisions  is 
much  weakened  when  it  is  considered  that,  while  the  legis- 
lation upon  which  they  are  founded  may  be  clearly  in  con- 
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flict  with  the  constitutional  principles  of  the  English  Gov- 
ernment, it  is  nevertheless  valid  because  of  the  omnipotence 
of  Parliament,  and  it  is  therefore  the  dutv  of  the  Courts  to 
administer  the  law  as  it  is  enacted.  With  us,  however,  these 
principles  operate  as  limitations  upon  the  authority  of  the 
Legislature,  and  when  it  exceeds  such  limits  its  actts  are 
invalid,  and  of  no  force  whatever.  Cooley  Const.  Lira.,  6. 
It  seems  clear  that  such  legislation  is  in  conflict  with  the 
above-mentioned  provision  of  Magna  ChartH,  which  was  con- 
sidered broiid  enough  by  Blackstone  and  other  writers,  not 
only  to  inhibit  the  mere  taking  of  proi)ert3%  but  also  lo  pro- 
tect the  owner  in  ils  *'  free  use  and  enjoyment,  *  *  * 
without  anv  control  or  diminution."  1  Bl.  Com.,  13S.  The 
word  ** deprived,"  therefore,  as  used  in  our  Constitution,  has 
been  substantially  declared  by  the  great  commentator  to  be 
insusceptible  of  such  a  narrow  and  restricted  meaning. 
FiVen  if  the  word  were  synonymous  with  "  taken,"  the  weight 
of  authority  is  decidedly  against  such  construction.  With- 
out attempting  to  quote  to  any  extent  from  the  opinions  of 
the  various  Courts,  we  will  ref)roduce  the  following  language 
of  the  Supreme  Court  of  the  United  States  (Justice  Miller) 
in  Pumpdhj  v.  Greea  Bay,  13  Wall.,  1G6: 

"It  would  be  a  very  curious  and  unsatisfactory  result,if, 
in  construing  a  provision  of  constitutional  law  always  under- 
stood to  have  been  a<Iopted  for  protection  and  security 
to  the  rights  of  the  individual  as  against  the  government, 
and  which  has  received  the  commendation  of  jurists,  states- 
men and  commentators  as  placing  the  just  principles  of  the 
common  law  on  that  subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them,  it  shall  be  held  that  if 
the  government  refrains  from  the  absolute  conversion  of  real 
property  to  the  uses  of  the  public,  it  can  destroy  its  value 
entirely,  can  inflict  irreparable  and  permanent  injury  to  any 
extent,  can  in  eflect  subject  it  to  total  destruction  without 
making  any  compensation,  because,  in  the  narrowest  sense 
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of  that  word,  it  is  not  taken  for  the  public  use.  Such  a  con- 
struction would  pervert  the  constitutional  provision  into  a 
restriction  upon  the  rights  of  the  citizen,  as  these  rights  stood 
at  the  common  law,  instead  of  the  government,  and  make  it 
an  authority  for  the  invasion  of  private  right  under  pretext 
of  the  public  good,  which  had  no  warrant  in  the  laws  or 
practices  of  our  ancestors." 

It  will  be  noted  that  this  was  an  action  of  trespass  for 
overflowing  the  plaintiff's  land,  and  it  was  claimed  that 
there  was  no  "  taking  "  and  that  the  damage  was  a  con- 
sequential result  of  a  work  authorized  by  the  Legislature 
of  Wisconsin.     This  case  is  therefore  exactly  in  point. 

In  Eaton  v.  Railroad^  51  N.  H.,  504  (a  leading  case  which 
has  been  recognized  as  authority  in  many  of  the  States),  the 
plaintiff  sued  the  defendant  for  damages  for  cutting  through 
a  ridge  in  constructing  its  road,  whereby  his  lands  were 
flooded.  It  was  conceded  in  the  case  that  if  the  cutting  had 
been  done  by  a  private  landowner,  he  would  be  liable.  The 
Court  said :  "  To  constitute  a  *  taking  of  property '  it  seems  to 
have  sometimes  been  held  necessary  that  there  should  be  *  an 
exclusive  appropriation,' a  *  total  assumption  of  possession,' 
a 'complete  ouster,'  an  'absolute  or  total  conversion  of  the 
entire  property,'  a  *  taking  the  property  altogether.'  These 
views  seem  to  us  to  be  founded  upon  a  misconception  of  the 
meaning  of  the  term  'property,'  as  used  in  the  various  State 
Constitution?.  In  a  strict  legal  sense,  land  is  not '  property,' 
but  the  subject  of  property.  The  term  '  i)roperty  *  *  *  * 
denotes  a  right  over  a  determinate  thing.  *  Property  is  the 
right  of  any  person  to  posse.ss,  use,  enjoy  and  dispose  of  a 
thing.'  Seldon,  J.,  in  Wynehamer  v.  People,  13  N.  Y.,  378; 
1  Bl.  Com.,  138;  2  Austin  on  Jurisprudence,  817.  If  prop- 
erty in  land  consists  in  certain  essential  rights,  and  a  physi- 
cal interference  with  the  land  substantially  subverts  one  of 
those  rights,  such  interference  'takes'  pro  tanio  the  owner's 
property.    *    *    *    The  injury  complained  of  in  this  case  is 
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not  a  mere  personal  inconvenience  or  annoyance  to  the  occu- 
pant. Two  marked  characteristics  distinguish  this  injury 
from  that  described  in  many  other  cases :  First,  it  is  a  physi- 
cal injury  to  the  land  itself,  a  physical  interference  with  the 
rights  of  property.  *  *  *  Second,  it  would  clearly  be 
actionable  if  done  by  a  private  person  without  legislative 
authority.  We  think  there  has  been  a  taking  of  the  plain- 
tiff's properly  ;  that,  as  the  statutes  under  which  the  defend- 
ants acted  made  no  provision  for  the  plaintiff's  compensation, 
they  affjrd  no  jurisdiction ;  that  defendants  are  liable  in  this 
action  as  wrongdoers,  and  that  the  ruling  of  the  Court  (that 
they  are  liable)  was  correct." 

The  clearness  and  strength  with  which  the  above  princi- 
ples are  expressed  must  be  our  excuse  for  such  lengthy  quo- 
tations. They  represent  the  better  reasoning  upon  the  subject, 
and  are  sustained  bv  a  considerable  number  of  authorities, 
collected  in  Lewis  on  Eminent  Domain,  and  other  works  of 
a  similar  character.  Mills  on  Eminent  Domain,  184 ;  Cooley 
Const.  Lim.,  670;  Armond  v.  Green  Bay  Co.,  31  Wis.,  316; 
Grand  Rapids,  &c.,  v.  JdrviSy  30  Mich.,  308;  Weaver  v.  Mm. 
Co.,  28  Minn., 534;  Rhodes  v.  City  of  Cle\)eland,\Q  Ohio,  159; 
PeiUfjrew  v.  Evansville,  25  Wis.,  228 ;  Cannif  v.  San  Francisco, 
67  Cal.,  45;  Hooker  v.  New  Haven,  14  Conn.,  146;  Nevinsy. 
Peoria,  41  III.,  502;  Railroad  v.  Dick,  9  Ind.,  433;  Kemper  v. 
Louisville,  14  Bush,  87;  Lee  v.  Pembroke,  57  Me.,  481;  Fall 
River  Co,  v.  Plymouth,  14  Gray,  155;  O'Brien  v.  St,  Paul,  25 
Minn.,  534;  Foster  v.  Stafford,  57  Vt.,  128;  Lahr  v.  Railroad, 
104  N.  Y.,  268. 

We  are  not  unmindful  of  the  case  of  Meares  v.  WUviing' 
ton,  9  Ired.,  73,  in  which  there  are  some  expressions  which 
seem  to  support  the  contention  of  defendant.  It  is  there 
stated  that  the  city  would  not  have  been  liable  for  the  injury 
incident  to  the  grading  of  the  street  if  the  work  had  been 
done  with  "ordinary  skill  and  caution.''  The  force  of  that 
decision  is  broken  by  the  construction  put  upon  it  by  the 
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Court  in    Wright  v.  Wilviingion,  92  N.  C,  156,  as  it  seems 
that  however  carefully  and   skillfully  the  excavation  may 
have  been  conducted,  the  city  would  still  have  been  liable 
(and,  indeed,  was  held  liable)  in  failing  to  provide  against 
any  danger  that  might  have  been  foreseen.     This  is  not 
deeaied  by  Mr.  Dillon  (see  quotations  in  the  opinion)  as  con- 
sistent with  the  general  principle  stated,  and  in  Wright's 
case,  suprcif  it  seems  to  have  been  further  stripped  of  the 
peculiar  significance  for  which  it  is  now  urged,  by  the  inti- 
mation, if  not,  in  fact,  the   substantial  declaration  of  the 
Court,  that  it  is  the  duty  of  the  city  'Uo  cause  the  streets  so 
to  be  made,  and  with  sufficient  side-drains  as  to  remove, 
without  injury  to  adjacent  lots,  such  surface-water  as,  from 
experience  and  knowledge  of  the  past,  may  be  reasonably 
anticipated  to  fall  and  may  be  provided  for."     The  rule  thus 
applied  would  not  be  inconsistent  with  the  principle  we  have 
laid  down.     Without  attempting  to  state  the  principle  as 
applicable  between  a  municijial  corporation  and  its  citizens, 
it  is  sufficient  to  sa}'  that  it  is  subject  to  many  modifications 
under  certain  conditions,  and  that  w-hat  would  be'*  conse- 
quential "  damages  as  between  them,  in  sonje  instances,  would 
be  actionable  by  a  proprietor  whose  lands  were  adjacent  to 
the  city.     Those  who  purchase  lots  in  a  city  bordering  on 
streets  are  supposed  to  calculate  upon  such  changes  as  the 
increasing  population   may    require,  and   there  are  many 
injuries  which  are  considered  to  have  been  wMthin  the  con- 
templation of  the  parties  when  the  street  was  either  pur- 
chased or  condemned.     These  considerations,  however,  are 
not  applicable  to  railroads,  or  even  municipal  corporations, 
when  actionable  injury  is  inflicted  by  them  upon  the  lands 
of  adjacent  owners,  and  the  decisions  we  have  noticed  have 
never,  so  far  as  w'e  are  aware,  been  judicially  recognized  in 
this  State  as  authority  in  such  cases.     On  the  contrary,  the 
point  now  under  consideration  seems  never  to  have  been 
passed  upon,  and  the  late  Chief  .Justice  Smith,  in  Salis/nirj/ 
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V.  Railroad,  91  N.  C,  490,  consddered  it  an  open  question  and 
"  not  free  from  difficulty." 

In  consideration  of  the  foregoing  reasons  and  authority, 
we  are  of  the  opinion  that  the  principle  laid  down  in  Jen- 
kins's case  is  correct,  and  that  the  authority  granted  to  the 
defendant  to  construct  its  road  does  not  confer  upon  it  an 
immunity  from  liability  for  damages  inflicted  upon  the  lands 
of  adjacent  proprietors  where  such  damage  would,  under  the 
same  circumstances,  be  actionable  against  individuals.  We 
are  also  of  the  opinion,  as  we  have  before  stated,  that  bad 
such  immunity  been  expressly  granted  by  statute,  such  legis- 
lation would  have  been  in  conflict  with  the  Constitution,  and 
therefore  void.  Affirmed. 


R.  M.  MARTI?^,  Executor,  v.  MARY  F.  GOODE,  Administratrix. 
Parties — Jurisdiction — Pleading — Adminisiraiion — Will. 

1.  The  aggregate  sum  demanded  in  good  faith  is  the  test  of  the  jurisdic- 

tion of  the  (^ourt,  though  this  aggregate  is  made  up  of  several 
causes  of  action. 

2.  The  jurisdiction  of  the  Superior  Court  is  not  ousted  by  failure  of 

proof,  or  by  sustaining  a  demurrer  as  to  part  of  the  demand. 

3.  When  the  complaint  alleged  a  liability  of  the  defendant  administra- 

trix c.  t.  a.  for  $150  and  interest,  balance  due  on  an  annuity 
devised,  and  another  liability  for  $359.46  due  because  of  her  fail- 
ure to  board  her  mother  according  to  the  direction  of  her  testa- 
tor's will,  it  was  Held,  that  a  demurrer  to  the  jurisdiction  was 
improperly  sustained,  and  this,  though  the  Court  below  ruled  that 
the  second  cause  of  action  could  not  be  maintained. 

4.  The  Superior  Court  has  a  right  ex  mero  motu  to  direct  that  pleadings 

shall  be  more  explicit,  as  that  an  entire  will,  instead  of  one  clause 
thereof,  shall  be  set  out. 

5.  The  clause  of  a  will,  "  my  mother  is  to  have  $150  out  of   my  estate 

annually  as  long  as  she  lives,  and  that  she  remain  y^ith  my  wife 
during  the  remainder  of  her  life  "  impoeee  no  charge  upon  the  te#- 
tator's  estate  for  board  of  his  mother. 
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This  was  a  civil  action,  heard  upon  demurrer  by  Brovrn, 
./,  at  the  Spring  Term  of  Northampton  Superior  Court. 

The  complaint  alleged  a  liability  of  the  defendant  admin- 
istratrix c.  /.  a.,  for  $150,  an  annuity  charged  against 
her  testators  estate,  and  another  liability  for  $359.4G  for 
the  value  of  board  refused  to  be  furnished  by  the  admin- 
istratrix, and  which  it  was  alleged  she  was  liable  to  furnish 
under  the  following  clause  of  the  will  which  was  set  out  in 
the  complaint:  "My  mother,  Letitia  Edwards,  is  to  have 
one  hundred  and  fifty  ($150)  dollars  out  of  m}''  estate  annu- 
ally as  long  as  she  lives,  and  that  she  remain  with  my  wife 
Mary  F.  Parker  during  the  remainder  of  her  life."  The 
facts  are  suflHciently  set  out  in  the  opinion. 

Mfssrs,  W.  W.  Peebles  S:  Son  (by  brief),  for  plaintifT. 
Mr.  B.  B,  Peebles  (by  brief),  for  defendant. 

Clark,  J. :  It  is  the  sum  demanded  in  good  faith  which 
is  the  test  of  jurisdiction.  Const.,  Art.  IV.,  sec.  27;  The  Code 
§  834.  Though  there  may  be  several  causes  of  action,  each 
of  which  is  for  less  than  $200,  if  the  aggregate  demand  is 
for  more  than  $200,  the  Superior  Court  has  jurisdiction 
whenever  the  causes  of  action  are  such  as  can  be  joined  in 
the  same  action.  Mar/gelt  v.  RobeiiSj  108  N.  C,  174;  Moore 
V.  Xowell,  94  N.  C,  265;  Estee's  Code  Pleading,  sec.  1009. 

Should  the  sum  demanded  be  reduced  under  $200  by 
failure  of  proof,  or  by  sustaining  a  demurrer  to  any  part 
thereof,  or  to  some  of  the  causes  of  action,  the  jurisdiction 
would  not  thereby  be  ousted  (CZsr?/  v.  Suitydl  N.  C,  406, 
414;  Brickell  v.  jBeZ/,  84  N.  C,  82),  except  when  the  sum 
demanded  is  so  palpably  in  bad  faith  as  to  amount  to  a 
fraud  on  the  jurisdiction  (iris(?ma?i  v.  WitheroiVy  90  N.  C. 
140),  or  where  there  is  a  misjoinder  of  parties.  Mitchell  v. 
Mitchelly  96  N.  C,  14.  If  there  is  simply  a  misjoinder  of 
causes  of  action,  the  Judge  should  order  the  action  divided 
111—19 
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not  dismissed.  The  Corf^,  §  272;  Street  v.  Tuck^  8i  X.  C 
605;  Finch  v.  BaakervilU,  85  N.  C,  205;  Hodges  v.  Railroad, 
105  N.  C,  170. 

In  the  present  case  there  are  two  causes  of  action  alleged 
against  the  defendant  as  administratrix  c,  L  a. — one  of 
$359  40.  and  another  of  $150 — both  bearing  interest  from 
dates  set  out.  Both  are  alleged  specifically  in  the  complaint 
as  liabilities  to  be  satisfied  "  out  of  the  estate  "  of  the  testa- 
tor. There  was  on  the  face  of  the  complaint  no  misjoinder 
of  parties,  and  there  was  error  in  dismissing  the  action. 

If  the  Court  below  was  correct  in  holding  that  the  first 
cause  of  action  was  not  a  valid  charge  against  the  estate 
(and  should  more  properly  have  been  sued  for  against  the 
defendant  personally),  still  that  would  not  make  it  a  case  of 
misjoinder.  There  would  be  simply  a  failure  as  to  a  part  of 
plaintiff's  demand. 

It  may  be  there  was  defective  pleading  in  attempting  to 
obtain  the  construction  of  a  will  with  so  small  a  part  thereof 
set  out.  In  such  cases  much  often  depends  upon  the  con- 
text, and  all  the  will,  or  at  least  all  material  parts,  should  be 
appended  to  the  complaint  as  an  exhibit,  unless  set  out  in 
the  body  of  the  complaint.  It  is  probably  a  case  where  the 
Court  below  ex  mero  motu  should  have  directed  the  pleadings 
to  be  made  more  explicit  under  The  Code^  §  261 ;  Turner 
V.  CiUhrell,  94  N.  C,  239 ;  McKinnon  v.  Mclatosh,  98  N.  C, 
89;  Bnie  v.  Brown,  104  N.  C,  335. 

As  it  may  avoid  the  necessity  of  another  appeal,  we  will 
say,  however,  that  if  the  only  clause  of  the  will  bearing  upon 
the  subject  is  section  4,  which  is  set  out  in  the  complaint, 
we  concur  with  his  Honor  below  that  there  was  no  charge 
imposed  by  the  will  upon  the  testator^s  estate  for  the  board 
of  his  mother.  Whether  the  wife,  by  taking  benefit  under 
the  will,  has  taken  it  cum  onere,  so  as  to  be  chargeable  indi- 
vidually with  tlie  mother's  board,  is  a  question  not  material 
in  this  action. 
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The  judgment  of  dismissal  must  be  set  aside,  and  the  case 
remanded  to  the  Superior  Court,  that  the  complaint  may  be 
reformed  in  accordance  with  this  opinion. 

Reversed. 


JOSIAH  TURNER  v.  M.  W.  PAGE,  Sheriff. 

Arnei'Cvnient  —  Sheriff —  Return —  Amendment  —  Execution — 

Excuse, 

A  Sheriff  received  an  execution  August  19, 1892,  entered  his^ return  on  it 
November  5,  and  forwarded  it  to  the  Court  from  which  it  issued, 
but  the  Clerk  of  that  Court  did  not  take  it  out  of  the  post-office 
until  the  next  day.  The  Court  met  on  the  2d  of  November  and 
adjourned  on  the  5th,  but  the  Sheriff  was  ignorant  of  the  day  of 
adjournment.  In  amercement  proceedings  after  answer  filed 
and  the  hearing  of  the  cause  was  entered  upon,  the  plaintiff  moved 
to  amend  his  affidavit  in  order  to  charge  failure  to  execute  and 
make  due  return  :  Held,  (1)  that  the  denial  of  this  motion  and  the 
discharging  of  the  rule  against  the  Sheriff  was  error  ;  (2)  no  suffi- 
cient excuse  was  offered  for  failure  to  return  the  execution. 

Amerckment  proceeding  against  defendant,  the  Sheriff  of 
Wake  County,  for  failure  to  return  an  execution  in  favor  of 
plaintiff,  tried  before   Whitaker,  /.,  at  March  Term,  1892,  of 
Orange  Superior  Court. 

The  facts  found  are  as  follows:  On  August  19,  1891, 
Af .  W.  Page,  Sheriff  of  Wake  County,  received  an  execution 
from  the  Superior  Court  of  Orange  County  in  favor  of  the 
plaintiff  against  defendant,  returnable  to  the  next  term  of 
s&id  Court,  which  began  November  2,  1891.  On  November 
5,  the  Sheriff  made  return  to  the  execution,  said  return  being 
endorsed  thereon  by  the  Sheriff  on  the  morning  of  Novem- 
ber o.  The  execution  was  mailed  to  the  Clerk  of  said  Court 
<1  tiring  said  morning,  which  was  Thursday,  and  arrived  by 
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mail  in  Hillsboro  on  the  night  of  the  5th  (there  being  ouly 
one  mail  each  day  between  Raleigh  and  Hillsboro),  but  the 
Clerk  did  not  get  it  out  of  the  post-office  till  Friday,  Novem- 
ber G.  The  November  Term  of  said  Court  began  November 
2,  and  the  Judge  adjourned  the  Court  sine  die  on  the  after- 
noon of  Thursday,  November  5,  1891.  The  Sheriff  knew 
nothing  of  the  adjournment  of  the  Court  when  he  returned 
and  mailed  the  execution.  After  the  filing  of  the  answer 
of  the  defendant  Sheriff,  and  the  hearing  of  the  cause  had 
been  entered  upon,  the  plaintiff  moved  to  amend  his  affida- 
vit (filed  previously  before  Winston,  J.)  in  order  to  charge  a 
failure  to  execute  and  make  due  return  of  said  wfit.  This 
was  denied.  His  Honor  held  that  the  rule  against  the 
defendant  be  discharged,  and  adjudged  that  plaintiff  pay 
costs  of  the  proceeding.     Plaintiff  excepted  and  appealed. 

Mr.  C.  D.  Turner,  for  plaintiff. 
Mr.  W.  ]\\  Fuller,  for  defendant. 

MacRae,  J.:  The  term  of  the  Court  to  which  the  Sheriff 
was  bound  to  return  the  execution  adjourned  sine  die  on  the 
afternoon  of  Thursday,  November  5,  1891.  The  Sheriff 
mailed  the  execution  with  his  return  endorsed  thereon  at 
Raleigh  on  the  morning  of  the  said  olh  day  of  November. 
It  was  taken  out  of  the  post-office  at  Hillsboro  by  the  Clerk 
of  Orange  Superior  Court  on  the  day  after  the  adjournment 
of  the  term. 

Executions  shall  be  returnable  to  the  term  of  the  Court 
next  after  that  from  which  they  bear  teste.  The  Code,  §  449. 
The  Sheriff  is  allowed  all  the  days  of  the  term  to  return  an 
execution,  unless  he  be  ruled,  upon  motion  and  cause  shown, 
to  return  it  on  some  intermediate  day.  Person  v.  Newsom, 
87  N.  C,  142.  While  the  term  may  last  for  the  full  time 
given  it  by  law,  it  may  be  adjourned  at  an  earlier  day. 
Branch  v.  Walker,  92  N.  C,  87;  Foley  v.  Black,  Ihid,  476.    It 
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seems  that  this  execution  was  received  by  defendant  on  the 
19th  of  August,  that  the  plaintiff  was  restrained  by  order  of 
the  Judge  from  proceeding  under  it,  and  that  at  any  time 
after  such  restraining  order  was  served  upon  plaintiff  the 
execution  might  have  been  returned,  but  that  it  was  delayed 
until  too  late  to  reach  the  Court  before  its  adjournment. 
Section  2079  of  The  Code  imposes  the  penalty  for  neglect  to 
make  due  return,  unless  such  Sheriff  can  show  sufficient 
cause  to  the  Court  at  the  next  succeeding  term  after  the  order. 
It  is  true  that,  as  appears  by  the  answer  of  defendant,  an 
alias  execution  afterwards  came  into  his  hands  and  he  col- 
lected the  money  thereon  and  the  plaintiff  has  received  the 
same.  We  are  precluded  from  giving  relief  on  account  of 
the  hardship  of  the  case.  The  letter  and  spirit  of  the  law  are 
plain,  and  the  statute  is  older  than  the  State.  Its  purpose  is 
to  secure  promptness  and  efficiency  on  the  part  of  its  officers. 
A  failure  to  execute  it  from  motives  of  sympathy  would  lead 
to  looseness  in  administration  and  impair  the  strength  and 
dignity  of  the  law.  No  sufficient  excuse  was  offered  for  the 
failure  to  return  the  execution  and  it  was  error  to  discharge 
the  rule. 

Judgment  Reversed. 


COLUMBUS  ETHERIDGE  v.  JOHN  F.  DAVIS  et  al. 

Personal  Property  Exemption — Estoppel — Pleidings. 

A  defendant  is  not  estopped  by  his  pleading  alleging  property  in  another 
from  claiming  his  exemption  in  such  property  after  the  verdict  of 
a  jury  negativing  such  averment. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1892,  of 
Camden  Superior  Court,  before  Hoke,  J. 
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It  was  brought  to  recover  the  value  of  advancements  made 
to  defendant  for  stumpage  of  timber  and  other  expenses, and 
for  delivering  and  shipping  the  same. 

In  his  answer  to  the  complaint  and  attachment,  one  of  the 
defendants,  Brite,  alleged  that  the  timber  attached  for  the 
debt  was  the  property  of  the  other  defendant,  Davis.  The 
jury  found  the  logs  were  not  the  property  of  Davis.  Brite 
then,  for  the  first  time,  claimed  his  personal  property  exemp- 
tion therein. 

Mr,  E.  F,  Aydlett,  for  plaintiff. 
No  counsel  contra. 

Clark,  J. :  The  logs  were  attached  as  the  property  of  the 
defendant  Brite.  In  his  answer  he  denied  ownership,  and 
averred  that  they  belonged  to  his  co-defendant  Davis,  to 
whom  he  had  sold  them  before  th6  levy  of  the  attachment. 
The  verdict  of  the  jury  negatived  this  allegation.  The 
defendant  Brite  then  claimed,  before  judgment  was  signed, 
to  have  his  personal  property  exemption  allotted  in  said  logs. 
This  his  Honor  properly  allowed. 

The  plaintiff  contends  that  the  defendant  Brite  is  estopped 
to  claim  the  logs  for  his  exemption  after  denying  in  hisanswer 
that  they  belonged  to  him.  But  if  this  would  work  an 
estoppel,  the  plaintiff  would  be  equally  estopped  from  oppos- 
ing the  property  being  so  set  apart,  since  in  the  complaint 
he  had  averred  that  the  logs  were  the  property  of  Brite. 
If  they  were,  Brite  certainly  could  claim  his  exemption. 
Duvall  v.  Rollina,  68  N.  C,  220;  Pate  v.  Harper,  94  N.  C,  23. 

But  in  fact  there  was  no  estoppel.  There  was  nothing 
done  which  induced,  or  c©uld  have  induced,  the  opposite 
party  to  act,  relying  upon  it.  For  the  purposes  of  the  trial, 
only  an*  averment  in  the  pleadings  is  conclusively  true  as 
against  the  party  making  it. 
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It  may  be  that  the  jury  found,  under  the  charge  of  the 
Court,  that  Brite  was  mistaken  as  to  the  law  applicable  to 
the  state  of  facts  which  he  believed  had  constituted  a  trans- 
fer of  title  to  Davis.  But  however  that  may  be,  the  verdict 
settled  it  that  the  logs  were  the  property  of  Brite,  and  that 
he  had  not  conveyed  them  to  Davis.  Had  Brite  in  fact 
fraudulently  conveyed  them,  he  could  still  have  claimed 
that  his  exemption  be  allotted  therein.  Rankin  v.  ShaiVy  94 
X.  C,  405,  and  cases  there  cited.  A  fortiori  is  he  entitled  to 
do  so  when  the  jury  find  that  he  had  not  in  fact  conveyed 
them  at  all. 

No  Error. 


S.    P.  WILLIAMS  V.  WILLIAM  BOW^LING. 

Justice  of  tite  Peace — Jurisdiction — Summons — Practice — Con- 

stitntion — Courts  of  Record — Bastardy. 

1 .  A  summons  issued  by  one  Justice  of  the  Peace  cannot  be  made  return- 

able before  another  (except  in  cases  of  bastardy),  and  was  properly 
dismissed  by  the  latter. 

2.  The  new^  Constitution  has  increased  the  jurisdiction  of  Justices  of  the 

Peace  and  requires  them  to  keep  a  record  of  their  proceedings, 
but  these  are  not  courts  of  record. 

This  was  a  civil  action,  tried  at  the  August  Term,  1892, 
of  Pkksox  Superior  Court,  before  Connor,  J. 

It  was  heard  by  appeal  from  a  Justice  of  the  Peace.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

3/r.   W.  W.  Kitchin  (by  brief),  for  plaintiff. 

Messrs.  J.  W.  Graham  and  V.  S.  Bryant,  for  defendant. 
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MacRae,  J.:  Section  832  of  The  Code  provides  that  "the 
summons  shall  be  issued  by  tlie  Justice  and  signed  by  him. 
It  shall  run  in  the  name  of  the  State  and  be  directed  to  any 
constable  or  other  lawful  officer,  commanding  him  to  sum- 
mon the  defendant  to  appear  and  answer  the  complaint  of 
the  plainliff  at  a  place,  within  the  county,  to  be  therein 
specified,  and  at  a  time  to  be  therein  named,  not  exceeding 
thirty  days  from  the  date  of  the  summons.  It  shall  also 
contain  the  amount  of  the  sum  demanded  by  the  plaintiff." 

Section  833,  after  directing  how  the  officer  shall  execute 
the  same,  proceeds:  "When  executed,  he  shall  immediately 
return  the  summons,  with  the,date  and  manner  of  the  ser- 
vice, to  the  Justice  who  issued  the  same." 

The  form  of  the  summons  prescribed  in  section  909,  (No.  1,) 
commands  the  officer  to  summon  the  defendant  **to  appear 
before  G.  W.  H.,  one  of  the  Justices,"  etc.,  at  a  time  and  place 
specified  therein,  and  concludes,  "and  have. you  then  and 
there  this  precept  with  the  date  and  manner  of  its  service. 

Hereof  fail  not.     Witness,  our  said  Justice  this day  of 

,  18--.     G.  W.  H.,  Justice  of  the  Peace." 

Section  907  provides  for  the  removal  of  all  proceedings 
and  trials  from  the  Justice  before  whom  the  writ  or  sum- 
mons is  returnable  to  another,  upon  affidavit  in  certain  cases. 

By  the  law  as  it  existed  before  the  adoption  of  the  Consti- 
tution of  18G8,  the  leading  process  in  civil  actions  before 
Justices  of  the  Peace,  then  called  a  warrant,  was  returnable 
before  "some  Justice  of  his  county,"  but  this  ConstitutioQ 
and  the  acts  which  have  since  been  passed  in  relation  to 
Justices  of  the  Peace,  largely  increased  their  jurisdiction, 
and  required  them  to  make  a  record  of  the  proceedings 
before  them  and  to  file  the  same  with  the  Clerk  of  the  Supe- 
rior Court.  Const.,  Art.  IV.,  sec.  27;  The  Code,  §  827.  It 
was  held  in  Reeves  v.  Davis,  80  N.  C,  209,  that  a  Justice^s 
Court  is  not  a  court  of  record,  as  it  was  not  under  the  old 
system,  but  the  intention  is  evident  in  the  present  Constitu- 
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tion  and  laws  to  preserve  a  memorial  of  its  proceedings,  and 
give  them  a  stability  in  keeping  with  its  extended  jurisdic- 
tion. For  this  reason  the  Justices  are  required  to  keep  a 
record,  and  to  make  their  process  returnable  to  the  Justice  who 
issues  it.  In  case  of  bastardy  proceedings  (section  32),  and 
in  summary  proceedings  in  ejectment  (section  1767),  the 
summons  may  still  be  made  returnable  before  some  other 
Justice  than  the  one  who  issues  it,  but  in  no  other  instances 
in  civil  actions  of  which  we  are  advised. 

This  action,  then,  having  been  begun  by  the  issuing  of  a 
summons  by  one  Justice  returnable  before  another,  was 
properly  dismissed  by  the  Justice  before  whom  it  was 
returned,  and  upon  appeal  to  the  Superior  Court  should 
have  been  dismissed  on  motion. 

This  view  of  the  case  renders  it  unnecessary  that  we  should 

examine  the  other  exceptions.     There  is 

ICrror. 


SARAH  SHUFFLER  et  al.  v.  W.  G.  TURNER,  Administrator. 

Rents   and   Profits — Liynitations — Charge — Measure    of  Dam- 
ages— Agenaj —  Trustee. 

1.  In  an  action  for  the  value  of  the  rents  and  profits  of  a  tract  of  land,  it 

appeared  that  the  defendant,  who  was  administrator  of  plaintiff's 
intestate,  entered  as  such  into  the  possession  of  said  land,  and 
received  the  rents  and  profits  to  his  own  use  for  eleven  years. 
The  Court  charged  that  the  plaintiffs  were  entitled  to  recover 
the  reasonable  rental  value  for  the  entire  period:  Held,  no  error. 

2.  The  defendant  was  properly  allowed  a  deduction  for  taxes  and  im- 

provements. 

3.  The  defendant,  according  to  his  own  admission,  assuming  to  act  as 

plaintiff's  agent  in  the  collection  and  application  of  the  rents,  can- 
not plead  the  statute  of  limitations  unless  there  was  a  demand 
and  a  refusal,  and  then  only  from  the  time  thereof. 

4.  This  action  was  properly  brought  within  three  years  after  he  gave  up 

posseasion  of  the  land. 
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This  was  a  civil  action,  tried  at  the  Fall  Terra,  1892,  of 
Burke  Superior  Court,  before  Armfiddy  J, 

It  was  in  evidence  for  the  plaintiff  that  on  the  death  of  C. 
ShufHer  in  1877,  the  defendant  administered  on  his  estate, 
took  possession  of  his  land  known  as  the  Beck  place,  held 
the  same  from  1878  to  1889,  and  received  the  rents  and 
profits  which  were  reasonably  worth  fifty  dollars  per  annum; 
that  the  defendant's  entry,  possession  and  taking  the  rents 
and  profits  were  not  by  contract  with  plaintiffs. 

Defendant  off'ered  evidence  tending  to  show  that  his  pos- 
session and  reception  of  profits  was  by  plaintiff's  consent. 

Defendant  asked  the  following  charges  to  the  jury: 

"  The  plaintiffs,  except  the  two  youngest,  are  barred  of  any 
recovery  in  this  action  except  for  the  rents  of  the  last  year  that 
defendant  received  the  rents  of  the  Beck  place.  They  can- 
not recover  for  any  damages  which  accrued  more  than  three 
years  prior  to  the  beginning  of  this  action.  The  two  youngest, 
Christopher  and  Ella  Gray,  can  recover  for  the  whole  period, 
as  they  did  not  become  of  age  until  April  1 ,  1889,  and  March 
29, 1892,  respectively,  but  they  can  only  recover  their  propor- 
tionate part  of  the  damages,  which,  as  there  are  eight  chil- 
dren, would  be  one-eighth  each. 

''In  assessing  the  damages  sustained  by  the  plaintiffs  by 
reason  of  the  defendant's  occupation  of  the  land  and  the 
reception  of  the  rents  and  profits,  you  have  a  right  to  con- 
sider the  evidence  in  regard  to  the  payment  of  the  taxes 
upon  the  land  by  the  defendant,  the  fences  and  cribs  built 
by  him  upon  the  land,  and  to  allow  the  same  in  diminution 
of  damages. 

"The  plaintiffs  cannot  recover  of  the  defendant  any  dam- 
ages for  trespasses  upon  the  land  in  controversy, or  on  account 
of  the  reception  of  the  rents  of  said  land  by  said  defendant, 
unless  said  trespasses  were  committed  within  three  years  of 
the  institution  of  the  action,  or  unless  said  rents  were  received 
within  said  time,  unless  they  show  that  they  were  infants 
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within  the  age  of  twenty-one  years  at  the  time,  and  did  not 
become  of  age  until  within  three  years  of  the  beginning  of 
this  action. 

"If  a  demand  was  made  upon  the  defendant  by  the  plain- 
tiffs in  1887  that  he  account  for  and  pay  over  the  rents,  then 
all  demands  behind  that  year  are  barred  by  the  statute. 

"This  action,  being  in  trespass  and  for  a  tort,  you  cannot 
find  any  damages  due  the  plaintiffs  if  you  shall  find  that  the 
defendant  entered  into  possession  of  said  land  and  received 
the  rents  and  profits  by  the  permission  and  by  agreement 
with  the  plaintiffs." 

This  was  refused,  and  defendant  excepted  to  the  refusal  of 
each  and  every  prayer  for  instruction. 

The  Court  held  that  the  plaintiffs'  action  was  not  barred 
by  the  statute,  and  instructed  the  jury  to  answer  the  issue  as 
to  it  "No,"  and  to  this  ruling  defendant  again  excepted. 

The  Court  charged  the  jury  that  the  plaintiffs  were  enti- 
tled to  recover  the  reasonable  rental  value  of  the  land  for  the 
eleven  years  he  had  it  in  charge  under  proper  cultivation, 
and  to  this  charge  the  defendant  excepted. 

Motion  for  a  new  trial  on  the  ground  of  error  in  the  fore- 
going rulings.  Motion  denied  and  judgment  rendered,  and 
defendant  appealed. 

No  counsel  for  plaintiffs. 
Mr.  *y.  J.  Ervin,  contra. 

Bi'RWELL,  J.:  The  defendant  admits  that  in  1877  he  was 
appointed  administrator  of  C.  Shufiler,  and  in  1878  took  pos- 
session of  a  tract  of  land,  which  had  descended  from  his 
intestate  to  the  plaintiff:^,  his  heirs  at  law%  and  that  he  con- 
tinued in  possession  of  said  land,  receiving  the  rents  and 
profits  for  eleven  years,  or  till  1889. 

His  Honor  told  the  jury  that  the  plaintiffs  were  entitled  to 
recover  "the  reasonable  rental  value  of  the  land  for  the 
eleven  years  he  had  it  in  charge  under  proper  cultivation." 


I 
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We  think  this  was  the  proper  measure  of  the  defendant's 
liability  upon  his  own  statement  of  the  matter.  The  jury 
found  that  the  annual  rental  value  was  forty  dollars,  and 
from  this  his  Honor  allowed  a  deduction  of  $117.60  for  taxes 
on  the  land  f.aid  by  defendant,  and  for  improvements,  and 
gave  judgment  for  the  balance. 

We  do  not  think  that  the  slatute  of  limitations  bars  the 
right  of  any  one  of  the  plaintiff's  to  recover  of  the  defendant 
his  or  her  share  of  the  balance.  According:  to  liis  account, 
he  assumed  to  act  as  the  agent  of  the  heirs  to  collect  their 
rents,  in  order  that  he  might  apply  them  to  the  payment  of 
the  debts  of  his  intestate  in  exoneration  of  their  land.  Hav- 
ing failed  to  so  apply  this  fund,  he  must  pay  it  to  those  to 
whom  it  belongs.  He  received  their  rents  as  agent  for  the 
plaintiffs,  and  no  statute  of  limitations  runs  in  his  favor  till 
demand  and  refusal,  of  which  there  is  no  evidence.  This 
action  was  brought  within  three  years  after  he  gave  up  pos- 
session of  the  land. 

We  find  no  error  in  any  of  the  rulings  of  his  Honor,  and 
the  judgment  must  be  Affirmed. 


J.  E.  BLACK  V.  W.  H.  BLACK. 

Pracfke  in  the  Supreme  and  Superior  Courts — New  Trial — Adi 

1 887 —  Code — Judgment, 

1.  It  is  the  settled  practice  that  pending  an  appeal  to  the  Supreme  Court 
-a  motion  for  a  new  trial  upon  newly  discovered  testimony  must  be 
made  in  that  Court ;  and  l)efore  the  Act  of  1887,  chapter  1^3  con- 
cerning appeals,  such  motion  must  have  been  made  in  the  Supreme 
Court,  even  after  final  decree  therein. 
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2.  The  Act  of  1887,  chapter  192,  providing  that  The  Code,  Title  13,  chap- 
ter 10,  must  not  be  construed  to  vacate  the  judgment  appealed 
from,  that  its  lien  should  remain  the  same  until  reversed  or  mod- 
ified, notwithstanding  any  undertaking,  and,  upon  its  affirmation, 
execution  should  issue  from  the  Superior  Court,  modifies  the  prac- 
tice so  that  now  after  appeal  and  final  decree  in  the  Supreme 
Court,  a  motion  for  a  new  trial  upon  newly  discovered  testimony 
should  be  made  in  the  Superior  Court.  Pending  the  appeal,  the 
practice  remains  as  it  was  before  the  act. 

This  is  a  motio.v  made  by  the  defeadant  W.  II.  Black 
for  a  new  trial  in  the  above-entitled  case,  because  of  newly 
discovered  evidence,  and  was  heard  before  Graves^  J.,  at 
August  Term,  1892,  of  Mecklkxuurg  Superior  Court,  upon 
affidavits  filed  by  the  defendant. 

The  case  was  tried  at  August  Term,  1801,  of  said  Court, 
and  from  the  verdict  and  judgment  against  the  defendant 
he  appealed  to  the  Supreme  Court.  The  case  was  there 
heard,  and  the  judgment  affirmed  at  February  Term,  1892, 
of  the  Supreme  Court.  See  110  N.  C,  398.  The  certifi- 
cate and  opinion  of  the  Supreme  Court  was  transmitted 
to  the  Superior  Court  of  Mecklenburg  County  before  its 
August  Term,  1892,  and  at  the  latter  term  the  plaintiff 
moved  for  judgment.  The  defendant  then  submitted  his 
motion  for  a  new  trial,  as  above  set  forth.  After  argu- 
ment of  counsel  and  consideration  of  the  motion,  his  Honor 
ruled  that  the  Court  did  not  have  power  or  jurisdiction  to 
grant  the  raotion,  and  that  the  motion  should  have  been 
made  in  the  Supreme  Court,  if  it  can  be  entertained  at  all 
after  an  affirmance  of  the  judgment  by  that  Court.  The 
defendant  excepted  to  the  ruling,  upon  the  following  grounds: 

1.  That  the  Superior  Court  had  the  power  and  jurisdic- 
tion to  grant  the  motion  or  the  prayer  of  the  defendant  for 
a  new  trial,  as  that  Court,  at  the  time  the  motion  was  made. 
had  complete  jurisdiction  and  control  of  the  case. 
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2.  That  the  Supreme  Court  had  no  jurisdiction  of  the 
matter,  and  if  it  ever  had,  its  jurisdiction  was  at  an  end 
when  its  certificate  was  transmitted  to  the  Superior  Court. 

3.  That  a  new  trial  for  newly  discovered  testimony  can 
be  granted  after  judgment  in  the  case,  and  even  after  the 
judgment  has  been  affirmed  by  the  Supreme  Court. 

The  Court  allowed  the  plaintiflF's  motion  for  judgment,  and 
judgment  was  signed,  as  will  appear  by  the  record. 
Defendant  excepted,  for  reasons  above  set  forth. 

Messrs.  Clarkson  &  Duh  (by  brief),  for  plaintiff. 
No  counsel,  contra. 

MacRae,  J.:  **  Under  the  former  system  it  was  settled 
doctrine  that  a  court  of  law  could  set  aside  its  regular  judg- 
ment at  a  subsequent  term.  If  the  enforcement  of  a  judg- 
ment became  inequitable  for  any  reason  of  which  a  court  of 
equity  could  take  notice,  it  would  be  enjoined." 

Soon  after  the  Superior  Courts  were  clothed  with  the 
blended  jurisdiction  both  of  law  and  equity,  the  practice  was 
marked  out.  Instead  of  a  proceeding  in  equity  for  an  injunc- 
tion against  the  enforcement  of  a  judgment,  a  motion  in  the 
cause  was  indicated  as  the  proper  procedure  for  any  sufficient 
cause  which  could  have  been,  and  by  accident  or  fraud  was 
not,  pleaded  in  bar  of  the  judgment,  where  the  same  was  not 
provided  for  in  section  133  of  Code  of  Civil  Procedure,  now 
section  274  of  The  Code,  on  the  ground  of  mistake,  surprise  or 
excusable  neglect.     Jarman  v.  Saunders,  64  N.  C,  367. 

In  the  case  of  Bledsoe  v.  Nixon,  69  N.  C,  81,  where  an 
action  was  brought  in  the  Superior  Court  for  the  purpose  of 
obtaining  a  new  trial  on  account  of  newly  discovered  evi- 
dence in  the  case  between  the  same  parties  which  had  been 
tried  in  the  Superior  Court,  and  brought  by  appeal  to  this 
Court  and  a  final  decree  rendered,  it  was  held  that  when  an 
appeal   had   been  taken   from   the   Superior   Court  to  this 
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Court,  a  proceeding  to  obtain  a  new  trial  for  newly  discovered 
evidence  cannot  be  instituted  in  the  Superior  Court,  but  must 
be  by  motion  here,  and  upon  a  proper  case  the  Court  will 
remand  the  cause  so  that  the  Superior  Court  may  take  juris- 
diction and  proceed  to  do  what  is  right.  And  so  the  practice 
was  settled.  Shehan  v.  Malone,  72  N.  C,  59;  Home  v.  Hornet 
75  N.  C\,  101 ;  Henry  v.  Smith,  78  N.  C,  27 ;  Carson  v.  Dellinger, 
90  X.  C,  226;  Simmons  v.  Mami,  92  N.  C,  12;  Dupreev.  Insur- 
ance Co.,  93  N.  C,  237 ;  Mnndea  v.  Casey,  03  N.  C,  97 ;  Sikes  v. 
Parker,  95  N.  C,  232. 

The  Act  of  1887,  chapter  192,  entitled  "An  Act  concerning 
aj>peals,"  instituted  a  new  feature  in  our  law.     It  provides: 

*'  Section  1.  The  stay  of  execution  provided  for  in  Title  13, 
chapter  10  of  The  Code,  shall  not  be  construed  to  vacate  the 
judgment  appealed  from,  but  in  all  cases  said  judgment  shall 
remain  in  full  force  and  effect,  and  the  lien  of  said  judgment 
shall  remain  unimpaired,  notwithstanding  the  giving  of  the 
undertaking  or  making  the  deposit  required  in  said  Title 
until  the  judgment  appealed  from  is  reversed  or  modified  by 
the  Supreme  Court/' 

**Skc.  3.  In  civil  cases,  at  the  first  term  of  the  Superior 
Court  after  such  certificate  is  received,  if  the  judgment  is 
affirmed,  the  Court  below  shall  direct  the  execution  thereof 
to  proceed,  and  if  said  judgment  is  modified,  shall  direct  its 
modification  and  performance,"  etc. 

We  are  called  upon  in  this  case  to  construe  the  ettVct  of  the 
Act  of  1887  upon  motions  for  new  trials  for  newly  discovered 
evidence  in  actions  which  have  been  tried  in  the  Superior 
Court,  judgment  rendered  therein,  taken  by  appeal  to  the 
Supreme  Court,  and  the  judgment  affirmed  and  certified 
down,  as  in  the  present  case,  and  by  force  of  the  statute  the 
Superior  Court  is  required  to  direct  the  execution  thereof  to 
proceed.  Shall  the  practice  settled  in  Bledsoe  v.  Nixon,  supra, 
continue,  or  shall  the  motion  now  be  made  in  the  Court  where 
the  judgment  stands?     We  are  again,  as  was  said  bv  the 
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Chief  Justice  in  Bledsoe  v.  Nizov,  "sailing  without  a  compass, 
and  can  only  look  to  the  statutes  and  the  reason  of  the  thing 
in  navigating  this  unknown  water."  Since  the  Act  of  1887 
"the  cause"  is  no  longer  by  the  appeal  taken  out  of  the 
Superior  Court  and  carried  up  to  the  Supirenrie  Court;  the 
judgment  remains  in  the  Superior  Court,  and,  when  docketed, 
the  lien  continues,  notwithstanding  the  appeal. 

By  virtue  of  Art.  IV.,  sec.  8  of  the  Constitution,  this  Court 
has  jurisdiction  to  review,  upon  appeal,  any  decision  of  the 
Courts  below  upon  any  matter  of  law  or  legal  inference,  and 
has  the  "power  "to  issue  any  remedial  writs  necessary  to 
give  it  a  general  supervision  and  control  over  the  proceed- 
ings of  the  inferior  Courts.  We  do  not  mean  to  intimate 
that  any  of  its  powers  or  jurisdiction  have  been  impaired  by 
the  act  in  question,  but  the  effect  therof  is  to  render  it 
unnecessary  in  many  cases  to  render  any  final  judgment 
further  than  to  indicate  that  the  judgment  below  is  affirmed. 

It  was  held  hi  re.  Oriffin,  98  N.  C.^  225,  that  after  a  judg- 
ment of  the  Superior  Court  imposing  a  fine  for  contempt  has 
been  affirmed  by  the  Supreme  Court  it  becomes  final  and 
conclusive,  and  the  Court  below  has  no  power  to  remit  or 
modify  it,  and  it  is  said  that "  this  is  in  harmony  with  the  new 
enactment,  ActslSST, chapter  192, which, in  criminal  and  civil 
actions  alike,  leaves  in  force  from  its  rendition  the  judgment 
from  which  the  appeal  is  taken,  when  there  is  found  to  be 
no  error  and  the  judgment  is  affirmed.''  The  effect  of  the 
act  of  1887  has  been  discussed  and  explained  by  the  late 
Chief  Justice  Merrimon  in  Stephens  v.  Kooiice^  106  N.  C,  222, 
whicli  was  a  motion  made  in  this  Court  after  the  appeal  had 
been  heard  and  the  judgment  below  affirmed.  It  was  said: 
"  The  motion  is  improvidently  made  in  this  Court.  If  it  be 
a  proper  motion  to  be  made  at  all,  it  cannot  be  entertained 
here,  because  the  final  judgment,  as  affected  by  the  orders 
and  judgment  of  this  Court,  is  in  the  Superior  Court,  and  all 
proper  motions  to  enforce  it,  or  that  might  appropriately  be 


SEPTEMBER  TERM,  1892.     .  305 


Black  v.  Black. 


made  in  the  action,  should  be  made  in  the  latter  Court,. 
except  such  motions  as  may  be  made  affecting  the  appeal 
and  the  action  of  this  Court  therein.  But  no  motion  can  be 
entertained  or  allowed  in  the  Superior  Court  that  shall,  or 
may  be  inconsistent  with  the  judgment  and  directions  of  this 
Court.  The  latter  are  controlling  in  the  action  so  far  as  they 
apply  to  and  affect  i»,  and  must  be  observed  in  all  appropri- 
ate connections;  otherwise  the  decisions  of  this  Court,  as  a 
court  of  errors,  would  not  be  authoritative,  and  there  would 
be  no  end  to  controversy."  What  was  said  above  is  no  way 
at  variance  with  our  present  utterances.  The  Superior  Court 
cannot  modify,  correct  or  alter  the  judgment  which  has  been 
aflBrmed  by  this  Court. 

But  the  right  to  equitable  relief,  upon  proper  proofs,  rests 
somewhere,  and  is  not  affected  by  the  action  upon  the  appeal. 
There  is  no  case  pending,  nor  judgment  rendered  in  this 
Court,  except  the  order  affirming  the  judgment  below  and 
imposing  the  costs  of  appeal.  To  the  Superior  Court  alone 
can  the  application  be  made,  for  it  alone  retains  jurisdiction 
of  the  action.  Motions  for  new  trials  for  newly  discovered 
evidence  have  been  entertained  in  this  Court  pending  the 
appeal  since  the  passage  of  the  Act  of  1887,  Brown  v.  Mitchell, 
102  ^-  C.,  347 ;  but  our  attention  has  been  called  to  none, 
after  a  final  dispositionof  the  appeal  by  affirmance  of  the  judg- 
ment.     And  the  matter  has  been  settled  by  the  case  last  cited. 

1.  We  conclude  that  the  proper  practice  is,  that  pending 
appeals,  such  motions  should  be  made  in  this  Court,  and 
when  the  final  judgment  has  been  rendered  in  this  Court 
a  petition  to  rehear  should  be  filed  for  the  purpose  of  mak- 
ing the  motion  here. 

2.  But  when  the  judgment  of  the  Superior  Court  has  been 
affirmed  and  the  opinion  certified  down  and  the  matter 
finally  disposed  of  in  this  Court,  the  motion  (or  action  in  the 
nature  of  a  bill  of  review,  as  was  resorted  to  in  Matthews  v. 
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Jmfce,  85  N.  C,  258)  should  be  made  or  begun  in  the  Superior 
Court,  where  the  judgment  was  rendered. 

The  learned  Judge  before  whom  this  motion  was  made 
denied  it  upon  the  ground  of  want  of  power  or  jurisdiction 
to  grant  it,  in  order  that  the  question  might  be  passed  upon 
and  settled.     And  this  we  have  endeavored  to  do. 

We  have  expressed  no  opinion  upon  the  merits  of  this 
motion. 

The  affidavits  and  motion  should  be  passed  upon  by  the 
Judge  in  the  Superior  Court,  to  whose  discretion  it  is  com- 
mitted. State  V.  MorriSy  109  N,  C,  820,  and  to  this  end  it  is 
remanded  to  the  Superior  Court. 

BuRWKLL,  J.,  having  been  of  counsel,  did  not  sit  on  the 
hearing  of  this  cause. 


J.  C.  COWAN  V.  T.  J.  WITHROW  et  al. 

Notice —  Unregistered  Deed — Docketed  Judgment — Principal  ani 

Agent—Ads  of  1885, 

1.  Notice  to  an  agent  of  matters  coming  within  the  scope  of  his  employ- 

ment is  notice  to  his  principal,  and  actual  notice  to  the  agent  of 
an  unregistered  deed  is  '* actual  notice*' to  the  principal,  under 
section  1,  chapter  147,  Acts  of  1885 ;  it  is  not  necessary  that  such 
notice  be  personal. 

2.  The  proviso  in  section  1,  chapter  147,  Acta  of  1885,  declaring  the  act 

shall  not  apply  to  "  one  who  purchases  with  actual  or  constructiTe 
notice  of  an  unregistered  deed  "  extends  to  purchasers  at  Sheriffs' 
sales,  and  applies  as  against  the  lien  of  a  docketed  judgment 

This  was  a  civil  action  for  the  recovery  of  land,  tried  by 
Bynum,  J.,  at  the  Spring  Term,  1892,  of  the  Superior  Court 
of  Rutherford  County. 
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On  the  trial  the  plaintiff  put  in  evidence  a  deed  from  the 
Sheriff  of  Rutherford  County,  purporting  to  convey  the  title 
and  interest  of  the  husband  defendant,  T.  J.  Withrow,  in  the 
land.  This  deed  was  dated  on  the  3d  day  of  December,  1888, 
and  registered  on  the  11th  day  of  the  same  month. 

The  plaintiff  further  put  in  evidence  execution  authorizing 
a  sale  of  the  land  by.  the  Sheriff,  founded  upon  judgments 
docketed  in  Rutherford  County  before  the  registration  of  the 
deed  under  which  the  feme  defendant  claims  title. 

The  defendant  P.  J.  Withrow  put  in  evidence  a  deed  from 
her  husband,  T.  J.  Withrow,  to  her,  for  the  land,  dated  August 
5, 1882,  and  registered  November  27,  1889. 

For  the  purpose  of  repelling  fraud,  and  to  show  that  the 
alleged  sale  of  the  land  to  her  by  her  husband  wsls  bona  fide ^ 
the  feme  defendant  introduced  in  evidence  a  deed  from  her 
father,  Housen  Harrell,  to  her,  dated  March  8,  1878,  and 
also  a  deed  from  her  to  her  husband,  dated  August  5,  1882, 
(this  deed  neither  registered  nor  probated).  These  two  deeds 
covered  the  same  land.  P.  J.  Withrow  then  testified  in  her 
own  behalf  that  she  had  bought  this  land  from  her  husband 
on  August  5;  1882;  that  she  had  given  him  for  it  the  land 
conveyed  to  her  by  her  father  on  the  8th  of  March,  1878,  and 
in  addition  thereto  $100  in  money,  which  the  father  of  her 
husband  had  made  her  a  present  of;  that,  at  that  time,  August 
5, 1882,  she  and  her  husband  were  living  together  as  man  and 
wife,  and  had  been  since  their  marriage,  and  still  were.  That 
she  was  in  possession  of  the  land  in  controversy;  that  she 
authorized  her  husband  to  manage  the  land  for  her ;  that  the 
subscribing  witness  to  the  deed  from  her  husband  to  her  was 
their  son,  who,  at  that  time,  August  5,  1882,  was  about  sev- 
enteen or  eighteen  years  old. 

There  was  also  evidence  tending  to  show  that  the  plaintiff 
had  actual  notice  of  the  deed  of  the  fejne  defendant  before 
the  purchase  at  Sheriff's  sale..  J.  C.  Erwin,  a  witness  for  the 
defendant,  testified  that  the  plaintiff  asked  him  to  buy  this 
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land  for  him  at  the  Sheriff's  sale;  that  the  plaintiff  was  not 
present  at  the  sale.  The  defendant  T.  J.  Withrow  came  up 
and  forbade  the  sale  in  the  name  of  his  wife,  and  said  his  wife 
had  a  deed  for  it;  that  witness  laid  off  the  land  for  plaintiff 
after  this  notice  was  given  by  Withrow ;  that  he  did  not  go 
to  tell  Cowan  of  the  notice  given  by  Withrow;  that  after  he 
had  bid  off  the  land  for  Cowan,  and  before  Cowan  paid  for  it, 
he  told  Cowan  what  Withrow  had  said.  There  was  evidence 
introduced  by  theplaintiff  tending  to  show  the  deed  from  T.J. 
Withrow  to  his  wife  was  fraudulent,  in  that  there  were  judg- 
ments docketed  in  this  county  against  him  (T.  J.  Withrow) 
before  the  date  of  the  deed,  August  5,  1882.  There  was 
evidence  tending  to  show  that  the  deed  was  dated  back,  and 
also  that  at  that  date,  August  5, 1882,  the  said  T.  J.  Withrow 
was  in  debt  and  did  not  have  property  sufficient  to  pay  his 
debts. 

The  Court  instructed  the  jury  fully  on  the  question  of 
fraud,  and  instructed  them  that  if  they  found  the  deed  fraudu- 
lent, that  ended  the  matter,  and  they  would  answer  the  first 
issue  in  favor  of  the  plaintiff.  The  instruction  is  not  given, 
as  there  was  no  exception  to  it.  The  Court  further  instructed 
the  jury — 

1.  That  if  they  found  the  deed  from  T.  J.  Withrow  to  P.  J. 
Withrow,  under  which  she  claimed  title  to  the  land,  w^as 
unregistered  at  the  date  of  the  Sheriff's  sale  at  which  theplain- 
tiff purchased,  the  plaintiff  would  be  entitled  to  recover 
under  chapter  147,  Acts  1885,  unless  they  found  that  the 
plaintiff  had  notice  of  the  deed.  That  the  notice  must  be 
an  actual  notice  to  him  of  the  existence  of  the  deed.  That 
notice  to  his  agent  to  purchase  was  not  sufficient. 

2.  That  if  they  found  the  facts  to  be  that  at  the  sale  of 
the  Sheriff,  J.  C.  Erwin  was  the  agent  of  the  plaintiff  to  pur- 
chase for  him;  that  T.  J.  Withrow,  as  the  agent  of  his  wife, 
forbade  the  sale,  stating  that  his  wife  had  a  deed  for  it ; 
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Erwin  did   not  notify  the  plaintiff  of  this,  but  bid  ofiF  the 
land  for  him,  this  notice  to  Erwin  would  not  be  sufficient. 

3.  That  if  they  found  the  facts  to  be  that  Cowan  had  been 
notified,  before  the  sale,  that  P.  J.  Withrow  had  a  deed,  and 
they  found  that  deed  a  good  one,  that  is  not  fraudulent, 
then  the  plaintiff  was  not  entitled  to  recover. 

4.  That  if  they  found  the  facts  to  be  that  after  the  land 
was  bid  ofT  by  Erwin  for  Cowan  and  before  Cowan  paid  the 
purchase-money  to  the  Sheriff,  that  Cowan  was  notified  of 
the  deed  of  P.  J.  Withrow,  the  notice  would  not  be  sufficient. 

To  the  instructions  numbered  1,  2,  and  4,  the  defendants 
excepted.  There  was  a  verdict  for  the  plaintiff  and  judg- 
ment, from  which  judgment  defendants  prayed  an  appeal. 

• 

Messrs,  Justice  &  Justice  (by  brief),  for  plaintiff. 
Mr,  J.  A.  Forney  (by  brief),  for  defendant. 

Shepherd,  C  J. :  In  the  absence  of  fraud,  Mrs.  Withrow, 
the  grantee  in  the  unregistered  deed,  was  the  equitable  owner 
oT  the  land  in  controversy.  Ray  v.  Wilcozson,  107  N.  C, 
515.  The  land  was  sold  under  execution  against  her  grantor 
and  was  purchased  by  the  plaintiff  through  his  agent.  There 
was  testimony  tending  to  show  that  this  agent  was  notified 
at  the  sale,  and  before  the  bidding,  of  Mrs.  Withrow's  claim 
under  the  said  unregistered  deed.  The  Court  charged  the 
jury  that  the  notice  to  the  agent  was  not  notice  to  his  princi- 
pal,and  that  only  "  actual "  notice  to  the  latter  could  affect  him 
with  the  equitable  claim  of  Mrs.  Withrow.  The  proposition 
that  notice  to  an  agent,  when  acting  within  the  scope  of  his 
employment,  is  binding  upon  his  principal,  is  an  elementary 
principle  of  law,  which  we  do  not  understand  to  have  been 
denied  by  his  Honor.  The  ruling  seems  to  have  been  based 
upon  the  language  of  the  proviso  in  the  Act  of  1885  (chap. 
147,  sec.  1),  in  which  it  is  declared  that  the  said  act  shall 


310  IN  THE  SUPREME  COURT. 


Cowan  v.  Withrow. 


not  apply  to  one  who  purchases  with  "  actual  or  constructive 
notice"  of  an  unregistered  deed. 

The  Court  apparently  was  of  the  opinion  that  "actual 
notice,"  as  used  in  the  statute,  was  synonymous  with  actual 
knowledge  or  personal  notice.  In  this  there  was  error.  "  To 
qualify  the  rule  in  this  manner,  the  notice  which  is  given 
through  an  agent  would  be  to  cut  off  entirely  from  the  pos- 
sibility of  notice  a  large  class  of  litigants  in  cases  requiring 
actual  notice.  *  *  *  If  the  agent  has  actual  notice,  the 
principal  is  charged  with  notice  of  the  same  kind.  *  *  * 
But  if  we  wish  to  J^lale  the  rule  with  greater  accuracy,  its 
true  meaning  may  be  given  by  stating  it  as  universally 
understood,  that  notice  to  an  agent  is  equivalent  to  notice  to 
the  principal."     Wade  on  Notice,  section  672. 

If  it  were  otherwise,  an  agent  would  be  employed  when- 
ever it  was  convenient  to  remain  in  ignorance.  Bank  v. 
DaviSf  2  Hill,  4()1.  Lord  Brougham  says  the  reason  of  the 
rule  is  that  the  "  policy  and  the  safety  of  the  public  forbid  a 
man  to  deny  knowledge  while  he  is  so  dealing  .as  to  keep 
himself  ignorant,  and  yet  all  the  while  let  his  agent  know, 
and  himself  perhaps  profit  by  that  knowledge."  Kennedy  v. 
Green,  3  Mylune  &  Keen,  699. 

The  plaintiff,  however,  insists  that  the  proviso  to  which  we 
have  referred  does  not  extend  to  purchasers  at  Sheriffs'  sales 
and  that  the  error  in  the  charge  as  to  notice  was  therefore 
harmless.  This  is  true  in  respect  to  constructive  notice 
arising  out  of  actual  possession  (see  this  case  in  109  N.  C, 
636),  but  the  reasoning  upon  which  the  decision  is  founded 
has  no  application  to  actual  notice.  Indeed,  the  Court  plainly 
intimates  that  actual  notice  to  such  purchaser  will  save  the 
rights  of  a  grantee  in  an  unregistered  conveyance,  and  we 
are  of  the  opinion  that  such  is  the  law. 

We  see  no  force  in  the  contention  that  the  notice  should 
not  have  the  effect  of  impairing  the  rights  acquired  under  the 
lien  of  the  docketed  judgment.    .A  judgment  lien  and  exe. 
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cutioD  operate  only  upon  the  interest  of  the  judgment 
debtor,  and  the  purchaser  at  an  execution  sale,  takes  only 
such  rights  as  he  possessed.  Rollins  v.  Henry,  78  N.  C,  352J; 
Rutherford  v.  Green,  2  Ired.  Eq.,  121. 

This  principle  is  unaffected  by  the  act  under  consideration, 
except,  as  has  been  held  in  the  particular  instance  of  an 
unregistered  conveyance,  when  no  notice  has  been  given  at 
or  before  the  execution  sale. 

New  Trial. 


T.  M.  GILL,  Administrator,  v.  T.  N.  COOPER  etal..  Executors. 

Licbility    on  Administrator's  Bond — Statute  of  Limitations — 

Demand — Judgment. 

1.  G.  was  appointed  administrator  of  D.  in  June  and  died  in  August^ 

1883.  In  September,  1889,  judgment  was  rendered  upon  an  action 
begun  in  1884  against  G.*s  executors  establishing  G.^s  liability,  as 
administrator,  for  misuse  of  D.'s  estate :  Held,  an  action  begun  in 
October.  1889,  against  G.'s  sureties  was  barred  by  the  statute  of 
limitations. 

2.  The  plaintiff  might  have  begun  his  action   immediately  after  his 

demand  upon  G.'s  executors  and  their  refusal  in  1884,  and  the 
statute  runs  from  that  date. 

3.  It  is  no  breach  of  an  administrator's  bond  to  refuse  to  pay  a  claim 

until  the  same  is  established  by  judgment. 

This  was  a  civil  action,  heard  at  the  May  Term,  1892,  of 
Iredell  Superior  Court  before  Mclver,  J. 
The  facts  are  set  out  in  the  opinion. 

Messrs,  Bivgfmm  <fe  Caldwell  (by  brief),  for  plaintiff. 
Messrs.  Armfield  &  Turner  (by  brief),  for  defendants. 


312  IN  THE  SUPREME  COURT. 


Gill  v.  Cooper. 


BuRWELL,  J. :  This  action  was  referred  by  consent)  and  the 
referee  found  that  the  plaintiff's  cause  of  action  against  the 
defendants,  Cooper  and  CI  egg,  was  barred  by  the  statute  of 
limitations  {The  Code,  §  155,  [6]).  The  plaintiff  excepted; 
the  matter  was  heard  upon  this  exception,  and  it  was  over- 
ruled. There  was  judgment  for  said  defendants,  and  plaintiff 
appealed. 

A.  F.  Gaither  was  appointed  administrator  of  the  estate  of 
John  Diffie  in  June,  1883;  the  defendants  Clegg  and  Cooper 
became  sureties  on  his  bond;  Gaither  died  in  August,  1883, 
without  having  rendered  any  inventory  of  the  estate;  the 
plaintiff  was  appointed  administrator  de  bonis  non  of  the 
-estate  of  John  Diffie  in  February,  1884;  in  April,  1884,  he 
brought  an  action  against  the  executors  of  the  will  of  A.  F. 
Oaither  for  an  account  and  settlement  of  the  estate  of  Diffie, 
which  had  come  into  the  hands  of  their  testator,  alleging  in 
his  complaint  that  the  defendant  executors  had  "failed,  neg- 
lected and  refused  to  make  final  settlement  of  the  estate  of 
said  John  DifBe,  though  often  requested  so  to  do."  The 
defendant  execuiors  in  their  answer,  filed  in  that  action, 
denied  that  they  had  in  their  hands  any  assets  belonging  to 
the  estate  of  John  Diffie.  In  September,  1889,  the  plaintiff 
obtained  a  judgment  against  Gaither's  executors,  and  iii 
October,  1889,  he  began  this  action  against  Cooper  and  Clegg, 
the  sureties  on  the  bond  given  by  Gaither  in  1883. 

The  Code,  §  155  (6),  provides  that  an  action  against  the 
sureties  on  the  bond  of  an  administrator  shall  be  barred, 
unless  brought  "  within  three  years  after  the  breach  thereof 
complained  of."  The  breach  of  this  bond  which  is  "  com- 
plained of"  in  this  action  is  the  failure  to  pay  over  to  the 
plaintiff,  the  administrator  de  bonis  non  of  the  estate  of  John 
Diffie,  the  money  due  to  that  estate  from  the  estate  of  A.  F. 
Gaither,  the  first  administrator.  It  was  the  duty  of  the  per- 
sonal representatives  of  A.  F.  Gaither  to  make  this  payment 
and  deliver  up  to  the  plaintiff  any  assets  found  by  them 
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among  the  assets  of  their  testator,  Gaither,  as  soon  as  demand 
was  made  therefor.  Such  a  demand  was  made  in  1884,  and 
not  only  did  the  executor  of  Gaither  refuse  to  account  and 
pay,  but  expressly  denied  that  the  estate  of  their  testator  was 
indebted  to  the  estate  of  DifRe,  and  alleged  that  they  had  in 
their  hands  no  assets  belonging  to  that  estate.  Immediately 
after  that  demand  and  refusal,  an  action  might  surely  have 
been  brought  against  the  sureties  Cooper  and  Clegg  to  enforce 
conapliance  with  that  lawful  requirement,  and  if  a  cause  of 
action  then  arose  in  favor  of  the  plaintiffs  and  against  these 
sureties,  time  then  began  to  run  in  their  favor,  and,  as  the 
plaintiff  chose  to  wait  from  the  time  of  his  demand  (1884) 
till  1889  before  bringing  suit  against  them,  his  cause  of  action 
against  them  is  barred  by  the  section  of  The  Code  above  men- 
tioned. Nor  can  he  escape  the  effect  of  this  statute  by  say- 
ing that  the  breach  he  complains  of  is  not  anything  done  by 
A.  F.  Gaither,  the  first  administrator,  who  died  in  1883,  nor 
the  refusal  to  his  executors  to  pay  over  upon  demand  in  1884, 
but  that  the  breach  (»f  which  he  com|)lains  is  their  failure  to 
pay  the  judgment  which  he  recovered  against  them  in  1889 
in  an  action  brought  in  consequence  of  that  refusal.  In  Ream 
V.  Davis,  99  N.  C,  425,  the  alleged  breach  was  the  failure  to 
pay  the  judgment  rendered  in  1879,  in  a  suit  begun  in  1876 
against  an  administrator,  and  it  was  held  that  the  cause  of 
action  against  his  surety  was  not  barred  till  three  years  after 
his  refusal  to  pay  the  judgment.  In  that  case,  the  plaintiff 
was  a  creditor  of  the  intesfate,  and  it  was  no  breach  of  the 
administration  bond  to  refuse  to  pay  a  claim  presented  till  it 
was  established  by  a  judgment.  In  this  case  the  plaintiff  is 
the  administrator  de  bonis  nan,  and  the  refusal  of  the  personal 
representative  of  the  deceased  administrator  to  account  with 
him  was  the  breach  of  tiie  bond. 

No  Error. 
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L,  O.  CHESTER  et  al.  v.  J.  E.  WILHELM. 

Evidence —  Witnesf^cs — Impeachment  of  One's  Own  Witness. 

The  rule  which  prevents  a  party  frooi  impeaching  the  credibility  of  his 
own  witness  does  not  preclude  him  from  showing  the  fact  to  be 
otherwise  than  testified  to  by  such  witness,  even  though  the  effect 
of  such  showing  is  to  impeach  his  credibility. 

This  was  a  civil  action,  commenced  before  a  Justice  of 
the  Peace,  for  the  recovery  of  $125  due  plaintiffs  by  defend- 
ants upon  a  verbal  contract  for  the  sale  of  a  crop  of 
ungaihered  tobacco  growing  in  a  field,  tried  before  Mclver^ 
J.y  at  the  May  Term,  1892,  of  Iredell  Superior  Court  upon 
appeal  by  the  defendants  from  the  Justice's  Court. 

The  defendants  admitted  the  purchase  by  them  of  the 
tobacco  at  the  said  sum  of  $125,  and  set  up  a  counterclaim 
of  $75  for  damages  to  said  tobacco,  for  alleged  failure  on  the 
part  of  |)laintiffs  to  worm  and  sucker  said  tobacco  according 
to  contract. 

(The  other  counterclaims  set  up  in  defendants'  answer 
were  admitted  by  plaintiffs.) 

The  defendants,  admitting  the  contract  sued  on  and  hav- 
ing set  up  counterclaim  in  <lamages,the  Court  ruled  that  the 
burden  of  proof  was  on  the  defendants  and  that  they  had  the 
right  to  open  and  conclude  the  case.  There  was  no  objection 
to  said  ruling. 

The  <lefendants  then  introduced  one  of  the  plaintiffs,  L.  0. 
Chester,  who  testified  that  he  and  his  son  (the  other  plain- 
tiff) contracted  with  the  defendants  for  the  sale  of  the  tobacco 
for  the  sum  of  $125,  and  that  they  (plaintiffs)  were  to  worm 
and  sucker  the  tobacco  until  the  same  was  ripe,  and  to  assist 
the  defendants  in  housing  the  same;  that  that  they  did  worm 
and  sucker  said  tobacco  according  to  contract,  but  that 
defendants  allowed  it  to  remain  in  the  field  some  ten  days  or 
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more  after  it  was  ripe,  and  if  the  same  was  damaged,  it  was 
done  during  this  time,  without  any  fault  of  plaintiffs,  but  by 
the  negligence  of  the  defendants;  that  plaintiffs  fully  com- 
plied with  their  part  of  the  contract. 

The  defendants  next  introduced  one  Redmon,  who  testified 
that  he  did  not  know  anything  about  the  sale  of  the  tobacco, 
or  the  contract,  but  that  he  saw  the  tobacco  after  it  was  put 
in  the  barn  and  before  it  was  cured.  That  there  were  "  suck- 
ers "on  the  tobacco  from  one  to  two  weeks  old — some  of 
them  ten  inches  to  a  foot  long;  that  said  tobacco  was  some- 
what worm-eaten. 

The  defendants  next  introduced  one  Clendennin,  who  com- 
menced to  testify  as  to  the  condition  of  the  tobacco,  when 
plaintiffs  asked  him  if  he  knew  the  tobacco  in  controversy^ 
and  he  said  that  he  did  not,  but  it  was  pointed  out  to  him 
as  the  same  tobacco  by.  one  of  the  defendants. 

Plaintiffs  then  objected  to  his  testifying  as  to  the  condition 
of  the  tobacco.  The  Court  allowed  said  witness  to  proceed, 
and  allowed  said  evidence  to  be  given,  subject  to  the  opinion 
of  the  Court  as  to  its  competency.  The  defendants  made  na 
exception  to  this  ruling  of  the  Court. 

The  Court  excluded  the  testimony  upon  the  ground  that 
it  tended  to  contradict  the  witness  Chester,  first  introduced,, 
and  the  Court  intimated  that  it  would  instruct  the  jury  that 
if  they  believed  the  witness  Chester,  the  defendant  was  not 
entitled  to  recover  on  his  said  counterclaim.  The  defend- 
ant insisted  that  he  might  contradict  the  witness  by  other 
evidence,  whereupon  his  Honor  charged  as  he  intimated  he 
would. 

Verdict  for  plaintiffs.  Motion  for  a  new  trial.  Motion 
overruled,  judgment  for  the  plaintiffs.   Appeal  by  defendants. 

No  counsel  for  plaintiffs. 

Messrs.  Bingham  &  Caldwell  (by  brief),  for  defendant. 
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MacRak,  J.:  The  sole  point  in  this  case  arises  upon  the 
exclusion  by  his  Honor  of  testimony  offered  by  defendants 
tending  to  contradict  the  testimony  of  one  of  the  plaintiffs 
who  had  been  introduced  and  testified  also  for  the  defendants. 
The  evidence  was  admitted  subject  to  the  exception  of  plain- 
tiffs, and  was  afterwards  excluded  "  upon  the  ground  that  it 
tended  to  contradict  the  witness  Chester  first  introduced." 
The  fact  that  the  witness  offered  by  defendants  and  whose  testi- 
mony defendants  proposed  to  contradict  by  another  witness, 
was  one  of  the  plaintiffs,  cannot  affect  the  principle — ^**A 
party  may  prove  that  the  fact  is  not  as  it  is  stated  to  be  by 
one  of  his  witnesses,  for  that  is  merely  showing  a  mistake 
to  which  the  best  of  men  are  liable."  Spencer  v.  Whikjl 
Ired.,  236.  But  he  is  not  at  liberty  to  assail  his  reputation 
for  truth  and  thus  destroy  his  credit  before  the  trvers.  Strud- 
wick  V.  Brodnax,  83  N.  C,  401. 

The  testimony  of  no  one  or  more  witnesses  precludes  the 
party  who  introduces  them  from  proving  the  contrary,  and 
this,  notwithstanding  the  indirect  impeachment  of  their 
credibility  in  the  repugnance  of  their  evidence.  This  is  not 
a  violation  of  the  rule  that  a  party  cannot  discredit  his  own 
witness.  Gadshy  v.  Dt/er,  91  N.  C ,  311 ;  McDonald  v.  Carson, 
«4  N.  C,  497. 

We  think  that  his  Honor  erred  in  excluding  the  testimony 
of  the  witness  Clendennin  as  to  the  condition  of  the  tobacco. 

New  Trial 
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THE  BERLIN  IRON  BRIDGE  COMPANY  v.  THE  BOARD  OF 
COMMISSIONERS  OF  WILKES  COUNTY. 

Contracts  of  Counties — County  Commissioners — Justices  of  the 
Peace — Demand — Specific  Performance. 

I.  In  an  action  for  the  purchase  and  construction  of  a  bridge  exceeding 
in  cost  five  hundred  dollars  brought  against  a  Board  of  County 
Commissioners,  it  appeared  that  the  contract  had  been  entered 
into  by  the  defendants  without  the  concurrence  of  the  majority  of 
the  Justices  of  the  Peace  :  Held^  there  is  no  liability  imposed  on 
the  county. 

3.  There  being  no  allegation  that  the  possession  of  the  bridge  has  been 
demanded  and  refused,  the  question  of  plantiff's  right  to  hold 
poesession  cannot  be  considered. 

This  was  a  civil  action,  tried  at  the  March  Term,  1892, 
of  Wilkes  Superior  Court,  before  Armfield,  J. 

This  action  was  brought  to  recover  the  value  of  work  and 
labor  done  and  materials  furnished  in  building  a  bridge  for 
a  county  for  which  a  lien  had  been  filed  in  the  Clerk's  oflSce. 
A  jury  trial  was  waived,  and  the  case  was  submitted  to  the 
Court  for  finding  the  facts  and  declaring  the  law. 

Verdict  and  judgment  for  defendant,  and  the  plaintiff 
appealed. 

Mr.  R.  B.  Glenn,  for  plaintiff. 
Mr,  D.  M.  Parches,  for  defendant. 

Shepherd,  C.  J.:  The  agreement  up:)n  which  this  action 
is  founded  was  for  the  purchase  and  construction  of  a  bridge 
exceeding  in  cost  the  sura  of  five  hundred  dollars.  Such  an 
agreement  on  the  part  of  the  Board  of  Commissioners,  with- 
out the  concurrence  of  a  majority  of  the  Justices  of  the  Peace, 
has  been  decided  by  this  Court  to  be  invalid,  and  imposes  no 
constructual  obligation  upon  the  county.  The  Code,  §§  707^ 
2014,  2035.    The  Justices  expressly  refused  to  concur,  and  it 
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appears  that  they  did  uot  authorize  auy  of  the  payments  made 
to  the  plaintiff.  Neither  did  they  ratify  the  contract  by  levy- 
ing taxes  for  its  performance,  as  was  done  in  Cotton  Milh  v. 
Commissioners  of  Cleveland,  108  N.  C,  678.  Whatever  may  be 
the  effect  of  retaining  the  consideration  of  an  vUra  vires  con- 
tract in  the  case  of  a  private  corporation,  it  is  plain  that 
under  the  foregoing  decision  it  can  impose  no  contractual 
liability  upon  a  municipal  cor[)oration  of  this  character. 
There  being,  then,  no  contract,  either  expressed  or  implied, 
there  is  nothing  to  sustain  a  lien  under  the  statute.  Weir  v. 
Page,  109  N.  C,  220.    ' 

The  plaintiff,  however,  insists  that  the  Court  should  at  least 
have  given  him  a  judgment  for  the  possession  of  the  bridge. 
As  to  this,  it  is  only  sufficient  to  say  that  this  action  is  based 
upon  the  special  contract,  which,  we  have  seen,  cannot  be 
enforced  against  the  county.  There  is  no  allegation  that  the 
plaintiff  has  demanded  possession  of  the  bridge,  or  that 
defendant  has  refused  to  surrender  the  same. 

Whether  the  defendant  is  excepted  from  the  general  prin- 
ciple, which  forbids  one  to  retain  the  fruits  of  a  contract,  and 
at  the  same  time  repudiate  its  obligation  {Skinner  v.  Maxiodl, 
66  N.  C,  45,  and  Burns  v.  McGreggor,  90  N.  C,  222),  is  a  ques- 
tion not  presented  in  .the  record,  and  therefore  need  not  be 
considered  in  this  appeal.  Affirmed. 
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M.  A.  C.  O.  JOHNSON  et  al.  v.  S.  H.  LOFTIN  et  al. 

Report  of  Referee — Exceptiovs — Diredimi  of  Court — Appeal — 
Married   Woman — Prayer  for  Relief 

1.  When  the  report  of  a  referee  was  filed  and  confirmed  at  the  November 
Term,  1891,  of  Court,  and  at  the  May  Term,  1892,  the  Court  refused 
to  recommit  upon  motion  and  exception  made  at  that  term:  HeZd, 
such  ruling  was  not  reviewable  in  the  Supreme  Court. 

3.  Where  it  is  not  pleaded  and  does  not  appear  that  a  person  is  a  married 
woman,  there  is  no  presumption  of  law  to  that  effect. 

3.  The  facts  stated,  and  not  the  prayer  for  irelief ,  show  what  remedy 
ought  to  be  granted. 

This  was  a  civil  action,  heard  at  Lenoir  County  Supe- 
rior Court  at  May  Term,  1892,  before  Winston,  J. 

The  action  was  brought  asking  for  an  account  between 
plaintiffs  and  defendants,  and  asking  that  the  plaintiffs  be 
allowed  to  redeem  the  lands  specified  in  the  complaint  in 
the  action  upon  the  payment  to  the  defendant  S.  H.  Loftin 
of  the  money  actually  received  from  him  by  the  plaintiffs. 

The  said  tract  of  land,  as  stated  by  the  plaintiffs  in  their 
complaint,  was  mortgaged  by  the  plaintiffs  M.  A.  C.  0.  John- 
son and  S-  A.  Cox,  on  November  30,  1888,  to  the  defendant 
S.  H.  Loftin,  to  secure  the  sum  of  $1,700,  which  the  plaintiff 
M.  A.  C.  O.  Johnson  borrowed  from  the  defendant  S.  H.  Lof- 
tin on  the  said  day  and  date  of  said  mortgage. 

It  does  not  appear  in  the  complaint  of  the  plaintiffs,  nor 
in  any  of  the  pleadings,  that  M.  A.  C.  0.  Johnson  is  under 
coverture,  but  the  plaintiffs  allege  in  the  complaint  that  the 
said  mortgage  was  executed  by  the  plaintiffs  M.  A.  C.  O. 
Johnson  and  S.  A.  Cox,  together  with  G.  M.  Johnson. 

It  does  not  appear  that  A.  J.  Loftin,  Esq.,  the  commissioner 
to  make  sale  of  said  lands,  is  either  plaintiff  or  defendant  in 
the  action,  but  it  does  appear  that  he  is  one  of  the  attorneys 
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for  the  defendants,  and  it  also  appears  in  the  judgments  in 
the  action  that  he  wa*?,  without  objection  and  by  consent  of 
other  counsel  than  the  present  attorney,  appointed  commis- 
sioner to  sell  said  lands. 

It  was  admitted  in  open  Court,  at  May  Term,  1892,  by 
the  attorney  for  plaintiffs,  that  there  was  no  fraud  in  the  sale 
of  said  lands  by  the  said  commissioner,  and  that  nothing 
wrong  was  imputed  against  said  commissioner  in  conducting 
said  sale,  except  such  as  grew  out  of  attorney  for  the 
defendant. 

Tl)e  defendants  filed  no  answer  to  the  complaint,  and  at 
August  Terra,  1891,  a  consent  judgment  between  W.  C.  Mun- 
roe,  Esq.,  attorney  for  plaintiffs,  and  Loftin  and  Rountree, 
attorneys  for  defendants,  the  case  was  referred  to  J.  Q.  Jack- 
son, Esq.,  only  for  the  purpose  of  stating  an  account  between 
tbe  plaintiffs  and  defendants. 

It  was  further  ordered  and  adjudged  in  said  judgment 
that  if  the  plaintiffs  failed  to  pay  the  amount  of  money  found 
by  J.  Q.  Jackson,  Esq.,  to  have  been  received  by  the  plain- 
tiffs on  said  mortgage  from  the  defendant  S.  H.  Loftin, 
together  with  interest  thereon,  or  so  much  thereof  as  remains 
unpaid  after  crediting  the  rents  and  profits  found  to  have 
been  received  by  the  defendants,  who  were  then  and  had 
been  in  possession  of  said  lands,  on  or  before  the  first  day 
of  November,  1891,  then  and  in  that  case  the  said  lands 
should  be  sold  by  a  commissioner  appointed  by  this  Court, 
and  A.  J.  Loftin,  Esq.,  was  appointed  commissioner  to  effect- 
uate the  sale  under  the  said  judgment  of  said  August 
Term,  1891. 

At  November  Term,  1891,  of  said  Court  the  referee,  J.  Q. 
Jackson,  Esq.,  reported  to  said  Court,  after  stating  the 
account,  that  the  plaintiffs  were  due  the  defendant  S.  H. 
Loftin,  on  November  16,  1891,  the  sum  of  $1,587.94. 

At  said  November  Term,  1891,  the  action  came  on  to  be 
heard  solely  upon  the  report  of  the  referee,  no  exceptions 
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having  been  filed  to  said  report ;  nor  did  the  plaintiffs  offer, 
or  propose  to  file,  any  exceptions,  and  thereupon,  upon 
molion  of  defendant's  attorneys,  the  said  report  was  in  all 
respects  confirmed,  and  judgment  rendered  that  the  defend- 
ant S.  H.  Loftin  recover  of  the  plaintiffs  the  sum  of  $1,614.99, 
with  interest  on  $1,554.30  principal  money,  at  eight  per  cent, 
interest,  from  November  16,  1891,  till  paid,  and  for  costs. 

From  the  records  of  the  Court  at  November  Term,  189J, 
the  Court  finds  that  the  following  entry  was  made  :  "Report 
confirmed."  And  the  Court  finds  as  a  fact  the  said  appeal 
was  marked  out  under  the  order  of  the  Judge. 

By  virtue  of  said  judgment,  the  plaintiffs  were  allowed 
sixty  days  to  redeem  said  landsby  paying  off  said  judgment, 
and  in  default  the  lands  were  ordered  to  be  sold  by  said 
commissioner. 

The  plaintiffs  made  default  in  the  payment  of  said  judg- 
ment, and  the  said  commissioner  sold  said  lands  in  conformity 
to  said  judgment,  notifying  plaintiffs'  attorney  of  the  time 
and  place  of  sale. 

At  May  Term,  1892,  the  Court  continued  the  case  from 
day  to  day  to  enable  the  plaintiffs  to  file  affidavits  as  to  the 
value  of  said  lands  and  the  inadequacy  of  the  price  bid,  but 
none  were  filed. 

At  May  Term,  1892,  of  said  Court  the  said  commissioner 
reported  said  sale  to  said  Court,  at  which  sale  the  said  lands 
were  bid  off  by  the  defendant  S.  H.  Loftin  for  the  sura  of 
|1,250,  he  being  the  highest  bidder,  and  being  allowed  by 
the  judgment  of  the  Court  to  become  the  purchaser,  and  the 
commissioner  recommended  the  confirmation  of  the  report, 
as  the  lands  sold  for  a  fair  and  reasonable  price.  Affidavits 
were  also  filed  to  the  same  effect. 

At  said  May  Term,  1892,  the  action  coming  on  to  be  heard 
upon  the  report  and  affidavits,  the  plaintiffs,  through  their 
attorney  Stephen  W.  Isler,  for  the  first  time  filed  the  follow- 
ing exceptions  to  the  report  of  the  referee: 
111—21 
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"1.  Because  the  referee  does  not  find  the  fact  whether 
M.  A.  C.  0.  Johnson  is  married  and  is  still  under  coverture, 
and  that  she  owned  individually  the  tract  of  land  specified 
in  the  pleadings.  And  the  plaintiff  M.  A.  C.  0.  Johnson 
moves  that  the  case  be  remanded  to  the  referee  to  find  the 
facts  herein  specified. 

"2.  The  plaintiff  objects  to  the  confirmation  of  the  report 
because  A.  J.  Loftin,  one  of  the  attorneys  for  the  defendants, 
but  practically  a  plaintiff,  was  appointed  a  commissioner  to 
sell  the  said  lands,  and  the  defendant  became  both  the  ven- 
dor and  the  purchaser. 

"3.  The  plaintiffs  object  to  the  confirmation  of  the  sale 
because  the  said  tract  of  land  was  not  divided  and  sold  in 
parcels,  but  the  whole  tract  was  sold  in  one  body. 

"4.  Because  the  said  tract  of  land  did  not  brinor  a  fair 
price." 

The  defendants,  in  open  Court,  at  said  May  Term,  1892, 
oflFered  to  allow  the  plaintiffs  then  to  redeem,  but  the  plain- 
tifiFs  admitted  their  inability  to  do  so. 

The  Court  overruled  the  exceptions  of  the  plaintiffs  and 
confirmed  the  report  of  the  commissioner,  and  rendered 
judgment  against  the  plaintiffs  for  the  sum  of  $425.76,  with 
interest  and  costs — the  diflTerence  between  tliesum  for  which 
the  land  sold  and  the  judgment  rendered  at  November  Term, 
1891. 

From  this  judgment  the  plaintiffs  appeal,  and  assign  as 
errors  the  rendition  of  a  personal  judgment  against  Mrs. 
M.  A.  C.  0.  Johnson,  and  the  overruling  the  exceptions  above 
stated,  and  the  confirmation  of  the  report. 

Mr.  George  Roundtree,  for  plaintiff. 
No  counsel,  contra. 

Clark,  J. :  The  report  of  the  referee  was  filed  and  con- 
firmed  at  November  Term,  1891.     The  exception  thereto  and 
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motion  to  recommit  the  report  for  an  additional  finding  of 
fact  at  May  Term,  1892,  were  too  late  as  a  matter  of  right, 
and  could  only  have  been  allowed  as  a  matter  of  discretion. 
The  refusal  of  the  Court  was  therefore  not  reviewable. 
McNeiU  V.  Hodges,  105  N.  C,  52. 

The  other  three  exceptions  were  to  the  report  of  sale,  but 
were  unsupported  by  anything  appearing  in  the  record  or 
otherwise.  The  Court  overruled  these  exceptions  and  found 
that  the  commissioner  was  not  a  party  to  nor  interested  in 
the  action,  that  the  sale  was  open  and  fair,  and  that  the  land 
brought  a  fair  price.  These  exceptions  present  no  matter 
of  law,  and  the  findings  of  fact  by  the  Judge  below  are  not 
reviewable.  Barrett  v.  Henry ,  85  N.  C,  321;  Davie  v.  Davis, 
108  N.  C,  501. 

Nor  is  there  anything  in  the  pleadings  and  findings  of  fact, 
nor  is  it  suggested  by  affidavit,  that  the  plaintiff  Johnson  is 
a  married  woman.  There  is  no  presumption  of  law  that  she 
^was.  It  does  not  appear  from  the  pleadings  even  that  she  was 
A  woman.  There  is,  however,  a  presumption  that  the  action 
of  the  Court  below  was  correct.  Bencher  v.  Anderson^  95  N.  C, 
208.  The  burden  is  on  appellants  to  show  that  there  was 
^rror.     This  has  not  been  done. 

Nor  is  it  material  whether  or  not  there  was  a  prayer  in  the 
pleadings  for  a  personal  judgment.  The  Court  should  grant 
such  relief  as  the  allegations  and  proof  warrant,  whether^ 
deinanded  in  the  prayer  for  relief  or  not.  Moore  v.  Nowell,  94 
N.  C,  265 ;  Skinner  v.  Terry,  107  N.  C,  103 ;  Knight  v.  HovghiaU 
inff,  85  N.  C,  17 ;  Patrick  v.  Railroad,  93  N.  C,  422. 

Pek  Curiam.  No  Error. 
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R.  H.  T.  HARPER  v.  ABRAM  SUGG. 

Motiofis  and  Orden — Judgmeyit — Notice. 

1.  Judgments  and  orders  are  in  fieri  during  the  term  they  are  rendered, 

and  motions  maj  be  made  to  set  them  aside  without  notice;  but 
after  that  term  such  motions  can  only  be  heard  after  due  notice. 

2.  A  motion  heard  upon  verbal  notice  given  on  the  day  of  the  hearing 

is  irregular,  and  should  have  been  dismissed. 

This  was  a  civil  action  for  the  recovery  of  personal 
property,  tried  by  Winston,  J.,  at  the  April  Terra,  1892,  of 
Grp:p:np:  Superior  Court. 

At  November  Term,  1891,  an  order  was  made  referring  the 
case  to  a  referee  to  hear  and  determine  the  issues  involved, 
and  a  report  was  accordingly  submitted  to  the  next  term  of 
the  Court  (in  January,  1892);  and  there  being  no  exceptions 
to  the  report,  it  was  confirmed,  and  judgment  rendered  in 
favor  of  the  defendarit. 

And  at  the  next  term  (in  April,  1892),  his  Honor  set  aside 
said  final  judgment  upon  the  (x  parte  affidavit  of  Swift 
Galloway,  without  any  notice  of  a  motion,  for  that  purpose, 
being  served  on  the  defendant  or  his  attorney,  except  an 
oral  notice  made  in  open  Court  on  Wednesday  of  the  term. 

The  said  affidavit  was  submitted  to  his  Honor  about  11:30 
o'clock  p.  M.  of  the  said  Wednesday,  and  the  Court  adjourned 
the  following  morning  at  8  o'clock. 

The  following  order  was  made: 

"TheCx)urt  having  read  and  considered  the  aflSdavit  of 
Swift  Galloway  (attorney  at  law),  is  of  opinion,  and  so  ad- 
judges, that  the  plaintiff  has  not  been  guilty  of  any  laches 
in  filing  his  exceptions,  and  that  the  judgment  heretofore 
rendered  was  inadvertently  given." 

And  the  Court  thereupon  adjudged  that  the  same  be  vacated 
and  set  aside,  and  that  the  case  stand  for  trial  at  the  next 
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term.     From  which  judgment  the  defendant  appealed,  and 
excepted  upon  the  following  grounds,  to-wit: 

1.  No  notice  of  motion  to  set  the  judgment  aside  and  allow 
plain tifr  to  file  exceptions  was  given  to  defendant  or  his 
counsel. 

2.  The  aflSdavit  upon  which  the  Judge  acted  was  ex  parley 
and  failed  to  disclose  any  merits  or  any  errors  in  referee's 
report. 

3-  The  exceptions  filed  by  plaintiff  do  not  state  clearly 
what  facts  or  issues  the  plaintiff  desired  to  be  submitted  to 
the  jury. 

4-  Ilis  Honor  erred  in  granting  a  trial  upon  tlie  whole 
case,  and  in  not  specifying  the  issues  to  be  tried  by  the  jury. 

The  affidavit  of  Swift  Galloway  is  as  follows  : 

"  1.  That  he  is  the  attorney  for  the  plaintiff  in  this  action. 

2.  That  at  the  last  .term  of  this  Court,  a  term  of  the  Supe- 
rior CJourt  of  Pitt  County  was  in  progress,  the  last-named 
term  having  begun  one  week  before  that  of  this  Court. 

3.  About  the  middle  of  said  Court  in  Pitt,  the  trial  of  an 
indictment  for  murder  in  that  Court  began,  in  which  this 
affiant  was  engaged  as  counsel  for  the  prosecution,  which,  at 
the  beginning  of  the  trial,  this  affiant  and  his  associates  in 
that  case  had  good  reason  to  believe,  and  did  believe,  would 
be  concluded  before  the  end  of  the  said  first  week,  but  on 
account  of  the  indisposition  of  the  presiding  Judge  and 
some  of  the  counsel  of  the  defendant  in  the  indictment,  it 
became  necessary  to  protract  the  trial  for  several  days  longer. 

4.  That  notwithstanding  his  employment  in  that  case,  and 
the  importance  of  his  constant  attendance  as  counsel  in  it, 
this  affiant  left  the  said  Pitt  Court  on  Saturday  night  of  said 
first  week  to  attend  the  said  Court  in  Greene  County,  and 
did  attend  the  last-named  Court  through  the  first  day  of  the 
term. 

5.  That  on  the  said  first  day  of  the  last-named  term,  this 
affiant  informed  his  Honor  Judge  Winston,  holding  the  said 
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Court  in  Greene  County,  that  he  had  a  large  number  of  cases 
on  the  docket  of  that  Court,  among  them  this  action,  and 
asked  his  Honor  to  put  off  such  cases  as  could  not  be  tried 
on  said  first  day  until  the  following  Thursday,  as  his  presence 
was  urgently  requested  in  said  capital  trial  in  Pitt  Court,  and 
he  accordingly  felt  it  his  duty  to  leave  that  night  for  Green- 
ville, but  that  he  would  certainly  return  to  attend  Greene 
Court  early  Thursday  morning. 

6.  That  accordingly  Judge  Winston  announced  that  this 
affiant's  causes  would  stand  postponed  until  said  Thursday 
morning,  and  this  action  was  one  among  the  causes  in  which 
affiant  appeared  that  could  not  be  disposed  of  on  the  first  day 
of  the  term ;  that  in  fact,  owing  to  the  lateness  of  the  filing 
of  the  referee's  report  herein,  it  was  impossible  to  prepare 
and  file  exceptions  to  the  same  on  said  first  day  of  Greene 
Court. 

7.  That  according  to  this  affiant's  promise  to  the  Court,  and 
the  understanding  had  about  his  cases,  he  duly  returned  to 
Snow  Hill  to  attend  Greene  Court  early  Thursday  morning, 
but  on  his  arrival  he  found  that  the  Court  had  adjourned  on 
the  preceding  night,  and  he  also  discovered,  to  his  surprise, 
that  a  judgment  had  been  entered  against  his  client  (the 
plaintiff)  in  accordance  with  the  report  of  the  referee. 

8.  That  this  affiant's  client  in  this  action  was  in  no  laches 
whatever  in  any  delay  in  filing  exceptions  during  said  term, 
and  is  not,  in  any  sense  or  respect,  responsible  for  the  failure 
to  file  the  same  before  the  adjournment  of  said  Greene  Court. 

Sworn  and  subscribed  by  the  affiant  on  April  13,  1892." 

No  counsel  for  plaintiff. 

Mr.  George  M.  Lindsay,  for  defendant. 

Clark,  J. :  The  action  of  the  Court  below  was  erroneous, 
certainly  on  the  first  of  the  grounds  specified  by  the  appel- 
lant. 
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While  all  orders  and  judgments  are  in  fieri  during  the  term 
at  which  they  are  made,  and  may  be  modified  or  set  aside  at 
such  term  without  notice,  after  such  term  a  final  judgment  can- 
not be  set  aside  except  upon  notice  given.  Branch  v.  Walker, 
92  N.  C,  87 ;  Alliscm  v.  WhiUier,  101  N.  C,  490;  Coor  v.  Smith, 
107  N.  C,  430.  This  is  but  right  and  just.  A  judgment  is  finis 
lUium,  and  parties  are  not  required  thereafter  to  keep  counsel 
on  band  at  the  succeeding  terms  of  the  Court  lest  an  order 
affecting  the  judgment  should  be  made.  When  notice  of  a 
motion  is  necessary,  the  statute  prescribes  that  it  must  be 
served  ten  days  before  the  time  appointed  for  the  hearing, 
though  the  Judge  may,  by  an  order  to  show  cause,  prescribe 
a  shorter  time.  The  Code,  §  595.  This  was  not  done  here. 
The  notice  was  given  verbally,  and  the  appellant  might,  if 
he  had  chosen,  have  added  this  as  a  fifth  ground  of  exception. 
The  Code,  §  597.  It  was  given  on  the  very  day  the  motion 
was  heard,  and  doubtless  the  appellant  was  deprived  of  oppor- 
tunity to  file  counter-aflBdavits.  The  appellee  was  fixed  with 
notice  of  the  judgment  taken  at  the  preceding  term  (Univer- 
sity V.  Lamter,  83  N.  C,  38 ;  Hemphill  v.  Moore,  104  N.  C,  379) ; 
besides  his  aflSdavit  sets  out  that  he  had  actual  notice.  He 
had  ample  opportunity,  and  should  have  served  legal  notice 
in  proper  time  of  his  intention  to  move  to  set  the  judgment 
aside  so  that  the  opposite  party  might  have  been  prepared  to 
meet  him.  This  renders  it  unnecessary  to  consider  the  other 
assignraents  of  error.  As  the  case  does  not  go  off  on  the 
merits,  the  appellee  is  not  deprived  of  the  right  to  renew  the 
motion  upon  proper  notice,  if  within  the  time  pre?cribed  by 
the  statute.     The  Code,  §  274. 

Per  Curiam.  Error. 
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THOMAS  MOORE' V.  N.  H.  BE  AM  AN  et  al. 

Usury — Code — Payment — Statute  of  Limitations — Evidence. 

1.  The  Uriurj  Act  of  1866,  Bat.  Rev.,  ch.  114,  does  not  essentiallj  di£Fer 

from  the  law  now  in  force ;  this  case  is  governed  by  Oore  v.  Lewis, 
109  N.  C.  859. 

2.  The  Act  of  1874-5,  increasing  the  penalty  for  usury  does  not  affect 

pre-existing  contracts. 

3.  The  partial  payment  by  either  of  two  obligors  before  the  bond  is 

barred  continues  it  in  force. 

4.  It  was  competent  to  show  that  usurious  interest  constituted  a  part  of 

the  amount  for  which  the  bond  and  mortgage  were  given. 

This  was  a  civil  action,  heard  on  exceptions  to  the  report 
of  a  referee,  by  Winston,  J.,  at  Spring  Term,  1892,  of  the 
Superior  Court  of  Greene  County. 

The  action  was  brought  for  foreclosure  of  mortgage  and 
for  possession  of  the  land  conveyed  therein.  By  consent, 
the  cause  was  referred  to  N.  J.  Rouse,  Esq.,  under  The  Code, 
to  try  the  issues  and  re[)ort  his  findings  of  fact  and  conclu- 
sions of  law. 

The  report  of  the  referee  was  as  follows : 

FINI)IN(iS   OF    FACT. 


1.  That  on  the  22d  day  of  August,  1S73,  the  defendant 
N.  H.  Beaman  and  his  wife  S.  C.  Beaman  executed  and 
delivered  to  the  plaintiff  Thomas  Moore  their  writing  obliga- 
tory under  and  by  which  they  promised  to  pay  to  the  plaintiff 
the  sum  of  fifteen  hundred  and  one  dollars  and  fiftv-one 
cents  on  the  first  day  of  January,  1878;  and  that  to  secure 
the  payment  of  said  bond,  the  defendant  N.  H.  Beaman 
and  his  wife  S.  C.  Beaman,  on  the  same  date,  to-wit,  August 
22,  1873,  executed  and  delivered  to  the  plaintiff  a  mortgage 
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deed  conveying  to  him  the  tract  of  land  particularly  described 
in  the  complaint  and  in  the  mortgage  filed. 

That  the  excess  of  said  bond  over  $1,083.54  was  interest 
charged  thereon,  the  same  being  computed  on  the  eight- 
hundred-dollar  item  above  specified  at  twelve  per  cent,  per 
annum  from  the  date  of  said  bond  till  the  maturity  of  the 
same;  that  no  interest  was  computed  on  the  other  items 
above  enumerated  as  composing  the  face  of  said  bond. 

4.  That  more  than  ten  years  intervened  between  the 
death  of  said  S.  C.  Beaman  and  the  institution  of  this 
action. 

5.  Tliat  the  defendants,  other  than  N.  H.  Beaman,  are 
the  children  and  heirs  at  law  of  said  S.  C.  Beaman,  together 
with  the  husbands  of  such  females  as  have  married. 

6.  That  the  defendants  are  in  possession  of  the  land,  and 
that  defendant  N.  H.  Beaman  is  tenant  by  the  curtesy  of 
said  land. 

7.  That  no  payment  was  made  on  said  bond  prior  to  its 
maturity ;  that  defendant  N.  H.  Beaman,  at  his  own  instance, 
has  made  the  following  payments  on  said  debt  and  mort- 
gage, to-wit:  January  24,  1880,  $50.21 ;  April  9,  1881,  $344; 
June  28, 1882,  $227.27;  June  4, 1886,  $180;  March  16, 1889, 
$100;  July  20, 1890,  $7.11.  And  that  the  defendants,  other 
than  N.  H.  Beaman,  have  paid  nothing  on  said  indebtedness. 

8.  That  there  remains  due  and  unpaid  on  said  mortgage 
indebtedness,  on  April  11, 1892,  computing  interest  as  speci- 
fied in  conclusion  of  law  No.  4,  the  sum  of  thirteen  hundred 
and  fifty-nine  dollars  and  twenty-seven  cents. 

CONCLUSIONS   OF    LAW. 

1.  That  the  interest  charged  by  the  plaintiff  on  the  in- 
debtedness evidenced  by  said  bond  and  mortgage  was  at  a 
greater  rate  than  was  or  is  allowed  by  law. 

2.  That  this  action  is  not  barred  by  the  statute  of  limita- 
tions. 
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3.  Tiiat  the  plaintiff  is  entitled  to  the  possession  of  said 
land. 

4.  That  there  is  recoverable  in  this  action  the  amount 
actually  due  the  plaintiff  at  the  time  of  execution  of  said 
bond  and  mortgage,  to-wit,  $1,083.54,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  date  of  said 
bond,  less  the  payments  enumerated  in  paragraph  7  of  find- 
ings of  fact,  computing  interest  under  the  rule  of  partial 
payments,  and  that  the  plaintiff  is  entitled  to  judgment 
that,  upon  default  of  payment  of  said  mortgage  indebted- 
ness by  defendants,  said  land  be  sold  and  the  proceeds  of 
sale  be  applied  to  the  discharge  of  said  indebtedness  and 
costs,  and  the  surplus  disbursed  under  the  direction  of  the 
Court. 

5.  That  plaintiff  is  entitled  to  recover  of  the  defendants 
and  sureties  on  defendant's  undertaking,  the  costs  of  this 
action,  to  be  faxed  by  the  Clerk. 

To  the  said  report  of  the  referee  the  defendants  filed  ex- 
ceptions which  (except  those  withdrawn  on  the  argument 
before  his  Honor)  are  as  follows: 

First  For  that  in  the  8th  finding  of  facts  the  referee  based 
his  finding  of  amount  due  by  defendants  to  plaintifiF(to-wit, 
$1,359.27)  on  a  computation  of  interest,  whereas  the  Act  of 
1866,  under  which  the  contract  sued  on  was  made,  expressly 
provides  that  no  interest  should  be  recovered  on  a  usurious 
contract,  as  the  referee  finds  the  one  in  suit  to  be;  and, 
therefore,  the  referee  should  not  have  allowed  the  plaintifi* 
any  interest  whatever,  but  should  have  found  the  amount 
of  the  actual  debt — to-wit,  $1,083.54 — and  deducted  there- 
from the  payments  which  the  referee  finds  were  made  by 
defendant  N.  II.  Beaman,  amounting  in  all  to  $908.59,  and 
thereby  leaving  a  balance  due  the  plaintiff  of  $174.95. 

Third.  That  in  the  second  conclusion  of  law  the  referee 
errs  in  finding  that  this  action  is  not  barred  by  the  statute 
of  limitations,  in  so  far  as  such  finding  relates  to  the  mort- 
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gage  sued  on  and  affects  the  heirs  at  law  of  S.  C.  Beaman, 
wife  of  N.  H.  Beaman,  the  evidence  having  established  and 
the  referee  having  found  as  a  fact  that  the  said  S.  C.  Bearaan 
died  more  than  ten  years  previous  to  the  commencement  of 
this  action;  and  further,  that  every  payment  made  on  said 
debt  was  made  by  said  N.  H.  Beaman,  and  after  said  mort- 
gage became  due. 

Fourth.  That  the  referee  errs  in  the  fourth  conclusion  of 
law  in  the  awarding  of  interest  to  plaintiff,  for  that  in  law 
the  plaintiff  (for  the  reasons  stated  in  exception  1)  is  not 
entitled  to  any  interest  on  said  bond,  it  being  a  usurious 
contract.  And  secondly,  if  entitled  to  any  interest,  the  same 
should  not  be  charged  from  the  date  of  the  bond,  but  from 
the  time  the  bond  fell  due.  It  was  agreed  in  writing  by  the 
parlies  to  the  action  that  S.  C.  Beaman  died  on  the  17th  day 
of  August,  1877,  and  that  letters  of  administration  on  her 
estate  were  not  issued  until  the  11th  day  of  May,  1891, 
her  husband  N.  H.  Beaman  then  qualifying  as  her  admin- 
istrator. 

His  Honor  overruled  the  said  exceptions  and  gave  judg- 
ment confirming  the  referee's  report,  to  which  ruling  and 
judgment  the  defendants  except  on  the  grounds  set  forth  in 
said  exceptions  of  defendants,  and  from  said  judgment  the 
defendants  appeal. 

Messrs.  W.  C.  Manroe,  T.  C.  Woolen  and  C.  B.  Aycock,  for 
plaintiff. 
Mr,  George  M.  Lindsay ,  for  defendants. 

Cl.\rk,  J. :  The  usury  act  in  force  when  this  contract  was 
entered  into  was  chapter  114,  Bat.  Rev.;  chapter  24,  Acts 
1886.  It  does  not  essentially  di^er  from  the  present  act,  and 
must  receive  the  same  construction.  The  facts  of  this  case 
are  similar  to  those  in  Gore  v.  Lewis,  109  N.  C,  359,  and  for 
the  reasons  there  given  the  plaintiff  is  entitled  to  recover  no 
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interest.  The  Act  of  1874-75  increased  the  penallies  and 
could  not  affect  a  pre-exisUng  debt.  Besides,  it  expressly 
exempted  prior  valid  contracts,  which  this  was  to  the  extent 
of  liability  for  the  principal  sum  loaned.  The  present  act 
{The  Code,  §  3836),  Acts  1876-77,  chapter  91,  §  3,  specifies 
that  it  is  to  be  substituted  in  the  place  of  the  Act  of  1874-75. 
It  could  have  no  bearing  upon  this  contract  even  if  it  had 
changed  the  penalty  from  that  in  force  when  the  bond  was 
executed.  The  defendants'  first  and  fourth  exception  should 
have  been  sustained. 

■ 

The  second  exception  and  part  of  the  fourth  exception 
were  withdrawn  on  the  argument  below  and  are  not  before  us. 

The  third  exception  was  properly  overruled.  The  partial 
payment  by  either  of  two  obligors  before  the  bond  is  barred 
continues  it  in  force.  Green  v.  Greemboro  CoW^^c,  83  N.  C, 
449 ;  Wood  v.  Barber,  90  N.  C,  76 ;  Moore  v.  Goodwin,  109 
N.  C,  218. 

The  provisions  of  the  law  forbidding  usury  are  very  clear 
and  explicit.  No  one  can  possibly  misunderstand  them.  If 
moved  by  avarice  a  party  deliberately  violates  this  law,  he 
has  no  ground  to  complain  that  his  punishment  has  been  in 
the  very  respect  which  caused  him  to'sin,and  that  in  grasp- 
ing after  illegitimate  interest  he  has  lost  also  the  legitimate 
interest  which  the  law  would  have  given  a  law-abiding 
citizen. 

It  was  competent  to  show  that  usurious  interest  constituted 
a  part  of  the  amount  for  which  the  bond  and  mortgage  were 
given,  Arrington  v.  Goodrich,  95  N.  C,  462.  It  was,  there- 
fore, properly  struck  out.  The  plaintifiF  is  entitled  to  recover 
the  true  principal,  $1,083  54,  without  interest  and  subject  to 
the  payments  made  thereon. 

The  appellant's  case  on  ^appeal  was  served  in  time,  and 
there  being  no  counter-case  served,  must  be  taken  as  the  case 
on  appeal. 

Per  Curiam  Error. 
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J.  H.  BARNARD  v.  E.  L.  HAWKS  et  al. 

TruUetB  and  Cestui  que  Trustant — Cordrad  in   Writing  not 
Varied  by  Parol  Testimony — Corporations — Stock. 

1.  Oral  teetimoDy  cannot  be  admitted  to  contradict  or  vary  the  terms  of 

a  written  contract,  and  a  defendant  in  a  proceeding  to  convert  him 
into  a  trustee  for  plaintiff  to  hold  for  his  benefit  money  received 
on  trust,  as  shown  by  m  written  contract,  was  not  allowed  to  show 
by  parol  that  it  was  intended  as  a  loan. 

2.  ^Vhen,  in  contemplation  of  the  formation  of  a  new  company,  it  was 

agreed  that  upon  purchase  in  their  own  name  by  the  parties  of 
the  second  part  of  a  certain  interest  in  an  existing  company's 
property,  the  said  parties,  in  consideration  of  the  advancement  of 
the  purchase- money  for  one-half  of  their  subscriptions  by  the 
parties  of  the  first  part,  were  to  assign  to  them  one-half  of  their 
entire  interest  to  be  acquired,  and  the  advancement  was  made 
pursuant  to  such  agreement:  Held^  that  the  purchaser  held  the 
property  or  stock  in  trust  for  the  parties  of  the  first  part,  and  that 
the  same  could  be  followed  in  the  hands  of  third  parties. 

This  was  a  motion  for  an  injunction,  heard  before  Whit- 
aJbeTy  J,y  at  Clinton,  in  Sampson  County,  0  tober  11,  11^^92. 

On  the  bearing  the  plaintiff  introduced  the  contract  men- 
tioned in  complaint  (which  was  used  as  an  affidavit),  marked 
*'  A,"  whereupon  thedefendant  propo?ed  to  show  by  affidavits 
that  the  money  which  the  complaint,  or  affidavit,  alleged  to 
have  been  advanced  under  and  in  pursuance  of  said  con- 
tract, was  advanced  as  a  loan  simply,  and  that  the  stock 
which  the  defendant  contemplated  purchasing  from  the 
Electric  Plant  Company,  as  therein  set  out,  was  to  be  assigned 
to  the  plaintiff  as  a  collateral  security  for  the  payment  of 
said  loan,  and  for  no  other  purpose,  which  his  Honor  refused, 
holding  that  no  evidence  was  admissible  to  vary  or  alter  the 
written  contract,  and  the  defendant  excepted. 

It  wasjurther  shown  that  the  stock  originally  purchased 
by  the  defendant  from  the  Electric  Plant  Company^  bad 
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been  sold  by  the  defendant,  and  the  stock  now  held  by  the 
defendant  Hawks  in  the  Twin  City  Construction  Company, 
as  set  out  in  plaintiff 's  affidavit,  had  been  purchased  by  him 
with  Electric  Plant  stock,  and  the  certificate  of  said  stock 
was  issued  to  him  in  his  own  right,  and  so  stands  upoD  the 
stock  books  of  the  Twin  City  Construction  Company. 

His  Honor  held  that  the  defendant  Hawks  having  held 
the  Electric  Plant  stock  as  trustee  for  the  plaintiff,  the  plain- 
tiff was  entitled  to  follow  the  fund  arising  from  the  sale 
thereof  and  invested  in  the  stock  of  the  Twin  City  Construc- 
tion Company;  and  that  the  defendant  Hawks  held  the  said 
'  stock  as  trustee  for  the  plaintiff,  to  which  ruling  the  defend- 
ant excepted. 

It  was  further  shown  that  the  defendant  was  a  resident  of 
the  State,  and  solvent. 

His  Honor  held  that  the  plaintiff  was  entitled  to  an  injunc- 
tion until  the  final  hearing,  and  so  ordered,  to  which  the 
defendant  excepted,  from  which  judgment  defendant  appealed 
to  the  Supreme  Court. 

Defendant's  Exceptions. — His  Honor  erred  in  refusing  to 
allow  the  defendant  to  introduce  affidavits  to  show  that  the 
money  advanced  under  the  contract  between  plaintiff  and 
defendants  was  advanced  asa  loan,  and  for  no  other  purpose. 

His  Honor  erred  in  holding  that  the  plaintiff  had  a  trust 
in  the  stock  purchased  by  Hawks  from  the  Electric  Plant 
Company,  and  that  Hawks  held  the  same  as  trustee  for  plain- 
tiff *s  benefit. 

His  Honor  erred  in  holding  that  the  defendant  Hawks 
held  the  stock  now  in  the  Bank  of  New  Hanover,  to-wit,  the 
$5,000  stock  in  the  Twin  City  Construction  Company,  as 
trustee  for  plaintiff;  and  that  the  plaintiff  had  the  right  to 
follow  the  fund  arising  from  the  sale  of  the  Electric  Plant 
Company  and  invested  in  the  Twin  City  Construction  Com- 
pany stock. 

His  Honor  erred  in  holding  that  the  plaintiff  was  entitled 
to  an  injunction  in  this  case  until  the  final  hearing. 
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EXHIBIT  A. 
Memorandum  of  Agreement  between  John  H.  Barnard, 

OF     ASHEVILLE,  N.    C,    PaRTY    OF   THE    FiRST    PaRT,  AND 

E-  L.  Hawks,  of  Lexington,  Ky.,  and  J.  H.  Wing  ate, 
OF  Roanoke,  Va.,  Parties  of  the  Second  Part. 

Whereas,  Both  parties  are  desirous  of  securing  the  form- 
ation of  a  company  to  extend  the  operation  of  the  present 
electric  plant  in  Winston,  N.  C,  and  to  operate  an  electric 
street  railway  in  that  town  and  the  adjoining  town  of  Salem  ; 
and,  whereas,  the  parties  of  the  second  part  can  secure  the 
same  by  the  advancement,  before  December  18, 1889,  of  two- 
fifths  ( I )  the  cost  of  the  present  plant,  with  its  charter,  fran- 
chises, rights,  business,  etc.;  and,  whereas,  the  party  of  the 
first  part  is  willing  to  advance  for  them  one-half  (J)  of  their 
subscription,  the  followiug  conditions  are  mutually  agreed 
upon : 

First.  That  upon  the  purchase  of  the  above  property  the 
parties  of  the  second  part  shall  assign  to  the  party  of  the 
first  part  one-half  Q)  of  their  entire  interest  acquired  by  the 
same. 

Second.  That  they  shall  divide  equally  with  the  party  of 
the  first  part  their  share  of  the  net  earnings  from  the  date 
of  purchase  to  the  date  of  sale  to  the  construction  company 
to  be  formed  as  set  forth  in  the  agreement  of  this  date 
between  E.  L.  Hawks,  J.  H.  Wingate,  F.  J.  Sprague,  Edward 
H.  Johnston  and  J.  H.  McClemment. 

Third.  That  upon  the  demand  of  this  construction  com- 
pany, and  upon  the  tender  of  a  sum  equal  to  the  amount 
advanced,  the  party  of  the  first  part  agrees  to  surrender  all 
right,  title  and  interest  in  the  above  property. 

(Signed)  John  H.  Barnard, 

E.  L.  Hawks, 

J.  H.  Wingate,  per  E.  L.  H, 
Signed  this  13th  day  of  December,  1889. 


336  IN  THE  SUPREME  COURT. 


Barnard  r.  Hawks. 


Afessrs.  George  Rountree  and  John  D.  Btllamy,  for  plaintiff. 
Mr.  John  N.  Staples^  for  defendants. 

Shepherd,  C.  J. :  The  argument  on  the  part  of  the  defend- 
ants was  predicated,  to  a  great  extent,  upon  the  theory  that 
the  money  furnished  by  the  plaintiff  was  simply  a  Joan  to 
the  defendants  Hawks  and  Wingate,  and  it  was  insisted  that, 
as  they  were  impliedly  authorized  to  purchase  the  stock  in 
their  own  names,  they  acquired  an  unqualified  property 
therein,  and  that  the  agreement  to  assign  to  the  plaintiff  was 
therefore  nothing  more  than  an  executory  contract  for  the 
sale  of  personal  property,  which,  as  a  general  rule,  will  not 
be  specifically  enforced  in  equity. 

Under  the  view  we  have  taken  of  the  transaction,  as  evi- 
denced by  the  written  agreement  (his  Honor  having  very 
properly  excluded  the  oral  testimony  tending  to  contradict 
or  vary  its  terms),  we  deem  it  unnecessary  to  pass  upon  the 
points  so  ably  discussed  by  the  respective  counsel,  whether 
stock  of  this  particular  character  is  the  subject  of  specific 
performance,  and  if  so,  whether  it  must  be  owned  by  a  party 
at  the  time  of  his  contract  to  sell  and  assign  the  same. 

Our  interpretation  of  the  contract  is  that  the  stock  of  the 
electric  company  was  to  be  purchased  by  the  defendants 
Hawks  and  Wingate  with  a  view  of  securing  its  plant,  &c., 
to  be  used  by  a  new  company,  which  was  to  extend  the  busi- 
ness so  as  to  operate  an  electric  street  railway  in  the  towns 
of  Winston  and  Salem.  This  new  company,  so  far  as  it 
appears  from  the  record,  was  to  be  composed  not  of  these  two 
defendants  alone,  but  also  of  S.  J.  Sprague,  Edward  H.  John- 
son and  J.  H.  Clement,  and  it  was  only  for  the  purpose  of 
facilitating  the  formation  of  such  company  that  the  pltfrntiff 
furnished  one-half  of  the  amount  necessary  for  the  purchase 
of  the  said  stock.  It  was  agreed  that,  upon  the  purchase  of 
the  stock  by  the  said  defendants,  they  were  to  asdgn  one- 
half  of  it  to  the  plaintiff,  who  was  to  hold  the  same  and 
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receive  its  net  earnings  until  the  particular  company  above 
mentioned  should  demand  its  surrender  upon  tendering  a 
sum  equal  to  the  amount  advanced.  It  is  very  evident  that, 
had  these  defendants  performed  their  agreement  and  assigned 
the  stock  to  the  plaintiff,  they  could  not,  as  individuals,  have 
compelled  him,  upon  tender  of  said  amount,  to  surrender  or 
transfer  it  to  them.  The  contract  is  plain  upon  this  point, 
and  provides,  in  substance,  that  the  plaintiff  is  to  remain  the 
owner  until  the  formation  of  the  new  company,  under  an 
agreement  between  certain  parties  named  therein,  and,  as  it 
does  not  appear  that  such  new  company  was  ever  constituted, 
we  are  unable  to  see  how  these' two  defendants,  or,  indeed, 
anyone  else,  could  have  compelled  the  plaintiff  to  transfer 
the  said  stock. 

Such  being  the  rights  of  the  plaintiff  had  the  said  defend- 
ants performed  their  agreement,  it  remains  to  be  determined 
whether  there  is  any  principle  of  law  or  equity  which  will 
enable  them  to  profit  by  its  violation. 

If  the  money  had  simply  been  loaned  to  these  defendants, 
and  they  bad  been  authorized  to  purchase  for  themselves 
alone,  it  would  be  a  question,  not  altogether  free  from  diffi- 
culty, whether  a  mere  contract  to  sell  the  stock  could  be  spe- 
cifically enforced.  Such,  however,  is  not  the  case  presented 
in  the  record.  The  defendants,  as  we  have  said,  took  the 
money  of  the  plaintiff  under  an  express  agreement  to  pur- 
chase the  stock  and  transfer  it  to  him,  and  there  is  absolutely 
nothing  to  warrant  the  inference  that  the  defendants  were  to 
become  its  beneficial  owners,  or  that  either  party  had  the 
slightest  conception  that,  in  providing  for  its  transfer  to  the 
plaintiff,  the  latter  was  purchasing  from  the  defendants.  It 
was  the  plaintiff's  money  that  paid  for  it,  and,  in  the  absence 
of  any  agreement,  there  would  have  been  a  resulting  trust 
in  his  favor.  Hargrave  v.  King^  5  Ired.  Eq.,  430;  Adams'  Eq., 
33;  Malone  R.  P.,  489. 

111—22 
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We  are  unable  to  see  how  the  express  agreement  of  the 
defendants  to  do  that  which,  under  the  same  circumstances,  a 
court  of  equity  would  have  compelled  them  to  do,  can,  in  the 
least,  affect  the  plaintiff's  rights  in  the  premises.    Much 
importance  is  placed  upon  the  fact  that  the  defendants  were 
authorized  to  take  the  stock  in  their  own  namos,  but,  as  we 
have  seen  that  they  were  purchasing  the  same  with  the 
plaintiff's  money  under  an  agreement  to  immediately  assign 
it  to  him,  we  are  of  the  opinion  that  this  circumstance  did 
not  prevent  them  from  becoming  trustees  in  the  transaction. 
Even  had  this  been  land,  and  the  defendants  had  paid  the 
purchase-money,  and  taken  the  title  under  a  parol  agree- 
ment to  hold  it  for  the  plaintiff,  subject  to  his  right  to  repay 
the  purchase-money,  the  Court,  upon  suflHcient  testimony, 
would  have  declared  them  trustees.     This  was  substantially 
decided  in  Colm  v.  Chapman^  Phil.  Eq.,  92,  in  which  it  was 
held,  upon  the  principle  of  trust,  that  such  an  agreement 
was  not  within  the  statute  of  frauds.     A  case  verv  similar 
to  the  one  now  before  us  is  to  be  found  in  Stevens  v.  \VUm\, 
18  N.  J.  Eq.,  447.     The  plaintiff  filed  a  bill  to  compel  a 
transfer  of  two  hundred  shares  of  stock,  purchased  by  the 
defendant  with  money  advanced  upon  the  following  order  to 
one  Shippen :     "Please  pay  to  order  of  D.  M.  Wilson  |5,000. 
for  which  he  will  give  you  a  receipt  to  be  paid  in  stock  of 
the  Newark  Plank  Road  Company,  say  two  hundred  shares, 
or  money  return  in  same  proportion  at  that  rate,  $25  per 
share."     The    defendant  executed   the  following  receipt: 
"Received,  Iloboken,  April  20,  1860,  $5,000  as  per  stipula- 
tion within,  to  be  transferred  to  order  or  request  of  Mr. 
Stevens,  when  he  shall  desire."     The  relief  prayed  for  was 
granted,  upon  the  principle  that  the  defendant  held  the 
stock  in  trust.     The  Court  said  that  when  the  defendant 
"purchased  the  stock  with  Stevens's  money,  according  to  the 
rule  of  equity  he  held  that  stock  as  trustee  for  Stevens,  and 
nothing  but  a  clear,  positive  agreement  b)'  Slevens  will  enable 
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him  to  speculate  on  the  trust  property  for  his  own  benefit." 
In  speaking  of  this  decision  in  OuMing  v.  Dana,  25  N.  J.  Eq., 
265,  the  Court  stated  that  it  "was  a  suit  in  which  the  com- 
plainant filed  a  bill  to  compel  the  defendant  to  deliver  to 
him  certain  shares  of  stock  purchased  by  the  defendant  with 
money  furnished  by  the  complainant,  on  an  agreement  that 
the  defendant  would  transfer  the  same  to  the  complainant 
on  request.     There  was  a  trusty  however,  in  that  case" 

The  present  transaction,  as  we  have  seen,  was  not  a  mere 
loan  of  money  to  the  defendants  to  use  as  they  pleased,  but 
it  was  for  the  special  purpose  of  purchasing  the  stock  for  the 
plaintiff  and  an  immediate  transfer  to  him.  But  for  this 
stipulation,  it  is  fair  to  assume  that  the  money  would  not 
have  been  furnished,  and  we  are  decidedly  of  the  opinion 
that  the  defendants  held  the  stock  in  trust  for  the  plaintiff. 
Instead  of  performing  the  trust  by  an  assignment  to  the 
plaintiff,  they  exchanged  it  for  stock  of  equal  amount  in  the 
Twin  City  Construction  Company.  This  stock  was  deposited 
with  the  defendant  Bates  as  security  for  a  loan  of  money  to 
the  defendants,  which  debt  has  been  paid,  and  the  stock  is 
still  in  the  hands  of  said  Bates.  The  substituted  stock,  being 
thus  traced  and  identified,  may  be  followed  in  equity  and 
impressed  with  the  original  trust.  "  A  principal,  in  all  cases, 
where  he  can  trace  his  property,  whether  in  the  hands  of 
the  agent  or  of  his  representatives  or  assignees,  is  entitled 
to  reclaim  it,  unless  it  has  been  transferred  bona  fide  to  a 
purchaser  of  it,  or  his  assignee,  for  value  without  notice.  In 
such  cases  it  is  wholly  immaterial  whether  the  property  be 
in  its  original  state,  or  has  been  converted  into  money,  secu- 
rities, negotiable  instruments  or  other  property,  if  it  be  dis- 
tinguishable .and  separable  from  other  property  or  assets, 
and  has  an  earmark  or  other  appropriate  identity."  Whitley 
V.  Foy,  6  Jones  Eq.,  34,  and  the  cases  there  cited.  See,  also, 
Edwards  v.  Culberson,  post,  342,  where  the  authorities  upon 
this  subject  are  fully  "set  forth. 
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We  think  that  the  plaintiff  has  made  out  a  prima  fade 
case,  and  that  his  Honor  committed  no  error  in  continuing 
the  injunction  to  the  bearing. 

Affirmed. 


JAMES  G.  TINSLEY  ▼.  JESSE  F.  HOSKINS. 

Stipulation  for  Collection  of  Fee  in  Promissory  Note — Public 

Policy, 

A  stipulation  in  a  promissory  note  '*  that  in  case  this  note  is  collected  by 
legal  process  the  usual  collection  fee  shall  be  due  and  payable,**  is 
not  consistent  with  public  policy,  and  is  therefore  not  enforceabla 
in  our  Courts. 

This  was  a  civil  action,  tried  at  the  February  Term  of 
Guilford  Superior  Court,  before  Whitaker,  J.,  upon  appeal 
from  a  Justice  of  ihe  Peace 

The  facts  may  be  gathered  from  the  opinion  of  the  Court 

Mr.  L.  M.  Scott  (by  brief),  for  plaintiff. 
Mr,  J,  A,  Barringer,  for  defendant. 

Shepherd,  C.  J. :  The  defendant  executed  to  the  plaintiff 
a  promissory  note  for  the  sum  of  $146.35,  payable  on  the  1st 
of  July,  1889,  "  with  legal  intere-t  from  maturity,"  and  it  was 
stipulated  therein  "that  in  case  this  note  is  collected  by  legal 
process,  the  usual  collection  fee  shall  be  due  and  payable 
therewith." 

The  sole  question  presented  for  review  is  whether  such  a 
stipulation  is  valid  and  enforceable.  The  point  has  never 
been  passed  upon  by  this  Court,  and  there  is  some  conflict 
of  judicial  decisions  upon  the  subject  in  other  States.  We 
think,  however,  that  the  ruling  of  his  Honor  is  sustained  by 
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the  belter  reasoning,  as  well  as  by  a  decided  preponderance 
of  aulhority.  In  Tlie  Merchants  National  Bank  v.  Sevier,  14 
Fed.  Rep.,  662,  it  is  declared  that  *'such  a  provision  is  a 
stipulation  for  a  penalty  or  forfeiture,  tends  to  the  oppres- 
sion of  the  debtor  and  to  encourage  litigation,  is  a  cover  for 
usury,  is  without  any  valid  consideration  to  support  it,  con- 
trary to  public  policy  and  void."  To  the  same  effect  are  the 
cases  of  Meyer  v.  Hart,  40  Mich.,  517;  Toole  v.  Stephen,  4  Leigh., 
581 ;  Boozer  v.  Anderson,  42  Ark.,  167 ;  Shelton  v.  QUI,  11  Ohio, 
417;  Martin  v.  Trustees,  13  Ohio,  250;  Dow  v.  Updike,  11 
Neb.,  95. 

In  Bullock  V.  Taylor,  39  Mich  ,  137,  Justice  Cooley  uses  the 
following  very  forcible  language:  "A  stipulation  for  such  a 
penalty,  we  think,  must  be  held  void.  It  is  opposed  to  the 
policy  of  our  laws  concerning  attorney's  fees,  and  it  is  sus- 
ceptible of  being  made  the  instrument  of  the  most  grievous 
wrong  and  oppression.  It  would  be  idle  to  limit  interest  to 
a  certain  rate,  if  under  another  name  forfeiture  may  be 
imposed  to  an  amount  without  limit.  The  provision  in  those 
notes  is  as  much  void  as  it  would  have  been,  had  it  called  the 
sum  unpaid  by  its  true  name  of  forfeiture  or  penalty." 

In  WUherspoon  v.  Musselman,  14  Bush.,  214,  the  agreement 
was  to  pay  a  reasonable  attorney's  fee  in  the  event  of  the  note 
being  "collected  by  suit."  The  Court  placed  its  refusal  to 
enforce  such  contracts  upon  the  ground  that  "  they  are  not 
only  in  the  nature  of  penalties,  but  that  they  are  contrary  to 
public  policy  and  tend  to  encourage  litigation." 

A  discriminating  writer  in  the  American  Law  Review  (No. 
14,  page  858)  remarks:  "It  seems  to  us  to  be  more  consistent 
with  public  policy  to  consider  such  agreements  as  absolutely 
void.  They  can  readily  be  used  to  cover  usurious  agreements, 
and  excessive  exactions  may  be  under  the  guise  of  an  attor- 
ney's fee." 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments  (1  Vol., 
§  62a),  expresses  the  opinion  that,  "  unless  there  be  some 
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statute  under  which  such  stipulations  are  permissive,  it  cer- 
tainly tends  to  the  oppression  of  debtors  to  sanction  their 
incorporation  in  commercial  instruments,  and  they  are,  there- 
fore, against  the  policy  of  the  law,  and  void." 

In  consideration  of  the  foregoing  authorities,  and  in  view 
of  the  serious  evils  that  may  result  from  such  an  innovation, 
we  are  of  the  opinion  that  stipulations  like  the  one  now  sued 
upon,  when  incorporated  into  obligations  of  this  particular 
character,  are  against  public  policy  and  therefore  invalid. 

MacRae,  J.,  dissents.  Judgment  AflBrmed. 


SAMSON  EDWARDS  v.  JENNIE  CULBERSON. 

Fraud —  \Mo7\(y   dnvirUd  into  Land,  Land  Svbjcct  io  Pay- 
ment— Marriage — Dower — Trusts  and  Trustees. 

1.  Where  a  person  is  deprived  of  his  money  by  fraud  be  may  recover  it 

in  specie  if  it  can  be  found,  and  if  it  has  been  converted  into  land 
he  may  subject  that  to  the  payment  of  the  debt. 

2.  When  a  woman  fraudulently  obtained  from  a  man  a  sum  of  money 

upon  her  promise  to  marry  him,  and  allow  the  land  purchased 
with  the  money  to  be  in  lieu  of  her  dower :  Held,  the  land  so  pur- 
chased could  be  subjected  to  the  payment  thereof. 

8.  Discussions  by  Shepherd,  J. ,  of  the  law  relating  to  converting  persons 
into  trustees  for  the  benefit  of  others. 

This  was  a  civil  action,  tried  at  the  May  Term,  1892,  of 
Chatham  Superior  Court,  by  WhitakeVy  J, 
The  facts  are  stated  in  the  opinion. 

Mr.  T  B,  Womack  (by  brief),  for  plaintiff. 
Messrs.  John  Manning  (by  brief)  and  J.  W.   Graham^  for 
defendant.  * 
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Shepherd,  C.  J.:  According  to  the  finding  of  the  jur}',  the 
defendant  fraudulently  obtained  of  the  plaintifiF  the  sum  of 
two  hundred  and  seventy-five  dollars  and  twenty-five  cents 
for  the  purpose  of  purchasing  the  land  described  in  the  com- 
plaint, and  the  fraud  consisted  in  "falsely  and  fraudulently 
promising  and!  pretending  that  if  the  plaintiff  would  let 
her  have  the  said  sum  of  money  for  said  purpose  she  would 
marry  him  in  a  very  short  time,  and  that  the  land  to  be  pur- 
chased with  the  said  money  should  be  in  lieu  of  her  right  of 
dower,   which  sher  would  acquire"  by  the  said  marriage. 
Upon  this  verdict  his  Honor  rendered  a  judgment  in  favor 
of  the  plaintiff  for  the  recovery  of  the  amount  so  fraudu- 
lently obtained,  but  refused  to  declare  it  a  charge  upon  the 
land  purchased  by  the  defendant  with  the  said  money,  the 
land  still  remaining  in  her  hands. 

Were  there  nothing  more  than  a  mere  promise  to  marry, 
it  is  plain  that  a  violation  of  it  would  not  entitle  the  plaintiff 
to  any  equitable  relief;  but  we  must  infer  from  the  verdict 
that  the  defendant  did  not  intend  to  perform  the  promise  at 
the  time  it  was  made,  and  that  she  intended  it,  as  well  as  the 
additional  agreement  to  hold  the  land  in  lieu  of  dower, 
simply  as  a  trick  or  contrivance  by  which  to  cheat  and 
defraud  the  plaintiff  of  his  money.  By  submitting  to  the 
verdict  and  judgment,  the  defendant  (even  if  she  could  suc- 
cessfully do  so)  is  precluded  from  denying  that  she  obtained 
the  money  under  circumstances  which  the  law  denounces  as 
fraudulent,  and  this  being  so,  it  cannot  be  doubted  that  if 
the  specific  money  had  been  retained  by  her,  and  could  have 
been  identified,  the  plaintiff,  in  a  proper  action,  could  have 
recovered  it.  If  this  be  true,  why  may  not  the  money  be 
traced  into  the  land  and  declared  to  be  a  charge  thereupon  ? 
This  is  a  somewhat  novel  question  in  this  State,  but  in  view 
of  well  settled  equitable  principles,  as  well  as  authorities  in 
other  jurisdictions,  it  is  believed  to  be  unattended  with  any 
very  serious  difficulty. 
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The  only  decision  of  this  Court  to  which  we  have  been 
referred  as  bearing  upon  this  question,  is  that  of  Campbell  v. 
DrakCy  4  Ired.  Eq.,  94.  The  plaintiff  filed  a  bill  in  equity 
against  the  heirs  at  law  of  one  Farrow,  praying  that  they  be 
declared  trustees  of  certain  land  purchased  by  their  ancestor 
with  money  stolen  by  him  of  the  plaintiff  while  in  the  em- 
ployment of  the  latter  as  his  clerk.  The  Court  said  that  it 
was  *'  not  at  all  like  the  cases  of  dealings  with  trust  funds  by 
trustees,  executors,  guardians,  factors  and  the  like,  in  which 
the  owner  of  the  fund  may  elect  to  take  either  the  money  or 
that  in  which  it  was  invested; "  and  it  was  accordingly  held 
that  the  plaintiff  was  not  entitled  to  the  particular  relief 
asked  for.  It  was  strongly  intimated,  however,  by  Ruffin, 
C.  J,in  delivering  the  opinion,  that  the  plaintiff  might  "have 
the  land  declared  liable  as  a  security  for  the  money  laid  out 
for  it."  It  was  not  stated  upon  what  principle  this  could  be 
done,  but  we  apprehend  that  it  was  based  upon  the  general 
proposition  that  whenever  a  person  has  obtained  the  prop- 
erty of  another  by  fraud,  he  is  a  trusteefx  maleficio  for  the  per- 
son so  defrauded  for  the  purpose  of  recompense  or  indemnity. 
"  One  of  the  most  common  cases,"  remarks  Judge  Story, 
"  in  which  a  court  of  equity  acts  upon  the  ground  of  implied 
trusts,  in  invitumy  is  when  a  party  receives  money  which 
he  cannot  conscientiously  withhold  from  another  party." 
Story  Eq.  Jurisprudence,  section  1255.  And  he  states  it  to 
be  a  general  principle  that  "  whenever  the  property  of  a 
party  has  been  wrongfully  misapplied,  or  a  trust  fund  has 
been  wrongfully  converted  into  another  species  of  property, 
if  its  identity  can  be  traced  it  will  be  held  in  its  new  form 
liable  to  the  rights  of  the  original  owner,  or  the  cesluis  que 
trust"  Section  1258;  Hill  on  Trustees,  222  ;  WhUleyv,  Foy, 
6  Jones  Eq.,  34  ;  Taylor  v.  Plamer,  3  M.  &  S.,  562 ;  Knaich- 
bullw  Hallest,  13  Ch.  Div.,  696;  People  v.  City  Bdnk,  96 
N.  Y.,  32  ;  Bank  v.  Insurance  Co,,  104  U.  S.,  ^4. 
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Mr.  PoMERY  says:  "In  general,  whenever  the  legal  title 
to  property,  real  or  personal,  has  been  obtained  through 
actual  fraud,  *  *  *  q^  through  any  other  circumstances, 
which  ren\}er  it  unconscientious  for  the  holder  of  the  legal 
title  to  retain  and  enjoy  the  beneficial  interest,  equity 
imposes  a  constructive  trust  on  the  property  thus  acquired 
in  favor  of  the  one  who  is  truly  and  equitably  entitled  to 
the  same,  although  he  may  never  perhaps  have  had  any 
legal  estate  therein,  and  a  court  of  equity  has  jurisdiction  to 
reach  the  property  either  in  the  hands  of  the  original  wrong- 
doer, or  in  the  hands  of  any  subsequent  holder,  until 
a  purchaser  in  good  faith  and  without  notice,  acquires  a 
higher  right  and  takes  the  property  relieved  from  the  trust. 

The  forms  and  varieties  of  these  trusts,  which  are  termed 
ex  maleficio  or  ez  delicto^  are  practically  without  limit.  The 
principle  is  applied  whenever  it  is  necessary  for  the  obtain- 
ing of  complete  justice,  although  the  law  may  also  give  the 
remedy  of  damages  against  the  wrong-doer."  Pom.  Eq. 
Jur.,  1053.  A  confidential  relation  is  not  necessary  to  estab- 
lish such  trust,  and  thore  is  no  good  reason  why  the  owner 
of  property  taken  and  converted  by  one  who  has  no  right  to 
its  possession  should  be  less  favorably  situated  in  a  court  of 
equity  in  respect  to  his  remedy  (at  least  for  the  purpose  of 
"  recompense  or  indemnity,")  than  one  who,  by  an  abuse  of 
trust,  has  been  injured  by  the  wrongful  act  of  a  trustee  to 
whom  the  possession  of  trust  property  has  been  confided. 
"The  beautiful  character,  prevading  excellence,  if  one  may 
say  so,  of  equity  jurisprudence,"  says  Judge  Story,  "  is  that 
it  varies  its  adjustments  and  proportions  so  as  to  meet  the 
very  form  and  pressure  of  each  particular  case  in  all  its  com- 
plex habitudes."  The  trusts  of  which  we  are  speaking  are 
not  what  are  known  as  technical  trusts,  and  the  ground  of 
relief  in  such  cases  is,  strictly  speaking,  fraud  and  not  trust. 
Equity  declares  the  trust  in  order  that  it  may  lay  its  hand 
upon  the  thing  and   wrest  it  from  the   wrong-doer.    This 
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principle  is  distinctly  recognized  by  oar  leading  text-writers, 
and  it  is  said  by  Mr.  Bispham  (Principles  of  Equity,  92)  that 
"  equity  uiaks  use  of  the  machinery  of  a  trust  for  the  purpose 
of  affording  redress  in  oases  of  fraud."  The  principles  above 
stated  are  illustrated  by  many  decisions  to  be  found  in  the 
reports  of  other  States,  and  as  our  case  may  easily  be  assim- 
ilated to  those  in  which  money  or  other  property  has  been 
stolen  and  converted,  such  cases  must  be  recognized  as  per- 
tinent authority  in  the  present  investigation. 

In  Ne^oton  v.  Porter,  69  N.  Y.,  133,  it  was  held  that  the 
owner  of  negotiable  securities,  stolen  and  afterwards  sold  by 
the  thief,  may  follow  and  claim  the  proceeds  in  thehandsof 
the  felonious  taker,  or  of  his  assignee  with  notice,  and  that 
this  right  continues  and  attaches  to  any  securities  or  property 
in  which  the  proceeds  are  invested,  so  long  as  they  can  be 
traced  and  identified.  The  law,  it  was  said,  "will  raise  a 
trust  in  invUum  out  of  the  transaction  in  order  that  the  sub- 
stituted property  may  be  subjected  to  the  purposes  of  indem- 
nity and  recompense."  Andrews,  J.,  said  that  "  equity  only 
stops  the  pursuit  when  the  means  of  ascertainment  fails,  or 
the  rights  of  bona  fide  purchasers  for  value,  without  notice  of 
the  trust,  have  intervened.  The  relief  will  be  moulded  and 
adapted  to  the  circumstances  of  the  cases,  so  as  to  protect  the 
rights  of  the  true  owner."  Lane  v.  Dighion,  Ambler,  409; 
ManseM  v.  Manselly  2  P.  Williams,  67d;Lench  v.  Lench,  10  Ves., 
511;  Perry  on  Trusts,  §  829 ;  Story  Equity,  §  1258. 

In  Bank  v.  Barry,  125  Mass.,  20,  it  was  held  that  equity 
will  charge  land,  paid  for  in  part  with  the  proceeds  of  stolen 
property,  with  a  trust  in  favor  of  the  owner  of  the  property 
for  the  amount  so  used. 

In  Humphries  v.  Butler,  51  Ark.,  351,  the  defendant,  in 
paying  for  a  house  and  lot  purchased  by  him  for  $400,  wrong- 
fully used  $149.52  belonging  to  the  plaintiff,  and  of  which  he 
had  obtained  possession  without  her  authority,  knowledge  or 
consent.     The  Court  declared  the  defendant  a  trustee  to  the 
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extent  of  the  money  of  the  plaintiff  used  by  him,  and  charged 
the  same  upon  the  property,  and  in  default  of  its  payment 
by  a  certain  time,  decreed  that  the  same  be  sold  to  satisfy  the 
said  lien. 

These,  and  other  authorities  that  could  be  cited  abundantly, 
siQstain  the  intimation  of  Chief  Justice  Ruffin,  to  which  we 
have  referred,  and  we  are  therefore  of  the  opinion  that  the 
money  fraudulently  obtained  of  the  plaintiff"  may  be  followed 
into  the  land  described  in  the  complaint,  and  that  the  judg- 
ment of  his  Honor  should  be  so  modified  as  to  declare  it  to 
be  a  charge  u|X)n  the  same.  Modified. 


LUCRETIA  LICTIE  v.  HORACE  CHAPPELL  et  al. 

Motion  in  the  Cause — Petition  to  Make  Assets — Practice. 

A  motion  in  the  cause  is  the  proper  remedy  to  attack  a  final  judgment 
when,  in  a  proceeding  to  sell  land  for  assets,  begun  in  1881,  it 
appeared  there  had  been  a  sale,  under  order  of  the  Clerk,  pending 
an  appeal  to  the  Judge  upon  a  question  affecting  the  validity  of 
the  order,  which  order  was  reversed  upon  such  appeal,  and  when 
it  further  appeared  that  in  1885  the  matter  was  ordered  to  be  sus- 
pended, pending  the  finding  of  material  facts  by  a  referee,  and  that 
there  was  an  order  by  the  Judge  in  1886  affirming  the  order  of  sale, 
but  not  the  confirmation  thereof. 

A  motion  in  such  ca^e  to  vacate  the  order  of  sale,  and  to  allow  the 
defendants,  the  intestate's  heirs  at  law,  to  pay  the  debts  of  the 
estate,  was  allowed  by  the  Clerk,  and  affirmed  on  appeal  by  the 
Judge,  and  remanded  to  the  Clerk  for  the  purpose  of  notifying  the 
purchaser  to  show  cause  why  the  sale  should  not  be  set  aside,  and 
after  successive  references  was  finally  heard  and  allowed:  Held, 
no  error.  The  Judge  had  power,  under  Acts  of  1887,  chapter  276, 
to  determine  the  whole  matter  in  controversv. 
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$180.25,  and  finding  also  that  a  sale  of  the  land  of  the  dece- 
dent was  necessary  to  pay  the  debts  of  the  estate.  DefendaDts 
excepted  to  this  report. 

At  September  Term,  1886,  Judge  Clark  presiding,  the  Court 
overruled  the  exceptions,  except  that  the  allowance  forcer- 
tain  attorney's  fees  was  reduced  from  one  hundred  to  fifty 
dollars,  and  the  Porter  judgment,  which  the  Court  found  was 
not  before  it  for  adjudication,  and  affirmed  the  order  of  the 
Clerk  granting  license  to  the  administratrix  to  sell  the  land 
to  pay  the  debts. 

The  defendants,  through  their  counsel,  John  T.  Bland, 
after  the  case  was  remanded,  then  appeared  before  the  Clerk 
and  moved  the  Court,  (1)  to  be  allowed  to  pay  the  debts  due 
by  the  estate,  and  that  the  lands  be  not  sold ;  (2)  that  the  sale 
made  pending  the  appeal  and  the  order  confirming  the  same 
be  set  aside.  The  Clerk  allowed  this  motion,  and  the  plain- 
tiff appealed. 

At  May  Term,  1887,  the  order  of  the  Clerk  allowing  defeod- 
ants  to  pay  up  the  debts  and  hold  the  land  was  affirmed,  and 
the  case  was  remanded  to  the  Clerk  to  give  notice  to  E.  Porter, 
the  purchaser,  to  show  cause  why  the  sale  and  conveyance 
made  pending  the  appeal  should  not  be  set  aside,  and  to  find 
what  were  referee  Paddison's  services  in  the  case. 

On  8th  August,  1887,  E.  Porter  appeared  before  said  Clerk 
after  notice,  and  moved  to  dismiss  the  motion  as  to  E.  Porter, 
upon  the  grounds  set  forth  in  the  written  motion. 

The  Clerk  declined  to  dismiss  the  motion,  and  adjudged 
that  E.  Porter  had  not  shown  sufficient  cause  why  deed  and 
sale  should  not  be  set  aside,  and  ordered  that  Porter's  con- 
veyance, to-wit,  a  deed  from  the  administratrix,  be  set  aside, 
and  also  the  former's  order  of  the  Clerk  affirming  the  sale. 
Porter  appealed  to  the  Superior  Court. 

The  cause  had  been  referred  to  several  gentlemen  as 
referees,  after  Bannerman,  but  they  failed  to  act. 
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At  September  Term,  1890,  the  cause  was  referred  to  B.  R. 
Moore  to  find  the  facts  and  report  his  conclusions  of  law. 

Referee  Moore  found,  as  a  conclusion  of  law,  that  defend- 
ant's motion  to  be  allowed  to  pay  the  debts  of  the  estate,  and 
that  the  lands  thereof  be  not  sold,  was  in  apt  time,  and  also 
found  other  facts.  Plaintiff  and  E.  Porter  filed  exceptions 
to  referee's  report,  which  were  heard  and  overruled  by 
Winston,  Judge,  at  March  Term,  1892,  of  Pender  Superior 
Court.     Plaintiff  and  E.  Porter  appealed. 

The  other  facts  appear  in  the  opinion. 

No  counsel  for  plaintiff. 

Mr.  John  D.  Bellamy,  Jr.,  for  defendant. 

MacRae,  J. :  This  case  has  become  jnuch  confused  and 
greatly  protracted,  but  it  seems  at  last  to  have  reached  its 
proper  determination  in  the  judgment  which  now  comes  to 
us  upon  appeal. 

The  contention  of  the  purchaser  is  that  there  was  a  final 
judgment  of  confirmation  of  the  sale  made  by  the  Clerk  and 
affirmed  by  the  judgment  of  his  Honor  Judge  Clark,  and  that 
the  same  cannot  be  attacked  by  motion  in  the  cause,  but  if 
there  is  any  ground  for  setting  aside  the  sale,  it  must  be  made 
to  appear  to  the  Court  by  an  independent  action.  But  the 
record  does  not  bear  out  this  contention  ;  it  appears  that  on 
the  14th  March,  188 1,  the  Clerk  granted  license  to  the  admin- 
istratrix to  sell  the  lands  for  assets,  and  that  defendants  ap- 
pealed to  the  Superior  Court,  and  while  this  appeal  was  pend- 
ing before  the  Judge,  the  administratrix  proceeded  to  sell,  and 
the  Clerk  made  another  order  confirming  the  sale  and  direct- 
ing title  to  be  made  to  the  purchaser.  This  order  the  Clerk  had 
no  right  to  make,  as  the  case  for  the  time  being  had  passed 
beyond  his  jurisdiction.  The  order  of  his  Honor  Judge 
Graves,  while  not  clear  in  its  terms,  was  evidently  a  reversal 
of  the  order  of  the  Clerk  granting  license  to  sell  the  land, 
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^  and  referring  the  matter  to  a  referee  to  ascertain  and  report 
the  facts.  To  this  order  there  was  no  exception,  and  we 
must  take  it  as  a  waiver  of  the  trial  of  issues  of  fact  by  a 
jury. 

The  next  order,  that  made  by  his  Honor  Judge  McKoy, 
passes  upon  the  report  of  the  referee;  directs  that  the  sale 
be  sus|)ended  until  further  hearing,  and  refers  the  matter  to 
the  same  referee.    And  to  this  order  there  was  no  exception. 

The  order  made  by  his  Honor  Judge  Gilmer  at  March 
Term,  lbS6,  simply  institutes  another  referee,  the  Clerk  of 
the  Court,  instead  of  the  former  referee. 

The  report  of  the  referee  is  filed,  and  exceptions  thereto, 
and  the  order  of  his  Honor  Judge  Clark  at  September  Term, 
1S>6,  overrules  the  exceptions  and  a£Srms  the  order  of  sale, 
but  not  the  order  of  confirmation.  And  no  exception  is 
made  to  this  order. 

Next  follows  the  motion  of  defendants  to  be  allowed  to 
pay  the  debts  owing  by  the  estate  of  intestate,  to  vacate  the 
order  of  sale,  and  the  sale  made  pending  the  appeal.  This 
motion  was  made  before  the  Clerk  and  allowed,  and  plaintiff 
appealed;  and,  while  the  dates  are  confusing,  it  appears 
that  his  Honor  Judge  Cimnor,  at  May  Term,  1887,  affirmed 
the  judgment  of  the  Clerk,  and  remanded  the  case  to  him 
for  the  pur[M>se  of  giving  notice  to  the  purchaser  to  show 
cause  why  the  sale  should  not  be  set  aside. 

The  report  of  the  Clerk  shows  that  notice  to  the  purchaser 
was  given,  and  that  he  appeared  by  counsel  and  filed  his 
objections  to  settins;  aside  the  sale;  and  thereupon  the  Clerk 
ordered  that  the  sale  and  order  of  confirmation  be  set  aside, 
and  the  purchaser  appealed. 

At  May  Term,  1888,  it  was  referred  by  consent,  by  the 
order  of  his  Honor  Judge  Shepherd,  to  a  referee  to  find  the 
facts,  and  by  successive  orders  other  referees  were  appointed, 
and  finally  his  Honor  Judge  Armfield,  at  September  Term, 
1890,  appointed   B.  R.  Moore,  Esq.,  referee,  who  filed  his 
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report  of  facts  and  findings  of  law,  to  which  the  purchaser 
E.  Porter  filed  numerous  exceptions. 

His  Honor  Judge  Winston,  at  the  hearing,  March  Term^ 
1892,  overruled  all  the  exceptions,  affirmed  the  judgment 
of  the  Clerk  setting  aside  the  sale  and  authorizing  the  de- 
fendants to  pay  the  debts  of  the  rs'ate  in  exoneration  of  the 
lands.  From  this  judgment  ihe  plaintiff  and  E.  Porter 
appealed  to  this  Court. 

There  are  no  specific  exceptions  to  the  final  judgment,  but 
we  have  examined  the  exceptions  passed  upon  by  his  Honor, 
and  concur  with  him  in  his  conclusions. 

Under  the  Act  of  1887,  ch.  276  (Clark's  Code,  sec.  255) 
the  Judge  now  has  final  jurisdiction  to  determine  the  whole 
matter  in  controversy.  The  purchaser  has  had  his  day  in 
Court;  it  is  nowhere  .suggested  that  he  paid  any  purchase- 
money  for  the  land  at  the  sale  which  has  been  set  aside,  or 
it  might  have  been  proper  to  order  that  the  same  be  refunded. 
Indeed,  there  is  no  report  of  sale  or  of  the  price  at  which 
the  land  was  bid  off;  the  record,  while  full  in  some  respects, 

is  lacking  in  others.     We  have  found  no  error. 

Affirmed. 


ROBERT  D.  FIELD  et  al.  v.  JAMES  MOODY  AND  WIFE. 

Action  to  Recover  Land-r-  Claim  for  Improveinevis — Arbitration- 
Consent  Judgment. 

In  an  action  for  the  recovery  of  land,  the  defendants  set  up  a  contract  to 
convey  bona  fide  improvements,  which  improvements  the  arbitra- 
tor, to  whom  this  case  was  referred  by  consent,  making  his  award 
the  judgment  of  the  Court,  found  to  be  $75  in  excess  of  the  rents 
and  a  lien  on  said  land  :  Held,  (1)  that  a  writ  of  possession  was 
not  proper  until  the  terms  of  the  agreement  were  complied  with, 
there  being  a  stipulation  in  the  consent  judgment  to  that  effect ; 
(2)  that  the  $75  excess  and  costs  were  a  lien  upon  the  land  under 
said  judgment,  and  under  the  stipulations  thereof,  the  defendants 
could  hold  possession  until  it  was  discharged. 

111—23 
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This  was  an  action  to  recover  possession  of  land,  heard 
before  Whitaker,  J.,  at  the  February  Term,  1892,  of  Chatham 
Superior  C  jurt,  in  which  the  defendants  set  up  a  parol  agree- 
ment to  convey,  which  is  denied  by  the  plaintiffs,  who  plead 
the  statute  of  frauds. 

The  following  judgment  was  consented  to: 

"  This  cause  coming  on  to  be  heard  before  the  Court,  now 
the  parties  being  personally  present,  and  represented  by  their 
counsel,  it  is  by  consent  ordered  and  adjudged  that  this  action 
is  referred  to  the  arbitrament  and  award  of  Charles  E. 
McLean,  whose  award  is  to  be  a  rule  of  Court,  and  who  shall 
have  power  to  award  costs,  including  a  reasonable  allowance 
to  himself. 

"It  is  further  ordered  and  adjudged  that  the  plaintiffs  do 
recover  of  the  defendants  the  possession  of  the  lands  described 
in  the  complaint,  and  that  writ  of  possession  is  withheld  and 
not  permitted  to  issue  until  the  determination  of  the  matter 
submitted  to  the  arbitrament  and  award  of  said  McLean." 

And  the  following  award  was  filed  : 

"  I,  Charles  E.  McLean,  to  whose  arbitrament  and  award 
was  submitted  the  matters  in  controversy  existing  between 
the  above  nanjed  plaintiffs  and  defendants,  as  appears  raore 
fully  by  the  order  of  reference  made  at  May  Term,  1891,  of 
Chatham  Superior  Court,  having  heard  the  proofs,  allega- 
tions, and  arguments  of  course!  of  said  parties,  and  having 
<luly  examined  the  matter  in  controversy  by  them  submitted, 
do  make,  publish  and  declare  this  my  award,  in  writing,  as 
follows : 

"  I  find  that  the  above-mentioned  plaintiffs  are  indebted  to 
the  defendants  in  the  above-entitled  action  in  the  sum  of 
seventy-five  dollars,  the  amount  of  improvements  made  by 
defendants,  in  excess  of  the  rental  value  of  the  land  in  con- 
troversy ;  and  I  direct  and  award  that  the  defendants  do 
recover  of  the  plaintiffs  the  sum  of  seventy-five  dollare-and 
the  costs  of  this  action,  including  an  allowance  of  twenty  dol- 
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lars  to  Charles  E.  McLean,  arbitrator,  and  this  is  in  full  of 
all  matters  submitted  to  me. 

•'  Witness  my  hand,  this  16th  day  of  June,  1891. 

Charles  E.  McLean." 

At  Fall  Term,  1891,  the  following  judgment  was  entered  : 

"This  cause  having  been  heard,  the  Cburt  doth  consider, 
order  and  adjudge  that  the  same  be  and  is  hereby  referred 
to  Charles  E.  McLean,  Esq.,  as  arbitrator,  to  set  forth  more 
at  length  the  following  facts : 

"  1.  If  the  improvements  were  placed  on  the  land  in  contro- 
versy by  the  defendants. 

"2.  If,  as  a  conclusion  of  law,  the  said  land  is  bound  for 
the  payment  of  the  debt  found  to  be  due. 

"3.  As  to  what  costs  are  chargeable  against  the  plaintiffs. 

Robert  W.  Winston, 

Judge  Presiding.^^ 

The  arbitrator  made  the  following  award  : 

V  I,  Charles  E.  McLean,  arbitrator,  in  obedience  to  an  order 
made  by  his  Honor  R.  W.  Winston,  at  Fall  Term,  1891,  of 
Chatham  Superior  Court,  do  make,  publish  and  declare  this 
my  amended  award,  as  follo\ie  : 

**1.  The  improvements  were  placed  on  the  land  in  contro- 
versy by  the  defendants  above  named. 

"  2.  That  the  land  is  bound  for  the  amount  found  to  be 
due  in  the  original  award  made  by  me  on  the  16th  of  June, 
1891. 

"3.  All  costs  of  the  above-entitled  action,  including  the 
allowance  of  twenty  dollars  to  Charles  E.  McLean,  are  to  be 
taxed  against  the  plaintiffs,  so  as  to  give  to  the  defendants 
the  sum  of  $75  absolutely. 

Charles  E.  McLean, 

Arbitrators^ 
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The  judgment  from  which  the  defendants  appealed  is  as 
follows: 

"  This  cause  coming  on  to  be  heard  upon  the  award  of  the 
arbitrator,  Charles  E.  McLean,  it  is  adjudged  that  the  defend- 
ants, James  Moody  and  wife,  recover  of  the  plaintiffs  the 
sum  of  seventy-five  dollars,  with  interest  thereon  from 
June  16,  1891,  together  with  the  costs  of  this  action,  to  be 
taxed  by  the  Clerk.  And  it  is  further  ordered  and  adjudged, 
that  the  plaintiffs  have  leave  to  sue  out  a  writ  of  possession 
for  the  lands  described  in  the  complaint. 

Spikr  Whitaker, 
Judge  Presiding.'' 

The  case  on  appeal  is  as  follows: 

This  was  a  civil  action,  tried  before  Judge  Whitaker,  at 
February  Term,  1892,  of  Chatham  Superior  Court,  upon  the 
motion  of  the  defendants  for  judgment  upon  the  award  as 
set  out  in  the  record. 

The  plaintiffs  withdrew  all  exceptions  to  the  award. 

The  defendants  tendered  a  judgment  adjudging  that  the 
plaintiffs  were  indebted  to  the  defendants  for  the  excess  of 
improvements  upon  the  lands  sued  for  over  and  above  the 
rentals  of  the  same  in  the  sum  of  $75,  and  for  the  costs, 
including  the  allowance  for  the  arbitrator,  and  that  the  said 
judgment  was  declared  to  be  a  lien  upon  the  said  lands. 

The  Court  declined  to  render  the  judgment  as  tendered 
by  the  defendants,  and  the  defendants  excepted. 

The  defendants  then  tendered  a  judgment,  adjudging  that 
the  plaintiffs  were  indebted  to  the  defendants  for  the  excess 
of  the  improvements  to  the  lands  sued  for  over  and  above 
the  rental  of  said  lands  in  the  sum  of  $75,  and  for  the  costs, 
including  the  allowance  to  the  arbitrator,  and  that  writ  of 
possession  should  not  issue  until  the  defendants  should  have 
received  the  fruits  of  their  recovery  by  the  payment  of  said 
sums  by  the  plaintiffs. 
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The  Court  declined  to  render  judgment  so  tendered  by 
the  defendants,  and  the  defendants  excepted. 

The  Court  then  rendered  the  judgment  set  out  in  the 
record,  to  which  the  defendants  excepted  for  the  following 
reasons : 

1.  For  the  failure  of  the  Court  to  adjudge  said  indebted- 
ness and  costs  to  be  a  lien  upon  the  lands  sued  for. 

2.  For  the  failure  of  the  Court  to  adjudge  that  writ  of  pos- 
session should  not  issue  until  the  payment  of  said  sums  by 
the  plaintiffs  to  the  defendants. 

3.  For  that  the  Court  adjudged  and  directed  that  a  writ 
of  possession  and  execution  should  issue  upon  the  said 
judgment. 

From  the  said  judgment  the  defendants  appealed. 

No  counsel  for  plaintiffs. 

Mr.  T.  B.  Womack  (by  brief),  for  defendants. 

Bi'RWELL,  J.:  There  was  no  exception  taken  by  plaintiffs 
(o  the  order  made  at  Fall  Term,  1891,  by  which  the  cause 
was  referred  back,  for  the  purposes  therein  named,  to  the 
arbitrator  whom  the  parties  had  selected,  and  it  is  stated 
in  the  "  case  on  appeal "  that  the  plaintiffs  withdrew  all 
exception  to  the  award.  The  agreement  of  the  parties  to 
submit  the  matter  in  controversy  to  arbitration  contains 
the  stipulation  that  no  writ  of  possession  for  the  land 
described  in  the  complaint  should  be  issued  "  until  the 
determination  of  the  matters  submitted  to  the  arbitrament 
and  award  of  the  said  McLean."  That  matter  will  not  be 
determined  till  the  plaintiffs  have  paid  to  the  defendants  the 
sum  which  the  arbitrator  found  to  be  due  them  for  improve- 
ments put  upon  the  land  while  it  was  held  under  the  parol 
contract,  which  the  plaintiffs,  as  they  may  do,  have  repudiated. 
Herman  v.  WaUs,  107  N.  C,  646.  Under  the  agreement  of 
the  parties  and  the  award,  as  well  as  under  the  law  as  set- 
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tied  by  the  cases  of  Hedgepeth  v.  Rosej  95  N.  C,  41,  and  PiU 
V.  Moore,  99  N.  C,  85,  the  plaintiffs  should  not  be  allowed 
to  take  the  property  which  the  defendants  have  improved, 
without  compensation  for  the  additional  value  which  their 
improvements  have  conferred  upon  the  property.  The  sum 
found  by  the  arbitrator  to  be  due  for  improvements,  and  also 
the  costs  of  the  action,  including  an  allowance  to  the  arbi- 
trator, should  be  adjudged  to  be  a  lien  on  the  land,  and, 
according  to  the  agreement  of  the  parties,  no  writ  of  posses- 
sion should  be  allowed  to  issue  till  these  amounts  are  paid. 
There  was  error.  I^et  the  cause  be  remanded,  that  proceed- 
ings may  be  had  in  accordance  with  this  opinion. 

Error. 


JOHN  A.  ERVIN  et  al.  v.  MARY  C.  BROOKS,  Administratrix. 

Bond — Statute  of   Limitations — Married     Woman — Trusts 

Time  of  Payment, 

1.  When  no  time  is  specified  for  the  payment  of  a  bond  it  is  due  at  its 

execution,  and  the  statute  of  limitations  begins  to  run  at  once. 

2.  The  fact  that  it  was  made  payable  to  the  husband  when  it  ought  to 

have  been  to  the  wife,  does  not  arrest  the  running  of  the  statute; 
he  was  her  trustee  and  not  under  disability. 

3.  His  assignment  of  the  note  to  her  could  not  arrest  the  running  of  the 

statute;  it  had  begun  to  run  before  assignment. 

This  was  a  civil  action,  tried  at  the  Spring  Term,  1892, 
of  Onslow  Superior  Court  before  W^ins/on,  J. 
The  facts  are  stated  in  the  opinion. 

No  counsel  for  plaintiffs. 
Mr,  R.  H,  Battle,  contra. 
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Shepherd,  C.  J.:  This  action  was  commenced  on  the  16th 
of  June,  1890,  and  is  founded  upon  a  bond  executed  by  the 
defendant's  intestate  on  the  2oth  of  November,  1872,  and 
payable  to  John  A.  Ervin  or  order. 

There  being  no  time  specified  for  the  payment  it  was  due 
at  once,  and  the  statute  of  limitations  began  to  run  from  its 
date.  Caldwell  v.  Rodman^  5  Jones,  139;  Little  v.  Dunlapy 
Busb,  40;  Angell  Stat.  Lim.,  114.  This  being  so,  and  there 
being  no  partial  payments,  nor  any  written  promise  or 
acknowledgment,  it  is  plain  that  the  bond  was  barred  by 
the  statute,  even  before  the  death  of  the  obligor  in  January, 
1883. 

It  is  insisted  that  the  consideration  of  the  bond  was  money 
arising  from  the  sale  of  the  land  of  the /erne  plaintiff,  and  it 
was  alleged  that  the  name  of  her  husband  was  inserted  as 
obligee  by  reason  of  a  mistake  of  the  parties.  It  is  therefore 
argued  that,  as  the  feme  plaintiff  has  been  under  the  disability 
of  coverture  ever  since  the  execution  of  the  instrument,  she 
cannot  be  barred  by  the  lapse  of  time.  His  Honor  very  prop 
erly  held  that  there  was  no  evidence  of  such  mistake,  and  it 
must  necessarily  follow  that  the  plaintiff's  contention  in  this 
respect  must  fail. 

Treating  the  case,  however,  in  the  most  favorable  aspect 
for  the  feme  plaintiff,  and  assuming  that  the  husband  held 
the  bond  as  a  trustee  for  her  benefit,  we  are  unable  to  see  how 
she  can  recover.  There  is  no  suggestion  of  fraud  in  the  case. 
and  it  appears  that  on  the  night  succeeding  the  execution  of 
the  bond  it  was  delivered  to  her  by  her  husband  with  full 
knowledge  of  the  facts.  She  made  no  objection  to  the  inser- 
tion of  her  husband's  name  as  payee,  and  has  never  taken 
any  steps  to  have  him  declared  a  trustee.  Indeed,  it  was 
unnecessary  that  she  should  have  done  so,  as  the  assignment 
by  delivery  was  sufficient  to  vest  in  her  the  beneficial  owner- 
ship. 
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The  husband,  then,  being  a  trustee  (certainly  up  to  the 
time  of  the  assignment  to  the  feme  plaintiff),  and  the  bond 
being  due  immediately  upon  its  execution,  it  is  clear  that  the 
statute  commenced  to  run  against  him  from  its  date,  and  it 
is  a  familiar  principle  of  law,  subject  to  but  few  exceptions 
(none  of  which  apply  to  this  case),  that  when  the  statute 
"once  begins  to  run  it  never  stops."  Chancey  v.  Powell,  103 
N.  C,  159;  Wood  Stat.  Lim.,  8. 

If  it  commenced  to  run  against  the  husband  (trustee),  the 
subsequent  transfer  of  the  bond  to  the  feme  plaintiff  did  not 
have  the  effect  of  suspending  its  operation  (Chancey  v.  PoujeH, 
supia,  Clark's  Code,  §  169,  and  cases  cited),  and  it  is  well  settled 
that  if  the  trustee  is  barred,  the  cestui  que  trust  is  barred  also. 
King  v.  Rhew,  108  N.  C,  696 ;  Wellborn  v.  Finley,  7  Jones,  228; 
Clayton  v.  Cagle,  97  N.  C,  300. 

We  have  carefully  examined  the  cases  cited  by  the  plain- 
tiffs' counsel,  and  are  of  the  opinion  that  they  are  not  incon- 
sistent with  the  conclusion  we  have  reached. 

Affirme*!. 


WILLIAM  C.  ROUSE  et  al.  v.  JOHN  C.  BOWERS  et  al. 

Assignment — Notice  of  Fraudulent  Intent — Mortgage — MeaMire 

of  Value. 

In  an  action  brought  to  charge  a  trustee  in  an  assignment  with  certain 
disbursements  thereunder,  it  appeared  that,  pursuant  to  an  agree- 
ment with  one  of  the  assignors,  and  on  the  day  preceding  the 
execution  of  the  assignment,  the  assignee  made  a  deed  lo  both 
the  assignors  instead  of  to  one  as  agreed,  and  took  a  mortgage  to 
secure  the  unpaid  purchase  money.  $2,500,  evidenced  by  notes, 
which  showed  they  had  been  ahered  from  $2,250,  because,  as  was 
explained,  the  cash  payment  agreed  upon  was  not  paid,  or  only 
$25.00  of  it.  The  jury  found  that  the  assignment  was  made  with 
fraudulent  intent  on  the  part  of  the  grantors:  Heid^  (1)  that  upon 
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these  facts,  the  referee  could  have  properly  found  that  the  assignee 
was  not  charged  with  notice  of  such  intent;  and  such  finding 
cannot  be  set  aside  as  a  matter  of  law;  (2)  that  the  acceptance 
of  such  trust,  wherein  was  conveved  the  assignor's  stock  of  goods 
and  was  secured  as  a  first  preferred  debt  the  purchase- money 
previously  secured  by  said  mortgage,  was  not  a  waiver  of  his 
rights  under  the  mortgage;  (3)  that  the  mortgagee  and  trustee 
should  not  be  charged  with  a  greater  value  of  the  land  than  was 
found  by  the  referee  to  be  fair. 

This  was  a  civil  acfion,  heard  at  the  March  Term,  1892, 
of  DiTRiiAM  Superior  Court,  upon  exceptions  filed  by  the 
plaintiffs,  before  Whitakery  J. 

The  Court  overruled  ihe  exceptions,  except  such  as  appear 
in  the  judgment,  and  the  plaintiffs  appealed. 

The  referee  made  the  following  findings  of  fact: 

1.  That  on  the  8th  of  April,  1889,  the  defendants  John  C. 
Bowers  and  B.  J.  Arendell,  trading  as  Bowers  &  Arendell, 
made  an  assignment  to  B.  \V.  Matthews  of  all  their  real  and 
personal  property  for  the  benefit  of  their  creditors,  and  that 
said  Matthews  accepted  the  said  tiusteeship  conferred  by 
said  d^ed  without  knowledge  of  the  fraudulent  intent  of  the 
makers  of  said  deed,  and  made  the  disbursements  which  he 
afterwards  made,  and  with  which  he  is  credited,  without 
knowledge  of  the  fraudulent  intent  of  the  makers  of  said 
deed. 

2.  That  at  the  time  said  deed  in  trust  was  executed,  the  said 
B.  W.  Matthews  individually  held  a  mortgage  on  the  land 
conveyed  in  said  deed  of  trust  for  twenty-five  hundred  dol- 
lars, and  lie  did  not,  at  the  time  of  said  execution,  nor  at  any 
time  thereafter,  intend  to  give  up  his  rights  as  mortgagee, 
nor  that  his  mortgage  should  be  merged  in  the  deed  of  trust, 
but,  on  the  other  hand,  refused  to  allot  to  said  Bowers  and 
Arendell  a  homestead  in  said  land,  but  insisted  on  selling  it 
under  his  said  mortgage. 

3.  That  when  the  one  last  to  fall  due  of  the  bonds  secured 
by  said  mortgage  did  fall  due,  the  said  B.  W.  Matthews,  as 
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mortgagee,  after  due  advertisement,  sold  the  land  mortgaged 
to  him,  and  the  land  brought  $2,500,  which  was  a  fair  price 
for  said  land  at  that  time,  and  all  of  which  went  to  pay  the 
bond  secured  by  said  mortgage. 

4.  That  there  went  into  the  hands  of  said  B.  W.  Matthews, 
trustee,  for  the  benefit  of  creditors,  property  consisting  of  a 
stock  of  general  merchandise,  whose  inventory  cost  price, 
including  freight,  was  $4,321.75,  besides  open  accounts  of 
inconsiderable  value. 

5.  That  the  said  B.  W.  Matthews  executed  his  office  of 
trustee  honestly,  prudently  and  to  the  best  interest  of  credi- 
tors, and  from  the  sale  of  goods,  the  rental  of  the  store,  the 
collection  of  debts  (including  those  which  were  solvent  and 
with  which  he  is  charged),  collected  as  said  trustee  the  sum 
of  $3,240.47,  with  which  amount  he  is  properly  chargeable. 

6.  That  the  said  B.  W,  Matthews,  as  trustee  aforesaid, 
before  he  had  anv  notice  of  the  fraudulent  intent  of  the 
makers  of  said  deed  of  trust,  expended  bona  fide  in  the  exe- 
cution of  said  trust  $2,007.72,  which  consisted  of  the  items  J 
in  the  account  hereto  attached  made  a  part  of  this  fyidings 
of  fact,  and  that  each  item  marked  "Allowed"  in  said 
account  was  a  proper  disbursement  to  be  made  by  him  as 
trustee  aforesaid. 

7.  That  at  the  brinorinor  of  this  action  the  said  B.  W. 
Matthews,  as  trustee  aforesaid,  had  in  his  hands  for  the  ben- 
efit of  the  creditors  of  Bowers  &  Arendell,  as  shown  by  the 
two  findings  of  fact  next  preceding,  the  sum  of  $1,232.75. 

8.  That  the  said  B  W.  Matthews  deposited  on  an  interest- 
bearing  certificate  the  sum  of.  $1,104.64  belonging  to  his 
trust,  and  this  certificate  accrued  interest  to  the  amount  of 
$88.91,  which  certificate  was  turned  in  by  him  before  the 
hearing  of  this  reference  to  the  Clerk  of  this  Court,  and  by 
the  Clerk  of  this  Court  paid,  with  the  interest  accrued,  to  the 
attorneys  of  plaintiffs. 
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The  following  conclusions  of  law  were  submitted  : 

1.  That  the  said  B.  W.  Matthews  did  not  have,  at  the  time 
of  the  execution  of  said  deed  of  trust,  nor  at  any  time  before 
the  disbursements  credited  to  him  were  made,  notice  of  the 
fraudulent  intent  of  the  makers  of  the  deed,  nor  had  facts 
come  to  his  knowledge  sufficient  to  put  him  upon  notice. 

2.  That  the  said  B.  W.  Matthews  did  not,  by  his  accept- 
ance of  his  office  as  trustee,  waive  the  right  secured  to  him 
by  his  mortgage  previously  executed,  nor  was  said  mortgage 
merged  in  said  deed  of  trusty  nor  was  said  Matthews  estopped 
to  claim  his  rights  as  mortgagee,  but  he  became  liable  to 
the  creditors  of  said  Bowers  &  Arendell  only  for  the  amount 
that  came  into  his  hands  over  and  above  the  amount  of  the 
mortgage  lien  on  said  land,  which  from  said  land  was 
nothing. 

The  other  facts  appear  in  the  opinion. 

Messrs,  J.  S.  Manving  and  W,  W.  Faller,  for  plaintiffs. 
Messrs.  J.  W.  Graham  and  J,  Parker,  for  defendants. 

Shepherd,  C«J.  :  When  this  case  was  before  us  on  a  former 
appeal  (108  N.  C,  182),  we  held  that  there  was  error  in  charg- 
ing the  trustee  Matthews  with  the  amount  paid  out  by  him 
under  the  terms  of  the  deed  of  trust  before  the  commence- 
ment of  the  action  to  set  it  aside,  or  before  he  had  knowledge 
of  the  fraudulent  intent  of  the  assignors.  As  his  liability 
depends  entirely  upon  whether  he  acted  in  good  faith,  the 
action  cannot  be  deemed  to  have  commenced  as  to  him  until 
he  had  actual  notice  thereof  by  the  service  of  the  summons 
or  otherwise.  It  appears  that  he  had  no  notice  of  the  suit  until 
the  summons  was  served  on  the  16th  of  August,  1889,  and  as 
his  last  disbursement  was  made  on  the  12th  of  that  month,  it 
must  follow  that,  in  order  to  charge  him  personally,  it  must  be 
shown  that  he  had  actual  knowledge  of  the  fraudulent  intent, 

distinguished  from  the  constructive  knowledge  arising  out 


364  IN  THE  SUPREME  COURT. 


Rouse  v.  Bowers. 


of  the  pendency  of  the  suit.  The  referee  reports  that  he  had 
DO  such  knowledge  at  the  time  of  making  the  disbursenaeuts, 
and  that  he  acted  in  good  faith  throughout  the  whole  trans- 
action. To  this  report  there  were  many  exceptions,  all  of 
which  were  overruled  by  his  Honor,  except  one  or  two  which 
need  not  be  here  considered. 

We  do  not  think  it  necessary  to  go  into  a  particular  exam- 
ination of  each  exception.  It  is  sufficient  to  say  that  the  chief 
points  presented  for  cur  consideration  are  whether  the  find- 
ing of  the  referee  that  the  disbursements  were  made  in  good 
faith  before  notice  of  the  fraudulent  intent  of  the  assignors 
is  sustained  by  (he  testimony,  and  whether  the  assignee  should 
not  be  charged  with  the  proceeds  of  the  sale  of  a  certain  lot 
which  had  been  mortgaged  to  him  by  the  said  assignors  prior 
to  the  execution  of  the  deed  of  assignment.  There  were 
exceptions  to  the  failure  of  the  referee  to  find  certain  specific 
facts,  but  as  these  were  involved  in  the  main  questions  to  be 
determined  by  him,  and  as  there  was  no  request  for  such 
specific  findings,  nor  any  motion  to  remand,  it  is  clear,  under 
the  practice  laid  down  in  Fertilizer  Co.  v.  Reavis,  105  N.  C, 
283,  that  the  said  exceptions  should  be  (overruled.  It  is 
insisted,  however,  that  there  was  no  sufficient  evidence  to 
sustain  the  facts  actually  found  by  the  referee,  or  rather  that, 
taking  the  testimony  of  Matthews  to  be  true,  the  referee 
should,  as  a  matter  of  legal  infet'ence,  have  found  that  the 
said  assignee  had  knowledge  of  the  fraudulent  intent  of  the 
assignors. 

The  deed  of  assignment  was  filed  for  registration  on  the 
9th  day  of  April,  1889,  and  upon  a  careful  examination  of 
that  instrument,  we  can  see  nothing  on  its  face  that  indicates 
a  fraudulent  intent  on  the  part  of  the  assignors.  The  assignors 
had  a  right  to  prefer  creditors  {Barber  v.  Buffaloe,  decided  at 
this  term),  and  they  also  had  a  right  to  reserve  their  home- 
steads and  personal  property  exemptions.  Bohbitt  v.  Rodwell^ 
105  N.  C,  236. 
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The  facts,  then,  from  which  the  knowledge  of  the  fraudu- 
lent intent  is  to  be  inferred  must  be  looked  for  bevond  the 
provisions  of  the  said  conveyance.  As  we  understand  it,  the 
fraudulent  intent  insisted  upon  by  the  plaintiffs  and  found 
by  the  jury,  consisted  in  the  purchase  upon  credit  of  a  lot  of 
land  in  the  town  of  Durham,  and  the  securing  of  the  pay- 
ment of  the  purchase-money  in  the  deed  of  assignment  with 
the  view  of  obtaining  a  homestead  for  each  of  the  assignors  in 
said  property  to  be  paid  for  out  of  tlie  personal  assets.  In 
other  words,  it  is  urged  that  the  transaction  was  intended  to 
cover  the  withdrawal  of  a  large  part  of  the  personal  assets 
from  the  creditors  under  the  shield  of  the  homestead. 
Matthews  denies  that  he  knew  of  any  such  purpose,  but  it  is 
contended  that  he  is  affected  with  implied  or  constructive 
knowledge  by  reason  of  his  admission  of  certain  circum- 
stances sufficient  to  put  him  upon  inquiry.  The  cases  cited 
by  counsel  do  but  declare  the  general  proposition  as  to  implied 
or  constructive  notice,  as  stated  by  Mr.  Pomeroy,  2  Eq  Jur.^ 
607.  He  says  that  **  whenever  a  party  has  information  or 
knowledge  of  certain  extraneous  facts,  which,  of  themselves, 
do  not  amount  to  nor  tend  to  show  an  actual  notice,  but 
wiiich  are  suflBcient  to  put  a  reasonably  prudent  man  upon 
an  inquiry  respecting  a  conflicting  interest,  claim  or  right, 
and  the  circumstances  are  such  that  the  inquiry,  if  made 
and  fi>llowed  up  with  reasonable  care  and  diligence,  would 
lead  to  a  discovery  of  the  truth,  to  a  knowledge  of  the  interest,. 
clainx  or  right  which  really  exists,  then  the  party  is  abso- 
lutely charged  with  constructive  notice  of  such  interest,  claim 
or  right."  Conceding  that  this  doctrine  applies  to  a  case 
where  notice  of  a  particular  secret  intent  is  sought  to  be  fixed 
ui>on  a  parly,  we  are  unable  to  see  how  it  can  operate  upon 
Matthews  in  the  present  case.  It  is  to  be  observed  that  the 
circunistances  relied  upon  tended  to  show  actual  notice,  but 
the  referee  found,  upon  the  whole  testimony,  that  the  assignee 
had,  in  fact,  no  notice,  and  acted  in  good  faith.     The  inquiry, 
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then,  is  whether  those  circumstances  amounted  to  constructive 
notice  of  the  particular  intent  to  which  we  have  referred. 

We  donot  think  that  such  a  result  can  follow  from  thetraus- 
action  between  the  parties  on  the  day  preceding  the  assign- 
ment.   Itappears  that  the  defendant  Arendell  had  previously 
agreed  to  purchase  the  above-mentioned  lot  of  Matthews  for 
the  sum  of  twenty-five  hundred  dollars,  and  that  two  hundred 
dollars  were  to  be  paid  in  cash.    On  the  day  when  the  deed  and 
mortgage  were  executed  only  twenty-five  dollars  were  paid 
in  cash,  and  the  notes  were  altered  from  twenty-two  hundred 
and  fifty  dollars  to  twenty-five  hundred  dollars.     The  alter- 
ation was  made  in  consequence  of  the  failure  to  make  the 
cash  payment  as  agreed  upon,  and  the  discrepancy  of  twenty- 
five  or  fifty  dollars  may  also  be  accounted  for  on  the  ground 
that  a  new  agreement  was  then  made  because  of  the  failure 
of  Arendell  to  make  the  said  payment.     Matthews  testified 
that  he  had  no  knowledge  at  that  time  of  the  purpose  of 
Arendell  &  Bowers   to  make  an  assignment  and  that  he 
knew  nothing  of  it  until   ihe  next  day,  when  they  had  the 
deed  of  assignment  prepared,  and  insisted  upon  his  acting  as 
assignee.     It  is  true  that  he  stated  that  he  thought  Arendell 
had  some  motive  in  having  the  deed  made  both  to  himself 
and  Bowers,  the  negotiations  having  been  made  with  Aren- 
dell alone;  but  this  motive  he  attributed  to  the  fact  that 
Arendell  had  been  indicted  in  a  number  of  cases.     The  fore- 
going circumstances,  in  our  opinion,  cannot  have  the  effect 
of  fixing  Matthews  with  constructive  notice  of  a  particular 
intent  on  the  part  of  Arendell  &  Bowers  in  making  a  general 
assignment  on  the  next  day.     Neither  does  the  fact  that  he 
stated  that  he  "  did  not  like  the  way  the  papers  (speaking 
of  the  assignment)  were  drawn  " — reserving  a  homestead 
to  the  assignees  in  land  which  they  had  not  paid  for — raise 
a  conclusive  presumption  that  he  knew  of  their  fraudulent 
purpose.     He  consulted  aa  attorney  upon  the  subject,  who 
correctly  advised  him  that  such  a  provision  would  make  no 
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difference  if  the  assignment  was  made  in  good  faith.  These 
and  other  less  significant  circumstances,  while  affording  evi- 
dence of  knowledge  or  complicity,  do  not  amount  to  con- 
structive notice  of  a  fraudulent  intent  on  the  part  of  the 
assignee.  Granting  that  they  were  suflScient  to  put  him 
upon  inquiry,  it  is  diflBcult  to  understand  what  facta  he  could 
have  ascertained  in  addition  to  what  he  already  knew. 
There  was  no  fact  to  be  discovered,  but  only  the  existence 
of  a  secret  intent  on  the  part  of  the  assignees.  Under  the 
circumstances,  the  knowledge  of  this  intent  was  a  question 
to  be  passed  upon  by  the  referee,  and  as  he  has  found  that 
Matthews  had  no  notice,  and  acted  in  good  faith,  and  as  there 
is  sufficient  evidence  to  sustain  such  finding,  it  cannot  be  set 
aside  on  the  ground  that,  as  a  matter  of  law,  he  should  have 
found  otherwise.  Hodges  v.  Lamter,  96  N.  C,  351  ;  Battle  v. 
May6,  102  N.  C,  413. 

The  next  question  lo  be  passed  upon  is  whether,  by 
accepting  under  the  trust  (in  which  the  purchase  money  for 
the  lot  was  secured),  the  said  Matthews  waived  his  rights 
under  the  mortgage  previously  executed  to  him.  The  ref- 
eree finds,  and  the  evidence  fully  sustains  him,  that  he  did 
not  release,  or  intend  to  waive  any  of  his  rights  under  the 
said  mortgage.  It  may  be  true  that  one  cannot  act  as  a 
trustee  in  a  deed,  and  at  the  same  time  assert  a  right  which 
conflicts  therewith,  but  we  do  not  see  how  there  is  necessa- 
rily any  such  conflict  in  this  case.  It  is  true  that  in  the 
assignment  it  is  provided  that  the  assignees  shall  have  their 
homestead  exemption ;  but  it  is  well  settled  that  there  may 
be  a  homestead  in  an  equity  of  redemption.  Barton  v.  Spiers, 
87  N.  C,  87.  It  is  further  to  be  remarked  that  a  considera. 
ble  amount  of  personal  property  was  included  in  the  assign, 
ment,  out  of  which  the  mortgage  (which  was  preferred)  might 
have  been  fully  discharged.  As  a  matter  of  fact,  the  assignee 
never  set  apart  the  homesteads,  but  foreclosed  his  mortgage 
when  it  matured,  and  has  never  applied  any  part  of  the  trust 
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fund  to  the  payraent  of  his  debt.  The  insertion  of  his  debt 
in  the  deed  of  assignment  was  simply  additional  security, 
and  we  see  nothing  in  the  transaction  which,  in  fact  or  in  law, 
amounted  to  a  waiver  of  his  mortgage.  *'  The  taking  of  a 
second  security  of  equal  degree  with  the  first  for  the  same 
debt  will  not,  by  operation  of  law,  extinguish  the  first 
Acceptance  of  the  second  will  only  operate  as  an  extinguish- 
ment of  the  first  when  it  is  shown  that  the  creditor  acx^epted 
the  second  mortgage  with  the  understanding  that  thatshould 
be  its  effect."  Hutchinson  v.  Smartwtller,  31  N.  J.  Equity,  206; 
Gregory  v.  Thomas,  20  Wend  ,  17.  See  also  Raiford  v.  Rm- 
ford,  (3  Ired.  Eq„  490. 

It  is  further  contended  that  the  jury  found  that  the  lot 
was  worth  three  thousand  dollars,  and  that  as  Matthews  pur- 
chased it  indirectly  at  his  mortgage  sale  he  should  be  charged 
with  that  amount.  There  is  no  specific  finding  by  the'jmy 
that  the  lot  was  worth  that  amount;  but  admitting  this  to 
be  the  value  at  the  date  of  the  assignment,  it  does  not  follow 
that  such  was  its  value  at  the  date  of  the  mortgage  sale.  The 
referee  finds  that  it  sold  for  a  fair  price,  and  as  the  plaintiffs 
are  not  asking  that  the  sale  be  set  aside,  but  only  that  he  be 
charged  with  the  value  of  the  land,  we  are  of  the  opinion 
that  he  can  only  be  charged  with  the  value  at  the  time  of 
the  sale,  as  fixed  by  the  referee. 

We  have  examined  the  entire  record,  and  are  of  the  opin- 
ion that  all  of  the  exceptions  were  properly  disposed  of  by  his 
Honor. 

Affirmed. 
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STATE  ex  rel.  etc.,  R.  A.  FOARD  v.  F.  R.  HALL. 

Quo  Warranto — Offices — Cities — Towns — Code — Board  of 

Aldermen. 

1.  In  a  qwo  loarranio  brought  by  a  citizen,  qualified  voter  and  taxpayer 

of  a  municipal  corporation,  upon  leave  of  the  Attorney  General,  U> 
try  the  title  of  an  officer,  the  Chief  of  Police  of  said  corporation, 
it  is  not  necessary  to  allege  that  the  relator  is  entitled  to.  the 
office  or  has  any  interest  therein. 

2.  The  Board  of  Aldermen  of  such  corporation  are  not  necessary  parties 

defendants  to  such  action. 

3.  Under  the  general  statute,  The  Code,  %  3796,  only  qualified  voters  of 

towns  and  cities  are  eligible  to  offices  therein. 

4.  The  office  of  Chief  of  Police  is  such  an  office  that  a  quo  warranto 

may  be  brought  to  try  the  title  to  it. 

This  was  a  quo  warranto,  heard  upon  complaint  and 
demurrer  at  the  August  Term,  1892,  of  Guilford  Superior 
Court,  before  Connor,  /. 

The  facts  are  set  out  in  the  opinion. 

Mr.  J.  E  Boyd,  for  plaintiff. 
Mr.  J.  T,  Morehead,  for  defendant. 

Clark,  J.:  This  is  a  quo  warranto  brought  by  a  citizen^ 
who  is  also  a  qualified  voter  and  taxpayer  of  the  city  of 
Greensboro,  upon  leave  granted  by  the  Attorney  General, 
against  the  defendant,  who  is  Chief  of  Police  of  that  city. 

The  first  ground  of  demurrer  is  that  the  relator  does  not 
allege  that  he  is  entitled  to  the  oflBce  or  has  any  interest  in 
its  emoluments,  and  therefore  is  not  a  proper  relator.  It  is 
not  necessary  that  the  relator  should  have  such  interest. 
The  Code,  §  607,  provides  that  the  "action  may  be  brought 
by  the  Attorney  General  in  the  name  of  the  State,  upon  his 
own  information,  or  upon  the  complaint  of  any  private  party, 
111-24 
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against  the  parties  offending  in  the  following  cases:  (1)  When 
any  person  shall  u«^urp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  public  office,  civil  or  military,  or  any  franchise, 
within  this  Slate,  or  any  office  in  a  corp  »ration  created  by 
the  authority  of  the  Statfe,"  &c.  Section  608  provides  that 
when  the  Attorney  General  grants  leave  for  such  action  to 
be  brought  by  a  private  relator  he  shall  give  indemnity  for 
costs  and  expense?.  There  is  nothing  in  the  statute  which 
indicates  that  the  private  relator  must  be  a  contestant  for  the 
office  or  have  an  interest  in  iis  emoluments.  On  the  con- 
trary, section  609  provides  that  the  Attorney  General  in  his 
complaint  viay  also  set  forth  the  name  of  the  party  entitled, 
and  thereupon,  by  section  010,  the  right  of  such  party,  as  well 
as  that  of  the  incumbent,  shall  be  in  issue.  It  would  j-eem 
that  this  is  a  matter  left  to  his  discretion  in  actions  brought 
by  him.  If  such  actions  may  be  limited  to  merely  ousting 
the  illegal  incumbent,  there  can  be  no  reason  why  the  Attor- 
ney General  may  not  grant  leave  to  bring  actions  having  no 
further  object.  In  many  instances,  as  in  the  present  case, 
when  an  office  is  illegally  held  or  usurped  there  is  no  one 
else  who  can  claim  a  title  thereto.  In  such  cases,  unless  a 
voter  or  taxpayer  (not  a  mere  stranger)  can  bring  the  action 
by  leave  of  the  Attorney  General  there  would  often  be  no 
remedy,  for  that  officer  would  hardly  ex  mfro  motu  subject 
the  State  to  the  costs  and  expense  of  litigation  at  a  distant 
point  when  the  office  was,  »s  here,  that  of  a  town,  or  some 
other  office  in  which  the  State,  or  the  public  generally,  had 
no  interest.  In  Saunders  v.  Galling,  81  N.  C,  298  (301),  in 
commenting  on  these  sections,  Ashe,  J.,  says:  "It  is  not 
merely  an  action  to  redress  the  grievance  of  a  private  person 
who  claims  a  right  to  the  office,  but  the  public  has  an  interest 
in  the  question  which  the  Legislature,  by  these  provisions  of 
The  Code,  seems  to  have  considered  paramount  to  that  of  the 
private  rights  of  the  persons  aggrieved."  In  Ellison  v.  RaU 
eighy  89  N.  C,  125  (133),  the  Court  say  these  sections  "  seem 
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to  contemplate  the  action  as  open  upon  the  complaint  of  any 
private  party"  upon  leave  of  the  Attorney  General.  In 
Churchill  v.  Walkei\  68  Ga.,  681,  it  is  held  that  every  citizen 
of  a  town  has  an  interest  in  its  municipal  offices  which  will 
support  a  7U0  warranto  proceeding  to  test  the  right  of  incum- 
bents thereto,  upon  the  grounrl  that  each  citizen  has  an  inter- 
est in  having  its  offices  legally  filled  and  honestly  and  impar- 
tially administered.  These  offices  are  created  by  law  for  the 
benefit  and  convenience  of  the  citizens,  and  if  any  usurper 
should  assume  their  duties,  any  citizen,  whose  rights  are 
thus  violated,  may  seek  to  have  the  usurper  evicted,  though 
he  may  not  claim  for  himself  a  right  to  the  office  or  its  fees. 
To  the  same  effect  are  State  v.  Jenkins^  25  Mo.,  484,  and  State  v. 
Hamner,  42  N.  J.,  435.  Indeed,  the  recognized  principle  in 
Great  Britain  and  this  country  (except  in  a  very  few  States), 
is  that  the  proceeding  may  be  begun  by  leave  of  the  Attor- 
ney General  upon  the  relation  of  any  person  possessed  of 
such  an  interest  as  renders  his  interference  not  obtrusive,  as, 
for  instance,  an  inhabitant  or  taxpayer  or  voter  of  a  city  or 
town,  in  a  proceeding  to  test  the  right  of  one  claiming  to 
exercise  the  duties  of  an  office  thereof.  19  Am.  &  Eng.  Enc. 
of  Law,  676,  677,  and  cases  there  cited ;  High  on  Extraordi- 
nary Rem.,  §§  605,  608.  Indeed,  the  right  of  private  relators 
to  bring  such  actions  was  not  restricted  in  England  by  requir- 
ing leave  of  the  Crown  officer  till  Statute  9  Anne,  chapter 
20;  JWd,  §608. 

As  to  the  second  ground  of  demurrer,  no  reason  has  been 
assigned,  and  we  see  none,  why  the  Board  of  Aldermen  should 
be  made  parties  defendant.  They  have  no  interest  in  the 
action  and  no  relief  is  sought  against  them. 

As  to  the  third  ground  of  demurrer,  in  this  case  the  act 
(Priv.  Law  1889,  ch.  219,  sec.  6)  fixes  the  qualification  of  an 
elector  of  Greensboro  as  the  same  which  is  required  for  a  voter 
in  State  and  county  elections  by  the  Constitution,  Art.  VI, 
sec.  1.     The  act  of  incorporation  does  not  fix  the  qualification 
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required  for  the  office  of  Chief  of  Police.  The  general  act 
as  to  towns  and  cities  therefore  governs,  and  it  is  therein 
provided  {The  Code,  §  3796)  that  *'no  person  shall  be  a 
mayor,  commissioner,  intendant  of  police,  alderman  or 
other  chief  officer  of  any  city  or  town  unless  he  shall  be  a 
qualified  voter  thereof."  This  embraces  the  office  of  Chief 
of  Police.  The  complaint  alleges  that  the  defendant** is  not 
a  qualified  voter  in  the  city  of  Greensboro,"  nor  of  the  State, 
nor  has  lived  in  the  State  or  city  long  enough  to  entitle  him 
to  register  or  vote  in  either  the  State  or  city,  and  has  never 
registered,  or  taken  the  oath  or  affirmation  required  for  voters 
in  said  Stale  and  city.  This  ground  of  demurrer  was  there- 
fore properly  overruled,  as  was  also  the  fourth  ground  of 
demurrer,  which  was  that  the  office  of  Chief  of  Police  of 
a  municipal  corporation  is  not  an  office  for  which  a  quo 
warranto  may  be  brought.  The  Code,  §  607,  in  enumerating 
the  offices  for  the  usurpation  of  which  this  proceeding  will 
lie,  mentions  inter  alios  "  any  public  office,  *  *  *  or  any 
office  in  a  corporation  created  by  authority  of  this  State." 
This  includes  the  offices  of  all  municipal  corporations 
which  are  named  in  section  3796  of  Tlie  Code  quoted  above. 
It  is  held  in  Eliason  v.  Colemany  86  N.  C,  23«>,  merely  that  this 
section  did  not  authorize  a  quo  warranto  as  to  the  office  of 
Chief  Engineer  in  a  quasi  private  corporation — there,  the 

Western  North  Carolina  Railroad  Company. 

No  Error. 


A.  F.  BOYD,  Receiver,  v.  THE  ROYAL  INSURANCE  COMPANY. 

Receiver — Parties —  Insurance  —  Evidence  —  Damages  —  Judg- 

merit — Conflict  of  Laws — Lien, 

1.  A  receiver,  duly  appointed  and  having  power  to  collect  the  assets  of 
the  estate  committed  to  him,  can  maintain  an  action  upon  a  pol- 
icy of  insurance  issued  to  the  person  whom  he  represents  in 
own  name. 
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2.  A  consent  order  that  B.  should  collect  assets  and  sell  property  until 

a  future  order  of  the  Court,  and  that  a  motion  for  the  appointment 
of  a  receiver  should  be  continued  without  prejudice,  did  not  have 
the  effect  to  constitute  B.  a  receiver  or  trustee  of  an  express  trust, 
and  he  could  not  maintain  an  action  to  recover  assets  in  his  own 
name 

3.  An  honest  mistake  in  the  proof  of  loss  under  a  contract  of  insurance 

will  not  defeat  the  right  of  the  insured  to  recover  what  is  justly 
due  him. 

4.  The  true  measure  of  damages  under  a  policy  of  insurance  is  the  cash 

market  value  of  the  destroyed  property  at  the  place  of  destruction. 

o.  Where  it  appeared  that  suits  had'  been  commenced,  and  the  property 
of  the  insured  in  the  contract  of  insurance  had  been  duly  attached 
in  the  Court  of  another  State  prior  to  the  commencement  of  an 
action  in  this  State  :  It  is  Held,  that  the  foreign  attacliing  credit- 
ors obtained  the  first  lien,  and  that  any  judgment  rendered  in 
this  State  should  take  cognizance  of  that  fact. 

Civil  action,  tried  upon  exception  to  referee's  report  before 
McIveVy  */.,  at  August  Term,  1892,  of  Rockingham  Superior 
Court. 

The  defendant  appealed. 

Messrs.  Dillard  &  Johnson  (by  brief),  for  plaintiff. 

Messrs,  John  W.  Hinsdale  and  George  H,  Snow,  for  defendant. 

BuRWELL,  J. :  This  action  was  brought  to  recover  of  the 
defendant  a  sum  of  money  alleged  to  be  due  from  it  on 
account  of  a  policy  of  insurance  issued  on  June  9, 1887,  to 
the  firm  of  H.  Sampson  &  Cd.,  the  property  covered  by  said 
policy  having  been  destroyed  by  fire  on  November  7,  1887, 
as  alleged  in  the  complaint. 

In  the  first  section  of  his  complaint  the  plaintiff  says  that 
he  is  "  receiver  of  H.  Sampson  &  Co.,  composed  of  H.  Samp- 
son. E.  E.  Richardson  and  Cornelius  Sampson,  late  partners 
doing  business  as  such,  under  the  name  of  H.  Sampson  &  Co., 
and  appointed  such  receiver  by  order  of  the  Superior  Court 


* 
I- 
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of  Rockingham  County  in  the  ease  of  The  First  National 
Bank  of  Winston  and  others  against  the  said  firm  of  H. 
Sampson  &  Co.,  with  power  and  authority  to  receive  and 
reduce  into  possession  by  demand,  suit  or  otherwise,  all  the 
assets,  estate  and  choses  in  action  of  the  said  H.  Sampson 
&  Co." 

Neither  the  firm  of  H.  Sampson  &  Co.,  nor  any  of  its  mem- 
bers, are  parties  to  this  suit. 

The  defendant  demurred  to  the  complaint,  alleging  two 
grounds:  (1)  that  plaintiff  had  not  legal  capacity  to  sue;  (2) 
that  there  was  a  defect  of  parties  plaintiff,  '*  in  the  omission 
of  H.  Sampson,  E.  E.  Richardson  and  Cornelius  Sampson, 
late  parfners  trading  as  H.  Sampson  &  Co."  This  demurrer 
was  overruled  and  the  defendant  excepted  and  filed  an 
answer,  in  the  first  section  of  which  it  denied  the  allega- 
tion of  the  first  section  of  the  complaint. 

So  we  are  met  at  the  outset  by  the  question,  Has  the  plain- 
tiff the  right  to  maintain  this  action  in  his  own  name,  with- 
out joining  with  himself  the  firm  of  H.  Sampson  &  Co.,  or 
any  member  thereof?  We  think  there  was  no  error  in  over- 
ruling the  demurrer,  for  if  the  plaintiff  was  receiver  of  H. 
Sampson  &  Co.,  with  all  the  powers  alleged  to  belong  to  him 
in  the  first  section  of  his  complaint,  he  had  capacity  to  sue, 
and  H.  Sampson  &  Co.  in  that  event  were  not  necessary  par- 
ties. Gray  v.  Lewis^  94  N.  C,  396.  But  when  the  defendant 
denied  that  the  plaintiff  was  receiver  of  H.  Sampson  &  Co., 
with  the  powers  he  claimed,  it  was  incumbent  upon  him  to 
prove  his  authority  to  maintain  this  action  before  he  could 
recover  of  the  defendant  what  might  be  due  under  the  terms 
of  the  policy  of  insurance. 

We  have  carefully  examined  the  record  to  find  under 
what  authority  he  is  acting,  and  can  find  none,  except  the 
following  order:  "First  National  Bank  of  Winston  and 
others,  plaintifl^d,  against  Henry  Sampson  &  Co.  and  others, 
defendants —at  Chambers  at  the  court-house  in  Wilkesboro 
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this  1 0th  March,  1888.  In  this  action,  brought  to  the  next 
term  of  the  Superior  Court  of  Rockingham  County,  by  con- 
sent of  the  parties  it  is  ordered  by  the  Court  that  Andrew  J. 
Boyd,  attorney  at  law,  of  Reidsville,  N.  C,  do  collect  any 
insurance  money  due  to  the  firm  of  H.  Sampson  &  Co.,  as 
well  as  all  notes,  accounts  and  choses  in  action  due  to  said 
firm:  and  also  that  he  sell  all  property  belonging  to  the 
firm,  except  the  real  estate,  and  that  he  keep  and  hold  the 
entire  proceeds  from  said  sources  until  the  future  order  of 
the  Court;  and  by  like  consent  it  is  ordered  that  the  ques- 
tion of  the  continuance  of  the  temporary  injunction  and  the 
appointment  of  a  receiver  be  continued,  without  prejudice^ 
to  the  next  term  of  Rockingham  Court,  which  will  be  in 
July  next."  (Approved  by  T.  Ruffin,  attorney  for  H.  Samp- 
son, and  J.  H.  Dillard,  attorney  for  E.  E.  Richardson ;  and 
signed  by  Walter  Clark,  Judge  presiding.) 

The  plaintiff  himself  testified  as  follows  in  regard  to  this 
matter : 

(Question  :  "  Please  state  whether  or  not  the  parties  consti- 
tuting the  firm  of  H.  Sampson  &  Co.  had  or  had  not  consti- 
tuted you  receiver  of  all  their  assets  before  you  were  appointed 
by  order  of  Court,  and  to  what  end  you  were  so  appointed?'* 

Defendant  asks :  *' Was  the  a[>pointment  in  writing?"  To 
which  witness  answers,  "  It  was  not."  The  defendant  objects 
to  question. 

Answer:  "During  the  month  of  February,  as  I  recollect,. 
1888,  the  members  of  the  firm  differed  among  themselves 
as  to  what  application  sliould  be  made  of  the  assets  belong- 
ing to  the  firm,  as  their  funds  came  in  and  no  disposition 
was  to  be  made  of  them  without  the  concurrence  of  all  the 
members;  that  arrangement  was  in  force  when  the  action^ 
in  which  I  was  appointed  receiver,  was  begun." 

Q.  **  Were  you,  or  not,  constituted  by  the  firm  not  only  to 
receive,  but  also  to  collect  the  assets?" 
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A.  "  I  do  not  remember  that  anything  was  said  about  my 
making  collections." 

This  testimony  was  excluded  by  the  refen  e,  and  is  cited 
now  only  to  show  that  he  must  have  considered  the  above 
order  of  Judge  Clark  as  suflScient  to  empower  ihe  plaintiff 
to  maintain  suits  in  his  own  name  for  the  collection  of  ihe 
choses  in  action  of  H.  Sampson  &  Co.  'We  do  not  think 
that  such  effect  can  properly  be  given  to  this  order.  By  its 
express  terms  "  the  question  of  the  appointment  of  a  receiver" 
for  the  firm  of  H.  Sampson  &  Co.  was  "continued  till  the 
next  term  of  Rockingham  Court."  This  seems  clearly  to 
imply  that  plaintiff  was  not  by  said  order  to  be  vested  with 
the  power  of  a  receiver,  but  rather  that  plaintiff,  who  it 
seems  was  attorney  for  the  firm, should  continue,  by  consentof 
all  the  parties,  to  manage  the  affairs  of  the  firm — the  members 
having  disagreed,  and  the  creditors  being  willing  to  postpone 
their  demand  for  a  receiver.  We  assume  that  the  motion 
for  a  receiver  was  not  heard  at  the  next  term  of  Rockingham 
Oourt,  or,  if  heard,  the  plaintiff  was  not  then  ap{)oiuted,  as 
we  find  no  evidence  of  this  in  the  record. 

Nor  can  we  hold  that  the  agreement  of  the  parties  set  out 
in  this  order  (which  seems  to  have  been  signed  by  his  Honor 
at  their  request,  and  merely  because  it  provided  for  a  con- 
tinuance of  the  motion  then  pending)  vested  in  the  plaintiff 
the  title  to  the  choses  in  action  of  H.  Sampson  &  Co,  or 
constituted  him  the  holder  thereof  as  **  trustee  of  an  express 
trust." 

So  it  follows  that  the  plaintiff  cannot  maintain  this  action 
in  his  own  name,  because  he  is  not  a  receiver  of  H.  Sampson 
<fe  Co.  duly  appointed  and  authorized  to  prosecute  suits  in 
that  way,  and  is  not  "the  real  party  in  interest,"  nor  "a 
trustee  of  an  express  trust."  Baitle  v.  I)avi.%  66  N.  C,  252; 
Gray  v.  Leivis,  supra;  Wynne  v.  Hecky  92  N.  C,  414;  Abrams 
V.  Cureion,  74  N.  C,  523. 
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The  member  of  the  firm  of  H.  Sampson  &  Co.  seem  to 
be  necessary  parties. 

The  exception  of  defendant  (No.  4)  "  to  the  finding  of  fact 
that  A.  J.  Boyd  has  been  duly  appointed  *and  is  receiver  of 
H.  Sampson  &  Co.,  as  unsupported  by  the  evidence,  and 
the  referee  ought  to  have  found  the  contrary,"  should  have 
been  sustained. 

One  of  the  defences  set  up  in  the  answer  was  that  there 
appeared  fraud  in  the  claim  made  for  loss,  and  "false  declar- 
ing in  support  thereof,  in  that  the  firm  of  H.  Sampson  &  Co. 
was  not  the  owner  of  certain  tobacco  which  was  included  in 
the  proof  of  loss.  The  referee  found  that  this  tobacco  did 
not  belong  to  the  firm,  but  that  the  claim  for  its  loss  was  hon- 
estly made — not  corruptly  or  fraudulently,  but  under  advice 
of  counsel.  Honest  mistakes  made  in  proofs  of  loss  cannot 
defeat  the  right  of  the  insured  to  recover  what  may  be  justly 
due  him  under  the  contract  of  insurance." 

The  referee  found,  in  regard  to  the  amounts,  "that  there 
was  destroyed  by  fire  120,760  pounds  of  tobacco,  excluding 
the  tobacco'in  No.  10—3,818  pounds — and  the  unfinished 
boxes  of  tobacco,  which  were  also  burned. 

■ 

That  the  market  value  (without  deducting  cost 
of  selling)  was $28,722  44 

The  unfinished  boxes  (market  value) 300  00 

The  value  of  material  (licorice,  &c.) 220  99 

$29,243  43 
Deduct  cost  of  selling, 7  percent 2,047  04 

Cash  market  value $27,196  39 

Three-fourths  of  which  (see  three-fourths  clause 
in  policy) $20,397  30 

Of  which,  if  liable  at  all,  the  defendant  is 

liable  for  A^ 1,158  00" 
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We  think  that  the  true  measure  of  damages  under  the 
policy  is  the  cash  uiarket  value  of  the  destroyed  property  at 
the  place  of  its  destructiou,  and  this  is  what  we  understand 
the  referee  to  have  found.  To  give  the  insured  the  cash 
market  value  of  his  properly  is  not  bestowing  on  him  a  '* profit 
or  advantage  of  any  kind."  but  merely  substituting  money 
for  property,  and  thus  carrying  out  in  good  faith  the  contract 
of  indemnity.  The  cost  of  re[)roduction  might  be  important 
evidence  to  establish  the  market  value.  The  exception  of 
defendant  upon  this  finding  was  properly  overruled. 

In  relation  to  tlie  suits  in  the  courts  of  the  State  of  Vir- 
ginia, mentioned  in  the  answer,  the  referee  found  as  follows: 
"That  two  suits  in  Chancery  (set  up  as  a  defence  in  this 
action)  were  begun  in  proper  Court  in  Virginia  against  H. 
Sampson  &  Co.  and  the  defendant  company  to  attach  in  the 
hands  of  defendant  any  amount  due  from  it  to  H.  Sampson 
A  Co.,  in  which  two  suits  the  amounts  claimed  by  the  plain- 
tiffs therein  to  be  due  from  H.  Sampson  &  Co.  to  them  exceed 
the  amount  due  from  the  defendant  to  H.  Sampson  i  Co.; 
that  the  summons  in  said  Chancery  suits  was  served  person- 
ally upon  the  defendant  company  and  by  publication  on  H. 
Sampson  &  Co.  The  Chancery  suits  were  begun  prior  to  the 
institution  of  this  action  in  the  proper  Court  under  Virginia 
law. 

"That  the  plaintiff  Boyd  was  appointed  receiver  after  the 
Chancery  suits  in  Virginia  were  commenced;  that  said  suits 
are  now  pending;  that  the  law  of  Virginia  is  as  stated  in  the 
first  paragraph  of  the  fourth  defence  of  the  answer,  and  that 
the  other  facts  set  out  in  the  fourth  defence  of  the  answer  are 
correctly  stated,  and  facts." 

In  Winfree  v.  Bagley,  102  N.  C,  515,  this  Court  held  that  a 
chose  in  action  is  property  which  may  be  attached.  The 
creditors  of  H.  Sampson  &  Co,  who  have  attached  the  debt 
alleged  to  be  due  from  the  defendant  company  to  that  firm 
in  the  courts  of  Virginia,  as  set  out  in  the  answer  (the  allega- 
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gations  of  which,  in  this  respect,  are  found  to  be  trae),  have 
acquired  thereby  a  valid  lien  on  the  fund  or  debt  here  in 
controversy.  Embree  v.  Hanna,  5  John,  101 ;  Bissell  v.  Briggs, 
9  Mass.,  412;  Berry  v.  Davis,  77  Tex.,  191  (19  St.  Repts.,  748) ; 
Burlington,  &c.,  v.   Thompson,  31  Kan.,  180. 

The  lien  on  the  debts  due  from  the  defendant  company  to 
H.Sarapson&Co.  thus  acquired,  is  valid  against  said  firm  and 
against  other  creditors  of  the  firm  who  have  endeavored  to 
subject  this  debt  to  their  claims  in  the  courts  of  this  State 
subsequently  to  the  date  of  this  lien.  As  those  suits  are  still 
pending  in  the  courts  of  Virginia,  and  it  may  be  that  the 
defendant  company  will  not  be  required  to  pay  to  those 
attaching  creditors  what  it  owes  H.  Sampson  &  Co.,  or  may 
not  be  required  to  pay  the  entire  amount  in  those  actions,  we 
need  to  say  now  only  that  in  any  judgment  that  may  be 
rendered  against  the  defendant  company  in  this  cause,  pro- 
vision should  be  made  to  protect  it  from  having  to  pay  its 
liability,  if  there  is  any,  twice— once  under  the  judgment  of 
a  Court  in  this  State  and  again  under  a  judgment  of  a  Court 
of  Virginia. 

The  exception  of  the  defendant  to  the  ruling  upon  the 
question  involved  in  the  above  finding  should  have  been 
sustained.  We  find  no  error  in  the  rulings  in  the  other 
exceptions  which  were  not  pressed  here.  The  cause  is 
remanded.  Error. 
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W.  T.  WOODLEY  AND  WIFE  v.  T.  D.  HOLLEY  etal.,  Executors. 

Waim — Marrud  Woman — Consideration — Exec\Uars. 

1.  A  paper-writing  signed  by  a  married  woman,  a  residuary  legatee,  in 
consideration  of  one  dollar,  consenting  to  a  certain  construction 
of  the  will,  to  which  also  the  husband  consented  in  writing,  is  a 
valid  waiver  of  the  right  to  any  other  construction. 

12.  Where  it  appeared  that  the  defendant  executor  kept  the  funds  of  the 
estate  in  a  bank  needlessly  for  thpee  years  after  his  testator's  desth, 
and  during  that  time  he  paid  the  indebtedness  of  the  estate  out  of 
his  own  private  funds,  though  his  testator's  fund  was  ample  for 
such  payment:  Held^  it  was  negligence,  ard  he  cannot  be  allowed 
credit  for  such  gratuitous  payment  in  settlement  with  the  legatees. 

This  was  a  civil  action,  tried  before  Brown^  /.,  at  the 
February  Term,  1888,  of  the  Superior  Court  of  Bertie 
County. 

This  action  was  brought  by  the  plaintiffs  against  the 
defendant  executor  fur  an  account  and  settlement  of  his 
administration,  and  for  the  purpose  of  recovering  to  the /(sw 
plaintiff  such  sum,  as  upon  such  accounting  might  be  found 
to  be  due  her  as  the  residuary  legatee  of  the  said  testator. 
Said  cause  was  referred  thereafter  to  John  W.  Wood,  Esq.,  as 
referee,  to  take  an  account  of  the  defendant's  administration. 

Among  other  things  the  said  referee  found — 

1.  That  the  defendant  was  not  chargeable  with  the  value 
of  the  personal  property  on  the  Willow  Branch  farm  at  the 
date  of  the  demise  of  said  testator,  and  that  the  said  defend- 
ant executor  was  released  from  liability  for  said  personalty 
by  reason  of  the  will  of  Augustus  Holley,  as  well  by  reason 
of  the  execution  and  delivery  todefendantexecutor  by  Mary 
I.  Woodley  and  W.  T.  Woodley,  her  husband,  of  a  ceitain 
paper-writing  in  words  and  figures  following,  to- wit  : 

"  In  the  several  devises  and  bequests  contained  in  the  will 
of  the  late  Augustus  Holley,  it  appears  that  he  intended  for 
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the  personal  property  on  each  farm  therein  devised,  and 
which  was  on  that  farm  at  his  death,  to  go  with  it  for  its  sup- 
port, and  being  the  residuary  legatee  I  am  willing  and  do 
hereby  consent  to  such  a  construction  to  be  placed  upon  the 
said  will,  and  in  consideration  of  one  dollar  to  me  paid  by 
the  other  legatees  do  waive  whatever  claim  or  right  I  may 
have  in  such  property.  Mary  I.  Woodley." 

This  June  2,  1882. 

The  above  is  executed  with  my  consent. 

W.  T.  Woodley. 

2.  That  said  defendant  executor  should  be  credited  with 
the  amount  deposited  by  him  in  the  Exchange  National 
Bank  of  Norfolk,  Va.,  and  lost  by  reason  of  the  failure  of 
said  bank. 

The  plaintiffs,  having  excepted  to  the  findings  of  said 
referee,  the  said  exceptions  were  heard  by  his  Honor  George 
H.  Brown,  Jr.,  Judge  presiding,  at  the  Spring  Term,  1892,  of 
said  Court  updn  the  following  facts  agreed  upon,  to-wit: 

"With  respect  to  the  personal  property  on  Willow  Branch 
farm,  at  the  deaih  of  Augustus  Holley,  we  agree  that  the 
following  are  the  facts : 

"Augustus  Holley  died  in  1882,  and  the  defendant  quali- 
fied as  executor  of  his  will,  which  was  duly  proven.  He  left 
a  large  real  and  personal  estate,  and  among  other  things, 
personal  property  on  his  Willow  Branch  farm  consisting  of 
mules,  horses,  hogs,  cattle,  meat,  corn  and  other  things, 
worth  at  that  time  $1,250.  This  personal  property  was 
placed  upon  the  said  Willow  Branch  farm  by  Augustus  Hol- 
ley in  his  lifetime,  and  used  upon  said  farm  by  him.  Shortly 
after  the  death  of  Augustus  Holley,  the  plaintiffs  executed 
the  paper-writing  found  in  the  papers  marked  Exhibit  *B' 
set  forth  in  the  first  finding  of  the  referee  hereinbefore 
referred  to.  The  defendant  claims  that  this  paper  and  the 
will  of  Augustus  Holley  relieved  him  from  liability  for  the 
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value  of  the  personal   property,  and  the  plainJiiflF  insisted 
that  he  was  cliargeable  with  the  same. 

"With  respect  to  tlie  liability  of  Holley,  executor,  for  five 
hundred  dollars  of  the  money  lost  by  the  failure  of  the 
Exchange  National  Bank,  set  out  in  plaintiff 's  exceptions,  it 
is  agreed  that,  on  the  5th  of  April,  1885,  and  for  several 
months  before,  defendant  had  on  deposit  in  the  Exchange 
National  Bank,  Norfolk,  Va.,  $2,457,  subject  to  his  draft. 
That  shortly  before  that  time  Holley,  Jr.,  obtained  judgment 
against  the  estate  of  said  Augustus  Holley,  deceased,  for  a 
debt  due  him  by  said  deceased,  in  the  sum  of  $500.  That 
the  defendant,  in  March,  1885,  shortly  before  the  failure  of 
the  said  bank,  to-wit,  March ,  1885,  paid  the  said  judg- 
ment by  his  individual  draft  on  J  W.  Perry  &  Co.,  of  Nor- 
folk, which  draft  was  presented  and  paid  after  the  failure  of 

said  bank,  to-wit,  April ,   1^85.     That  had   the  draft 

been  made  payable  to  Augustus  Holley,  and  drawn  on  the 
Exchange  National  Bank,  it  would  not  have  been  presented 
for  payment  till  after  the  failure  of  said  bank.  There  was 
no  need  for  the  retention  of  the  said  sum  of  $2,457  in  said 
bank. 

"  The  plaintiffs  claimed  that  the  judgment  in  favor  of  A. 
Holley,  Jr.,  ought  to  have  been  paid  out  of  the  funds  of  the 
estate  in  bank  instead  of  by  draft  on  J.  W.  Perry  &  Co., 
and  the  deposit  in  bank  reduced  to  that  amount,  and  that 
the  defendant  ought  to  account  to  the  estate  for  the  amount 
of  said  five  hundred  dollar  check  of  deposit  in  said  bank  at 
its  failure.  More  than  enough  money  was  lost  to  the  estate 
by  the  said  bank  to  pay  this  amount  of  $500.  The  defend- 
ant was  allowed  by  the  referee  for  the  amount  of  the  judg- 
ment paid  to  Augustus  Holley  as  a  credit  and  not  charged 
with  the  amount  so  lost." 

The  Court  sustained  both  of  plaintiffs'  exceptions  and 
rendered  the  judgment  set  out  in  the  record,  for  which 
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defendaDt  excepted,  and  assigns  as  error  that   the  Court 
erred  in  not  sustaining  the  referee  in  his  findings,  to-wit: 

1.  That  the  defendant  was  not  liable  for  the  value  of  the 
personil  property  on  the  Willow  Branch  farm. 

2.  That  the  defendant  was  properly  credited  in  his  account 
with  $500,  the  amount  paid  by  him  by  draft  on  J.  W.  Perry 
<t  Co.,  in  satisfaction  of  the  judgment  of  A.  Holley,  Jr. 

Mr.  W.  D,  Pruden  (by  brief),  for  plaintiffs. 
Mr.  A.  W.  Haywood  (by  brief),  for  defendants. 

Clark,  J. :  There  was  error  in  sustaining  the  plaintiffs' 
exception  upon  the  first  point.  The  paper-writing  signed 
by  the  plaintiff  and  her  husband  is  a  valid  waiver  of  any 
rights  the  plaintiff  may  have  had  to  said  property  as  resid- 
nary  legatee.  She  had  power  to  make  the  waiver;  it  recites 
a  valuable  consideration  from  the  other  legatees,  and  was 
made  in  their  favor  and  to  settle  the  construction  to  a  doubt- 
ful clause  in  the  will.  This  was  doubtless  to  facilitate  the 
speedy  settlement  of  the  estate,  which  was  a  consideration 
itself.  This  is  a  waiver,  not  either  a  bond  or  executory  con- 
tract, and  it  is  sufficient  that  by  reasonable  intendment  it 
should  appear  that  the  present  defendant  was  to  be  released 
from  responsibility  in  that  respect.  From  the  terms  of  the 
waiver,  the  defendant  was  authorized  to  act  upon.it  in  con- 
struing the  will,  and  having  done  so,  the  plaintiff  is  now 
estopped  to  claim  contrary  to  the  agreement. 

We  concur  with  his  Honor  in  his  ruling  upon  the  second 
exception.  It  was  laches  in  the  defendant  to  have  kept  so 
large  a  fund  belonging  to  the  estate  in  bank  needlessly,  and 
as  late  as  three  years  after  testator's  death.  Certainly  noth- 
ing appears  in  evidence  to  rebut  this  presumption.  It  was 
the  duty  of  the  defendant  to  have  settled  the  estate  as 
rapidly  as  practicable.  At  any  rate,  the  payment  by  the 
defendant  of  an  indebtedness  of  the  estate  with  his  own 
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funds,  when  at  the  time  hf^  had,  aud  had  so  had  for  so 
long  a  period  a  much  larger  fund  belonging  to  the  estate, 
which  he  had  left  in  a  bank  out  of  the  Slate  where  it  was  not 
immediately  accessible,  and  which,  it  is  found  as  a  fact  by 
the  Court  below, there  was  no  need  of  retaining  in  said  bank,, 
was  negligence,  and  plaintiff  cannot  be  allowed  the  gratui- 
tous payment  made  out  of  his  own  funds. 

Modified. 


C.  M.  HERNDON  v.  THE  IMPERIAL  FIRE  INSURANCE  COM- 
PANY. 

Petition  to  Rehear — Practice  in  The  Suprevie  Court — Co7i8iUu' 

tion — Code. 

1.  The  Supreme  Court,  since  the  Constitution  of   1868,  is  an  organic 

branch  of  the  State  government,  and  not  bound  by  acts  of  the 
Legislature  undertaking  to  regulate  its  rules  of  practice. 

2.  Section  966  of  The  Code  (enacted  before  the  present  Constitution)^ 

cannot  be  allowed  to  give  the  losing  party  an  absolute  right  to  a 
rehearing,  and  to  have  his  petition  considered  by  the  whole  Court 
contrary  to  its  rule  governing  the  practice  in  such  cases. 

3.  Discussion  of  the  practice  in  the  Supreme  Court  and  its  powers  under 

the  old  and  new  Constitution,  by  Clark,  J, 

This  is  a  motion  by  defendant  to  rehear  this  cause,  argued 
before  the  Court  in  banc,  upon  the  ground  that  Rule  53,  which 
requires  the  endorsement  of  a  member  of  the  Court  before  a 
rehearing  is  granted,  is  contrary  to  law. 

Messrs.  G.   V,  Strong  and  J.    W.  Hinsdale^  for  defendant 
petitioner. 
Mr,  W,  W,  Fuller,  contra. 
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Clark,  J.:  The  moving  party  contends  that  The  Ood€,  §966, 
gives  the  losing  party  an  absolute  right  to  file  a  petition  to 
rehear,  and  that  it  must  be  considered   by  the  whole  Court/ 
If  it  be  conceded  that  this  section  is  conclusive  and  bears  the 
construction  placed  upon  it,  the  mover  is  out  of  Court  on  his 
own  showing,  as  this  motion  was  not  made  in  vacation,  nor 
within  the  first  twenty  days  of  this  term.    But  passing  by  that 
vital  objection,  if  "  filing"  within  the  meaning  of  that  statute 
is  to  be  construed  as  meaning  that  every  petition  to  rehear 
must  perforce  be  considered  by  every  member  of  the  Court, 
it  would  virtually  almost  double  the  business  of  this  Court. 
We  pay  counsel  who  appear  here  the  compliment  of  believ- 
ing their  contention  sound  and  just  when  they  present  a 
cause  for  our  decision.     If,  when  this  Court  comes  to  a  differ- 
ent conclusion,  the  statute  gives  the  losing  party  a  right  to* 
file  a  petition  to  rehear,  and  to  have  that  petition  considered 
by  the  Court  as  a  body,  and  the  Court  can  in  no  way  restrict 
such  right,  there  would  be  few  cases  in  which  such  petitions 
would  not  be  filed.     Counsel  in  the  argument  generously 
conceded  that  though  the  entire  Court  must  consider  such 
petition,  it  would  not  necessarily  be  compelled  to  hear  argu- 
ment.    But  we  fail  to  see  the  logic  of  that  concession,  if  the 
filing  of  a  petition  and  the  right  to  have  it  considered  by  the 
whole  Court  belongs   by   statutory  right  to  everyone  who 
loses  a  case  in  this  Court. 

Section  966  of  The  Code  was  enacted  long  prior  to  the 
Constitution  of  1868,  which  made  a  vital  change  in  the 
powers  of  this  Court,  as  has  been  pointed  out  in  several  decis- 
ions of  this  Court,  and  reaffirmed  recently  in  Ilorton  v.  Green^ 
104  N.  C,  400.  The  Supreme  Court  was  originally  created 
in  1818  by  legislative  enactment,  and  remained  till  1868,  as 
to  its  powers?,  its  duties,  its  rules,  even  as  to  its  very  existence^ 
subject  to  control  by  the  Legislature,  which  could  abolish  or 
modify  it  since  it  had  created  it.  By  the  Constitution  of 
1868,  Article  IV,  the  Supreme  Court  was  first  established  as 
111—25 
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an  organic  body  and  its  powers  defined..  In  Article  I,  section 
8,  it  is  provided  "the  legislative,  executive  and  supreme  judi- 
cial powers  of  the  government  ought  to  be  forever  separate 
and  distinct  from  each  other."  Article  IV,  section  12  of  the 
Constitution  provides  that  the  "  General  Assembly  may  r^u- 
late  by  law,  if  necessary,  the  methods  of  proceeding  io  the 
exercise  of  their  powers  of  all  the  Courts  below  the  Sapreme 
Court,  so  far  as  the  same  may  be  done  without  conflict  with 
other  provisions  of  this  Constitution." 

As  was  said  by  this  Court  in  Morton  v.  GreeUy  supra,  when 
construing  these  sections,  "to  the  judgment  and  experience 
of  this  Court  alone  is  delegated  by  the  organic  law  the 
power  of  establishing  rules  to  regulate  its  procedure  and  pro- 
vide for  the  dispatch  of  business  coming  before  it." 

When  the  first  Republican  Constitution  of  North  Carolina 
was  framed  at  Halifax,  in  1776,  a  largo  element  viewed  with 
distrust  the  then  untried  experiment  of  a  government  of  the 
people  by  themselves.  As  a  consequence,  the  whole  gov- 
ernment was  vested  in  a  Legislature  to  whose  supposed 
superior  wisdom  was  confided  the  selection  of  the  entire 
executive  and  judicial  departments,  and  as  a  further  check, 
one  branch  of  the  Legislature  was  chosen,  not  by  the  people 
at  large,  but  by  those  possessed  of  a  certain  amount  of  landed 
property. 

With  the  ()rogress  of  ideas,  the  Constitution  of  1835 
entrusted  the  election  of  the  Governor  to  the  people.  A  sub- 
sequent amendment  gave  the  Senate  to  the  popular  vote. 
The  Constitution  of  1868  gave  the  direct  election  of  the 
judiciary  and  also  of  the  heads  of  the  several  executive  depart- 
ments to  the  people  without  the  intermediary  of  a  legislative 
selection,  and  made  the  three  departments  of  the  government 
co-ordinate,  but  independent  of  each  other.  Each  of  the 
three  is  now  equally  based  upon  the  broad  basis  of  the  popu- 
lar will. 
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This  brief  review  of  the  development  of  popular  govern- 
ment in  North  Carolina  is  not  inappropriate.  The  members 
of  this  Court  receive,  like  the  Legislature  and  the  Executive, 
their  mandate  from  the  people.  The  same  organic  law  which 
gives  the  Legislature  power  to  make  rules  and  regulations 
for  the  orderly  and  regular  dispatch  of  business  in  its  ses- 
sions, free  from  the  control  or  interference  of  the  Executive 
or  of  this  Court,  gives  the  same  power  over  its  own  proce- 
dure, to  this  Court,  fiee  from  interference  from  either  of  the 
other  co-ordinate  branches  of  government.  Neither  body  has 
shown  any  disposition  to  encroach  upon  the  constitutional 
prerogatives  of  this  Court.  But  as  the  right  to  do  so  has  been 
raised  by  the  argument  in  this  case,  it  is  due  to  the  dignity 
of  the  Court  to  pass  upon  the  claim  to  legislative  interference 
put  forward  by  counsel. 

Section  966  of  The  Code  was  originally  adopted,  as  already 
stated,  under  the  old  Constitution,  when  the  Legislature  both 
created  the  Court  and  passed  rules  for  its  procedure.  It  was 
brought  forward  in  The  Code  probably  by  inadvertence,  since 
now  the  Court  owes  its  existence  to  the  Constitution,  and  its 
rules  are  prescribed  by  itself.  But  so  unobjectionable  was  this 
section  in  itself,  that  the  new  Court,  though  not  recognizing 
legislative  power  to  enact  it,  adopted  it  verbatim^  and  it  now 
stands  as  Rule  52  of  the  Court.  That  it  has  never  borne 
the  construction  placed  upon  it  by  counsel  is  shown  by 
the  fact  that,  even  under  the  old  Constitution  the  Court  did 
restrict  the  right  of  rehearing  almost  from  the  very  begin- 
ning by  refusing  to  reconsider  any  case  unless  the  petition 
was  concurred  in  by  two  other  members  of  the  bar  of  this 
Court  who  had  no  interest  in  the  cause,  and  who  should  cer- 
tify that  they  had  carefully  examined  the  whole  case,  and 
that  there  was  error  in  the  opinion  of  the  Court.  As  in  those 
early  days  the  bar  of  the  Supreme  Court  consisted  of  a  very 
few  lawyers,  mostly  gentlemen  of  long  experience,  this  served 
as  a  reasonable  restriction.    With  the  opening  of  railroads 
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and  the  increase  of  the  Supreme  Court  bar,  it  became  less 
difficult  to  procure  the  signatures  of  two  additional  counsel. 
The  Court,  in  Watson  v.  Dodd,  72  N.  C,  240,  referred  to  the 
readiness  with  which  "  two  amiable  and  accommodating  gen- 
tlemen" would  certify  that  there  was  error  in  an  opinion 
which  had  cost  the  five  members  of  the  Court  hours  of 
thought  and  conscientious  labor  to  elaborate.  But  notwith- 
standing this,  and  many  similar  reminders,  the  tide  of  appli- 
cations to  rehear  swelled  so  rapidly  that  in  the  92  Reports,  805 
(February,  1885),  years  before  any  of  the  present  members  of 
the  Court  occupied  a  seat  on  this  bench,  it  became  necessary 
to  adopt  the  rule  now  complained  of,  *'that  no  petition  to 
rehear  shall  be  docketed  until  one  of  the  Justices  of  the 
Supreme  Court  shall  have  endorsed  thereon  that  in  his  opin- 
ion the  case  is  a  proper  one  to  be  heard."  This  rule  has  since 
been  modified  very  properly  by  requiring  that  the  Justice 
who  makes  such  certificate  shall  be  one  of  those  who  con- 
curred in  the  opinion  sought  to  be  reheard,  and  giving  the 
petitioner  the  right  to  direct  the  Clerk  to  which  Justice  to  for- 
ward his  application  for  a  rehearing.  Our  attention  was  also 
called  on  the  argument  to  the  fact  that  the  word  "  docketed  " 
in  Rule  53  now  reads  "filed,"  but  construed  with  the  context 
the  meaning  is  the  same. 

Construing  Rules  52  and  53  together,  we  understand  that 
now,  as  always,  anyone  dissatisfied  witli  a  decision  of  this 
Court  can,  at  the  same  term,  or  in  vacation,  or  within  the 
first  twenty  days  of  the  next  term,  under  Rule  52,  **file  with 
the  Clerk"  a  petition  to  rehear.  Formerly,  before  that  peti- 
tion could  be  considered  at  all  b}^  the  Court,  the  certificate  of 
two  disinterested  counsel  was  required.  That  proving  insuf- 
ficient, in  1885  the  present  rule  was  adopted,  requiring,  in 
addition  thereto,  the  certificate  of  one  of  the  Justices  of  the 
Court.  When  that  is  obtained,  the  case,  under  Rule  53,  is 
*^  filed  for  hearing  "  or  docketed.  The  restriction  is  a  reasonable 
one,  since,  if  the  petitioner,  making  his  own  selection  of  the 
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Justice,  cannot  present  a  case  which  will  satisfy  one  member 
of  the  Court  upon  an  ex  parte  brief  that  the  case  is  a  proper 
cue,  even  to  be  reargued,  he  will  hardly  persuade  the  full 
bench,  when  there  is  opposing  counsel,  that  there  was  error 
in  the  former  opinion. 

These  restrictions  upon  an  unlimited  freedom  of  rehearing, 
have  been  proven  by  experience  to  be  absolutely  necessary. 
To  five  men  is  committed  in  the  last  resort  the  litigation  of 
a  State  whose  population  already  aggregates  not  far  from 
two  millions  of  people  and  whose  numbers,  whose  wealth, 
and  consequently  whose  volume  of  litigation,  will  steadily 
increase.  If  the  losing  party  in  this  Court  can,  at  his  unre- 
stricted will,  command  the  consideration  of  his  application 
for  a  second  hearing  by  the  entire  bench,  as  is  contended  on 
the  argument  in  this  case,  it  will  not  be  long  before  a  first 
hearing  in  other  cases  equally  deserving  will  become  almost 
an  impossibility.  Other  suitors  are  entitled  to  a  prompt  hear- 
ing, and  in  justice  to  them— and  not  for  the  ease  and  com- 
fort of  the  Court — we  must  adhere  to  the  rule  conceived  and 
adopted  by  the  prudent,  able  and  conservative  Judges — 
Smith,  Ashe  and  Merrimon— who  composed  this  Court  in 
1885,  that  "  no  case  can  be  filed  (for  rehearing)  till  endorsed 
by  a  Justice  of  the  Court  as  a  suitable  and  fit  one  to  be 
reheard."  Errors  are  committed  by  all  Courts  but  they  are 
by  no  means  so  numerous  and  alarming  as  they  must  seem 
to  counsel  who  lose  their  causes.  They  must  reflect  that  they 
have  against  them  the  opinion  of  the  opposite  counsel  and  of 
the  five  disinterested  lawyers  who  have  heard  the  cause 
debated  (or  at  least  a  majority  of  them)  The  Court  cannot 
spend  its  time  in  winnowing  "  chopped  over  straw,"  when 
there  is  always  a  vast  mass  of  new  cases  demanding  prompt 
as  well  as  careful  consideration. 

The  Constitution  guarantees  a  right  of  appeal,  but  that 
does  not  give  a  right  to  a  second  hearing,  any  more  than  it 
does  the  right  to  a  third  or  a  tenth  hearing.    The  petitioner 
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has  had  his  day  in  Court.  He  is  entitled  by  constitutional 
right  to  no  more.  When  the  Court  is  satisfied  by  the  certifi- 
cate of  two  disinterested  counsel,  and  by  the  further  certifi- 
cate of  a  member  of  the  Court  who  concurred  in  the  opinion, 
and  who  has  been  selected  by  the  petitioner  to  examine  into 
his  application,  that  the  cause  is  a  fit  one  to  be  reargued,  it 
will  defer  the  argument  of  appeals  which,  as  yet,  have  had  no 
hearing,  and  give  time  and  place  again  to  the  argument  of 
one  which  has  already  been  heard  and  determined.  But  it 
is  only  under  such  circumstances  that  this  will  be  done. 
This  is  due  to  the  party  who  has  gained  the  cause,  and  who 
has  a  reasonable  claim  to  rely  upon  the  calm  and  deliberate 
judgment  of  a  Court  of  last  resort  as  a  finality.  It  is  due  to 
the  counsel  and  suitors  in  appeals  yet  unheard,  who  should 
not  be  postponed  till  other  causes  are  argued  again  and 
again.  And  it  is  due  also  to  the  dignity  of  the  Court  that 
its  decisions  should  not  be  lightly  called  in  question  by 
every  loser  of  a  case  at  its  bar.  To  the  calm,  unbiased  judg- 
ment of  the  Court  must  be  left  the  determination  of  what 
restrictions  justice  to  others  and  to  the  applicant  requires 
should  be  placed  upon  the  grant  of  a  rehearing.  It  knows 
none  better  now  than  the  one  in  force  in  nearly,  if  not  all, 
appellate  Courts  of  requiring  the  endorsement  of  the  appli- 
cation bv  one  of  its  own  members. 

Petition  Dismissed. 
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3IARY  J.  FRENCH  v.  THE  MUTUAL  RESERVE  FUND  LIFE 

ASSOCIATION. 

Itisurance — Conditim  in  the  Policy — Contract — Receipt 

lo  renewal  of  a  life  insurance  policy  which  had  been  allowed  to  lapse^ 
the  company  accepted  payment  of  back  dues,  upon  the  condition 
recited  in  the  receipt  that  the  applicant  *'  was  living,  of  temperate 
habits,  in  good  health  then  and  for  twelve  months  past,  and  free 
from  all  disease,  infirmity  or  weakness":  Heldj  such  condition 
did  not  include  temporary  illness  not  severe  in  its  character,  which 
did  not  impair  his  constitution,  and  of  which  he  was  then  well. 

Civil  action,  tried  at  April  Term,  1892,  of  New  Hanover 
Superior  Court,  before  Winston,  J, 

Duval  French  was  insured  in  the  defendant  company  for 
the  benefit  of  his  sister,  the  plaintiff.  He  had  permitted  his 
policy  to  lapse  for  non-payment  of  dues,  but  subsequently  he 
had  paid  them  and  had  been  reinstated  by  the  defendant 
company,. and  at  the  time  of  his  death  he  owed  the  defendant 
Dothing.  When  reinstated  by  the  company  it  gave  him  a 
receipt  for  the  back  dues,  upon  which  was  printed  the  follow- 
ing: "The  conditions  upon  which  the  within  payment  (for 
which  this  receipt  is  given)  is  accepted  are  as  follows:  Firsts 
That  said  member  is  now  living  and  of  temperate  habits,  and 
is  now,  and  has  been  during  the  past  twelve  months,  in  con- 
tinuous good  health  and  free  from  all  disease,  infirmity  or 
weakness;  otherwise  said  payment,  and  this  receipt  and  said 
policy  shall  be  and  is  null  and  void,  and  the  sum  paid  hereon 
shall  be  subject  to  the  order  of  the  within-named  person. 
Second,  The  receipt  and  acceptance  of  the  within  sum  by  the 
Association  shall  not  be  held  to  waive  forfeiture  or  ex(»ira- 
tion  of  membership,  or  to  reinstate  membership,  or  to  create 
any  liability  on  the  part  of  the  Association  under  said  policy, 
except  upon  fulfillment  of  the  first  condition  of  this  receipt.'^ 
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There  was  evidence  tending  to  show  that  while  the  policy 
was  lapsed,  and  before  this  reinstatement  receipt  was  given, 
the  assured  had  been  unwell.  There  was  conflicting  evidence 
as  to  the  nature  of  this  illness,  the  plaintiff  contending  that 
it  was  slight,  temporary,  and  in  no  wise  affected  the  perma- 
nent health  of  the  assured.  The  defendant  contended  other- 
wise, that  the  illness  was  of  a  serious  nature,  and  furthermore, 
that  if  this  was  not  so,  by  the  terms  of  the  receipt,  if  the 
the  insured  had  been  sick  at  all  within  the  twelve  months 
prior  to  the  receipt,  he  had  not  been  "in  continuous  good 
health,"  and  the  reinstatement  was  void.  The  assured  was 
in  good  health  wlien  the  receipt  was  given  on  the  30th  of 
January,  1891,  and  died  of  typhoid  fever  on  the  13th  of  July, 
1891. 

The  Court  instructed  the  jury  that  "if  within  the  time 
specifled  in  the  conditional  receipt  the  only  illness  from 
which  Duval  French  suffered  was  of  a  temporary  nature, 
4ind  not  severe  in  its  character,  which  did  not  render  hira 
uninsurable,  and  which  indicated  no  vice  in  his  constitution, 
And  from  which  he  had  entirely  recovered  at  the  time  of 
making  the  payments  in  January,  1891,  then  they  should 
answer  the  second  issue,  Yes."  To  this  the  defendant 
excepted.  There  were  several  other  exceptions,  but  they  are 
all  substantially  embraced  in  this. 

The  second  issue  referred  to  was  as  follows :  "  Was  Duval 
French  in  continuous  good  health  and  free  from  all  disease, 
infirmity  or  weakness  for  twelve  months  prior  to  January 
30,  1891?" 

The  defendant  appealed  from  the  judgment  rendered. 

Mr.  Thomas  W,  Strange,  for  plaintiff. 
Mr.  John  W.  Hinsdale,  for  defendant. 

Clark,  J. :  We  think  the  instruction  of  his  Honor  was  cor- 
rect.    The  reasonable  construction  to  be  put  upon  the  agree- 
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ment  of  the  parties,  as  expressed  in  the  conditions  printed 
upon  the  reinstatement  receipt,  was  not  that  any  illness,  how- 
ever slight   or   insignificant,  within   the    preceding  twelve 
mouths,  should  vitiate  the  reinstatement.     It  could  mean  no 
more  than  that,  if  there  had  been  such  illness  or  impairment 
of  health  that  the  assured  would  not  have  been  received  if  he 
had  been  an  original  applicant  for  insurance,  the  reinstate- 
ment was  void    The  company  could  not  have  intended  to  put 
itself  in  a  better  condition,  or  the  defendant  in  a  worse  one, 
than  that.     Had  the  policy  been  maintained  in  force,  impair- 
ment of  health  would  not  give  the  company  a  right  to  cancel 
it;  as  it  had  lapsed,  the  company,  in  effect,  sa}  s  to  the  assured 
that  it  will  reinstate  him  upon  payment  of  unpaid  dues,  pro- 
vided he  is  in  unimpaired  health  and  would  be  insurable  as  a 
new  risk.   The  language  of  the  condition  is,  if  the  assured  is  of 
temperate  habits,  and  is  now  and  "  has  been  during  the  past 
twelve  months  in  continuous  good  health  and  free  from  all 
disease,  infirmity  or  weakness."     The  issue  presents  the  ques- 
tion if  there  had  been  a  compliance  with  that  ondition. 
The  Court  below  told  the  jury  that  if  the  assured,  during  the 
twelve  months  prior  to  the  reinstatement  had  suffered  no 
illness,  **  except  of  a  temporary  nature  and  not  severe  in  its 
character,  which  did  not  render  him  uninsurable,  which  indi- 
cated no  vice  in  his  constitution,  and  from  which  he  had 
entirely  recovered  at  the  time  of  making  the  payment,"  this 
was  a  compliance  with  the  condition  of  the  receipt.    The 
jury  found  the  fact  so  to  be.     Upon  such  finding  the  plaintiff 
should  be  entitled  to  recover  the  amount  due  by  the  terms  of 
the  policy  of  insurance.     The  simple  question  is  as  to  the 
construction  to  be  placed  upon  the  condition.     No  aid  can  be 
drawn  from  decisions  in  eases  more  or  less  similar  in  other 
States.     Certainly  a  slight  illness  did  not  come  within  the 
terms  quoted.     The  line  must  be  drawn  somewhere.     We 
think  that  indicated  in  the  charge  a  just  one. 

No  Error. 
MacRae,  J.,  dissents. 
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WILEY  NUNNERY  et  al.  v.  JOHN  AVERITT. 

Statute  of  Presumptions — Limitations ^Adminisiraton^ 

Accounts. 

1.  In  an  action  to  surcharge  and  falsify  and  restate  an  account  filed 

in  1865,  the  statute  of  presumptions,  instead  of  the  statute  of  limita- 
tions, is  proper  to  be  pleaded. 

2.  The  running  of  this  statute  was  suspended  during  the  minority  of 

plaintiffs  unless  represented  by  guardian. 

3.  Ten  years  seems  to  have  been  the  limit  prescribed  by  the  statute  of 

presumptions  in  such  actions^and  when  this  statute  is  pleaded  it  is 
incumbent  upon  the  plaintiffs  to  show  that  their  action  was  within 
the  limit,  and  if  not,  to  offer  evidence  in  rebuttal  of  the  pre- 
sumption. 

4.  The  relation  of  trustee  and  cestui  que  trust  does  not  now  exist  between 

the  plaintiffs  and  defendant,  because  the  latter  disavowed  it  by 
the  filing  of  the  final  account. 

5.  The  statute  of  limitations,  by  the  Acts  of  1893,  chapter  113,  will  be 

applicable  to  all  causes  of  action  accrued  before  1868  and  brought 
after  January  1.  1803. 


This  was  a  civil  action  tosurcharge  and  falsify  an  account, 
begun  before  the  Clerk  and  heard  before  Boykijt,  J,  upon  the 
pleadings  and  the  facts  found  by  the  Court,  at  the  May  Term, 
1892,  of  Cumberland  Superior  Court.     • 

The  Court  found  that  John  Averitt,  administrator  of  Wiley 
Nunnery,  filed  his  final  account,  supported  by  proper  vouch- 
er?, in  the  ofiice  of  the  Clerk  of  the  Court  in  18^.5  or  1886. 
John  C.  Callahan  was  Clerk.  The  vouchers  were  left  with 
the  Clerk.  The  administration  was  taken  out  before  the 
Clerk.  None  of  Wiley  Nunnery's  children  or  heirs  at  law- 
were  present  at  the  time  of  the  filing  the  account,  and  no  notice 
thereof  was  given  them.  One  of  his  children  was  born  after 
his  death.  The  final  account  cannot  be  found  on  the  records. 
There  was  a  small  balance  due  the  administrator  bv  the 
estate  in  said  settlement. 
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Wiley  Nunnery  died  in  April,  1865.  His  children  were: 
Charlie,  Martha  Jane,  Wiley,  Charity  and  Dennis  White. 
The  last  was  born  October  19,  1865.  The  other  children 
died  without  issue.  Martha  Jane  and  Charity  were  more 
than  twenty-one  years  of  age  when  they  married.  The  writ 
issued  January  6,  1889. 

The  Court  ordered  that  an  account  be  stated  between  the 
defendant  and  each  of  the  plaintiffs.  The  defendant  appealed. 

Mr,  N.  W.  Ray,  for  plaintiffs. 
Mr.  J.  W.  Hinsdale^  for  defendant. 

Clark,  J.:  It  is  found  as  a  fact  that  the  defendant  admin- 
istrator "filed  his  final  account,  supported  by  proper  vouchers^ 
in  the  oflSce  of  the  Clerk  of  the  Court  in  1865  or  1866,  and 
by  this  return  there  was  a  small  balance  due  the  administrator 
by  the  estate."  This  is,  therefore,  in  effect,  an  action  to  sur- 
charge, falsify  and  restate  the  account.  The  defendant  pleads 
the  six  years  statute  of  limitations,  and  also  the  statute  of 
presumptions.  The  cause  of  action  accrued  when  the  final 
account  was  filed,  the  running  of  (he  statute  being  suspended, 
as  to  those  of  the  plaintiffs  who  were  under  age,  until  their 
majority,  unless  represented  by  a  guardian.  Gulp  v.  LeCy  109 
N.  C,  675. 

The  final  account  was  filed  ex  parte,  and  had  it  been  done 
since  1868  the  six  years  statute  of  limitations  would  not  have 
applied,  and  the  reference  to  take  the  account  would  have 
been  proper.  Woody  v.  Brook»,  102  N.  C  ,  334 ;  The  Code,  §  1 58. 
Ten  years  would  then  have  been  the  limitation  applicable, 
and  if  pleaded  it  would  have  been  incumbent  upon  the  plain- 
tiffs to  show  that  their  cause  of  action  was  not  barred.  Hussey 
v.  Kirkmart,  95  N.  C,  63 ;  Hobbs  v.  Barefoot,  1 04  N.  C,  224 ;  Moore 
V.  Gamer,  101  N.  C,  374.  This  is  not  done  as  to  any  of  the 
plaintiffs  except  Dennis  Nunnery, either  by  allegation  or  find- 
ing of  fact.     It  does  not  appear  as  to  any  of  the  others  whea 
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they  became  of  age,  or  that  ten  years  have  not  since  elapsed 
before  this  action  began. 

But  here  the  cause  of  action  accrued  prior  to  1868,  and  the 
statute  of  presumptions  is  sufficiently  pleaded.  There  was  no 
express  statute  as  to  the  length  of  time  necessary  to  presume 
A  release  of  the  right  to  surcharge  and  restate  a  final  account, 
duly  filed  and  audited,  but  by  analogy  it  seems  to  have  been 
ten  years,  the  same  length  of  time  which  is  now  required  by 
The  Code,  §  158,  to  bar  such  action.  As  already  stated,  after 
this  plea  was  pleaded,  it  was  incumbent  upon  the  plaintiffs  to 
show  that  their  action  was  brought  within  the  prescribed  time, 
and  if  it  was  not,  to  offer  evidence  in  rebuttal  of  the  pre- 
sumption. The  judgment  below  will,  therefore,  be  modified  so 
as  to  direct  the  account  to  be  stated  between  the  defendant 
and  Dennis  Nunnery  only. 

This  is  not  like  the  case  of  Bashee  v.  SurleSy  77  N.  C ,  62, 
where  it  is  held,  that  prior  to  1868  there  was  no  statute  of  limi- 
tations or  presumptions  which  would  bar  an  action  by  distrib- 
utees against  an  executor  or  administrator  for  their  distribu- 
tive shares.  This  was  on  the  ground  that  the  relation  of 
trustee  and  cestui  que  trust  existed.  But  here  the  defendant, 
by  filing  his  final  account  showing  a  balance  due  himself, 
disavowed  the  trust.  He  put  the  plaintifi*s  on  notice,  and  if 
for  ten  ye'krs  after  respectively  coming  of  age  they  acqui- 
esced, they  are  presumptively  barred.  Hodges  v.  Council,  86 
N.  C,  181. 

After  January  1, 1893,  the  same  statutes  of  limitations  will 
be  applicable  in  all  actions  begun  after  that  day,  to  causes  of 
action  accruing  before  1868,  as  are  now  applicable  to  causes  of 
action  accruing  since.  Chapter  113,  Acts  of  1891.  This  will 
avoid  much  confusion  now  incident  to  the  application  of  the 
statutes  of  limitations  and  presumptions.  The  provisions  of 
The  Code  in  reference  to  the  statute  of  limitations  leave  much 
to  be  desired.  Many  cases  are  left  unprovided  for,  and  in 
other  instances  the  statute  is  confusing  and  ambiguous.    The 
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construction  placed  by  the  Court  upon  some  of  its!pro visions 
are,  hence,  not  altogether  reconcilable.  It  is  desirable  that  the 
law-making  power  should  enact,  if  possible,  a  simpler  statute^ 
and  a  more  comprehensive  one,  which  would  leave  less  to 
discussion  as  to  its  purport. 
Per  Curiam.  Error — Modified. 


S.  H.  WILEY  V.  THE  COMMISSIONERS.OF  SALISBURY. 

Taxation  of  Corporations — Municipal  Corporations — Constitii- 

tion — Shares  of  Stock — Residence. 

1.  The  shares  of  stock  in  a  corporation  doing  business  joutside  the  cor- 

porate limits  of  a  town,  and  owned  by  persons  residing  therein, 
are  not  subject  to  taxation  by  the  town  under  its  charter  author- 
izing  the  taxation  of  real  and  personal  property^Jmoneys,  bonds, 
stocks  and  other  subjects,  liable  to  taxation  under  the  laws  and 
Constitution  of  the  State. 

2.  The  property  in  such  stock  does  not  follow  and  is  not  fixed  by  the 

ntus  of  the  residence  of  its  owner,  but  is  fixed  by  the;  Legisla- 
ture prescribing  where  and  how  it  shall  be  listed  and  taxed,  t.  e., 
at  its  principal  place  of  business. 

• 

This  was  a  controversy  without  action  submitted  upon 
a  case  agreed  under  section  567  of  The  Code,  heard  before 
Melver,  J.,  at  Chambers  at  the  February  Terra,  1892,  of 
Rowan  Superior  Court. 

The  Court  gave  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

The  following  are  the  material  facts : 

1.  The  plaintiff  is  a  resident  of  the  town  of  Salisbury,  and 
has  been  for  many  years,  and  is  the  owner  of  four  hundred 
(400)  shares  of  the  capital  stock  of  the  Salisbury  Cotton 
Mills,  of  the  par  value  of  one  hundred  dollars  per  share. 
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2.  The  said  Salisbury  Cotton  Mills  is  a  corporation  duly 
created  and  organized  by  and  under  the  laws  of  this  State. 

3.  The  defendant  is  a  municipal  corporation  chartered  by 
the  laws  of  this  State. 

4.  The  said  Salisbury  Cotton  Mills  owns  a  mill  and  other 
property,  all  of  which  is  situate  outside  of  the  corporate 
limits  of  the  town  of  Salisbury;  that  the  said  Salisbury  Cot- 
ton Mills  owns  no  property,  either  real  or  personal  within 
the  corporate  limits  of  said  town  of  Salisbury,  and  that  its 
office  is  situate  outside  of  said  town. 

5.  In  the  year  1891  at  the  time  required  for  listing  prop- 
erty for  taxation  in  said  town,  the  plaintiff  refused  and  failed 
to  give  in  to  the  list-taker  for  said  town,  the  defendant,  said 
four  hundred  shares  of  the  capital  stock  of  said  Salisbury 
Cotton  Mills,  claiming  that  they  were  not  liable  to  laxalion 
by  said  town. 

6.  Bv  order  of  the  Board  of  Commissioners  of  said  town, 
said  four  hundred  shares  of  capital  stock  in  th^  said  Salis- 
bury Cotton  Mills,  owned  by  plaintiff  as  aforesaid,  were 
ordered  to  be  placed  by  the  list  taker  for  said  town  on  the 
list  for  taxation  and  were  assessed  and  valued  at  par,  that 
being  the  valuation  rendered  by  said  Salisbury  Cotton  Mills 
to  the  list-takers  and  assessors  for  the  State  tax  and  adopted 
by  them. 

7.  The  assessed  valuation  of  all  the  real  and  personal 
property  of  said  corporation,  the  Salisbury  Cotlon  Mills,  as 
rendered  to  and  adopted  by  the  list-takers  and  assessors  for 
State  and  county  tax  was  one  hundred  and  fifty  thousand 
<iollars,  and  the  valuation  of  the  fifteen  hundred  shares,  in 
all,  of  the  capital  stock  of  said  corporation,  as  rendered  to 
and  adopted  by  them,  was  a  like  amount  of  one  hundred 
and  fifty  thousand  dollars,  and  no  remainder  was  listed  by 
them  as  capital  stock  of  said  corporation. 

8.  The  said  Board  of  Commissioners,  the  defendant,  at  the 
regular  meeting  in  1891,  levied  a  tax  of  three-fourths  of  one 
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per  cent.,  or  seventy-five  cents  on  one  bun<lred  dollars  worth 
of  property,  on  all  real  and  personal  property,  including  sol- 
vent credits  and  stocks  in  incorporated  companies. 

9.  The  tax-list  for  the  year  1891  was  placed  in  the  hands 
of  Greorge  Shaver,  the  tax-collector  of  said  town,  who  made 
demand  upon  plaintiff  for  the  sum  of  three  hundred  dollars, 
being  the  amount  of  the  tax  so  levied  upon  the  four  hundred 
shares  of  the  said  capital  stock  so  owned  by  plaintiff,  and 
placed  upon  the  tax-list  of  said  town  as  aforesaid,  and  plain- 
tiff, under  protest,  paid  the  same,  and  holds  therefor  the 
receipt  of  the  said  tax-collector  for  the  said  town. 

10.  The  plaintiff  has  made  demand  in  writing  upon  the 
defendant,  the  said  Board  of  Commissioners  of  the  town  of 
Salisbury,  and  upon  its  said  tax-collector,  for  the  return  of 
said  amount  of  three  hundred  dollars  so  paid  as  taxes  under 
protest,  and  the  defendant  and  its  said  tax-collector  refused, 
and  still  refuse,  to  pay  the  same  over  to  plaintiff. 

11.  The  charter  of  the  town  of  Salisbury  provides  **  that  the 
Board  of  Commisioners  may,"  &c.  Chapter  34,  Private  Laws 
of  North  Carolina,  1885,  entitled  *'  An  Act  to  amend  the  char- 
ter of  the  town  of  Salisbury,"  ratified  the  23d  day  of  February, 
1885,  which  is  made  a  part  of  this  case. 

The  question  subm  i tted  is  whether  the  shares  of  stock  owned 
by  plaintiff  are  subject  to  taxation  by  defendant,  and  liable 
to  the  levy  so  made  by  it. 

Plaintiflf  demands  judgment  for  three  hundred  dollars  and 
for  costs. 

Defendant  demands  judgment  for  costs. 

Jifr.  r.  F.  KluttZy  for  plaintiff. 
Jdr.  Kerr  Craige,  for  defendant. 

BuRWELL,  J.:  The  Constitution  (Article  VII,  §  9)  provides 
that  all  taxes  levied  by  any  county,  city,  town  or  township 
shall  be  uniform  and  ad  valorem  upon  all  property  in  the  same 
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and  (Article  V,  §  3)  that  laws  shall  be  passed  taxing  by  a  uni- 
form rule  all  moneys,  credits,  investment  in  bonds,  stocks, 
joint  stock  companies  or  otherwise,  and  also  all  real  and  per- 
sonal property,  according  to  its  true  value  in  money. 

These  provisions  of  the  organic  law  have  been  often  con- 
strued by  this  C»>urt,  and  from  the  decisions  the  following 
principle  -of  taxation  in  this  State  may  be  considered  as  now 
firmly  established  : 

1.  "It  is  the  provision,  and  was  the  purpose  of  the  Consti- 
tution, that  thereafter  there  should  be  no  discrimination  in 
taxation  in  favor  of  any  class,  person  or  interest,  but  that 
everything  real  and  personal,  possessing  value  as  property 
and  the  subject  of  ownership,  shall  be  taxed  eqv/illy,  and  by  a 
uniform  rule.  In  this  respect  the  present  Constitution  shows 
no  favor  and  allows  no  discretion."  Kyle  v.  Commissioners,. 
75  N.  C,  445. 

2.  That  all  levies  of  taxes,  whether  by  the  State  or  by  a 
county,  city,  town  or  township,  must  be  laid  by  one  uniform 
rule,  to-wit,  the  rule  established  by  the  legislative  department 
of  the  State  government  in  its  revenue  acts.  Kyle's  case, 
supra ;  Redmond  v.  Commissioners,  106  N.  C,  122. 

The  Legislature,  acting  under  these  mandates  of  the  Con- 
stitution, as  interpreted  by  this  Court,  has  established  a  sys- 
tem of  taxation  embraced  in  what  are  known  as  the  '*  Revenue 
Act "  and  the  "  Machinery  Act,"  and  has  determined  where  and 
by  whom  all  the  property,  real  and  personal,  within  the  State, 
shall  be  listed  or  returned,  and  how  and  by  whom  its  taxable 
value  shall  be  ascertained ;  and  it  has  been  held  that  the  rules 
and  regulations  so  fixed  fortheguidanceoftheoflScers  charged 
with  tlie  listing  and  assessment  of  property  for  purposes  of 
State  taxation,  govern  and  control  the  action  of  county  and 
other  municipal  officers  charged  with  the  listing  and  assess- 
ment of  property  for  municipal  taxation.  Railroad  v.  WU- 
mingion,  72  N.  C,  73;  Kyle's  case,  supra;  Cobb  v.  Elizabeth 
City,  75  N.  C,  1 ;  Covington  v.  Rockingham,  93  N.  C,  134. 
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It  seems  to  follow,  from  the  cases  above  cited,  that  if  the 
Legislature  has  established  a  "uniform  rule"  for  the  listing 
and  assessment  for  taxation  of  stock  in  domestic  manufactur- 
ing corp  »rations,  the  tax  of  which  the  plaintiff  complains  is 
invalid  if  the  Board  of  Commissioners  of  the  town  of  Salis- 
bury violated  that  **  uniform  rule  "  when  they  assessed  that 
tax  against  the  plaintiff  and  require!  him  to  pay  it.  The 
inquiry,  then,  is — 

Has  the  Legislature  estal)lished  a  uniform  rule  for  the  list- 
ing aufl  assessment  for  taxation  of  stock  in  domestic  manu- 
facturing corporations? 

And  this  inquiry  seems  especially  pertinent  in  this  case^ 
for  the  charter  of  the  defendant  provides  (Private  Laws  1885, 
ch.  34,  sec.  14)  that  the  Board  of  Commissioners  of  said  town 
shall  have  power  to  levy  taxes  on  real  and  personal  property, 
moneys,  bonds,  stocks  ami  other  subjects  "  which  may  be 
liable  to  taxation  according  to  the  Constitution  and  the 
Laws."  And  section  18  of  said  charter  is  as  follows  :  "  The 
real  and  personal  property  assessed  for  town  taxation  shall 
be  according  to  the  valuation  for  State  taxes;  and  the  Clerk 
of  the  Board  of  Commissioners  for  said  town,  or  other  suitable 
person,  shall  advertise  and  take  the  list  of  taxables  in  the 
town  at  the  time  and  in  the  manner  prescribed  by  law  for 
the  collection  of  State  taxes." 

It  seems,  therefore,  that  the  Legislature,  not  content  with 
the  general  law  governing  the  action  of  municipal  officers  in 
matters  of  taxation,  as  above  stated,  emphatically  declared  in 
the  charter  of  this  town  that  its  Board  of  Commissioners 
should  list  the  taxables  at  the  time  and  in  the  manner  pre- 
scribed by  law  for  State  taxes. 

In  section  three  of  the  act  to  raise  revenue,  ratified  March  2, 
1891,  it  is  enacted  that  "there  shall  be  levied  and  collected  an- 
nually an  advaloremiax  of  twenty-five  cents  on  every  one  hun- 
dred dollars  value  of  real  and  personal  property  in  this  State, 
and  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock 
111—26 
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companies,  or  otherwise,  required  to  he  luted  in  "  An  Act  to 
provide  for  the  assessment  of  property  and  collection  of  taxes." 
From  this  provision  it  appears  that  the  plaintiff's  stock  was 
not  to  be  taxed  unless  the  last  named  act  (commonly  called 
the  Machinery  Act)  required  it  to  be  listed.  We  turn,  there- 
fore, to  this  last  named  act  (Laws  1891,  ch.  326)  to  ascertain 
if  it  is"  required  to  be  listed,"  and  we  find  in  section  fifteen 
the  provisions :  *'  Persons  owning  shares  in  incorporated  com- 
panies, taxable  by  law,  are  not  required  to  deliver  to  the  list- 
taker  a  list  thereof,  but  the  president  or  other  chief  officer 
shall  deliver  to  the  list-taker  a  list  of  all  the  shares  of  stock 
held  therein  and  the  value  thereof,  except  banks.  The 
tax  assessed  on  shares  of  stock  embraced  in  said  list  shall 
be  paid  by  the  corporation  respectively."  "All  personal 
property,  except  such  shares  of  capital  stock  and  other  prop- 
erty as  are  directed  to  be  listed  otherwise  in  this  act, shall  be 
listed  in  the  township  in  which  the  p)erson  so  charged  resides 
on  the  first  day  of  June.  The  residence  of  a  corporation, 
partnership  or  juint-stock  association,  for  the  purposes  of  this 
act,  shall  be  deemed  to  be' in  the  township  in  which  itsprin- 
cipalloftice  or  place  of  business  is  situated."  And  section 
forty-one  of  the  act  is  as  follows: 

"Bridge,  express,  ferry,  gas,  manufacturing,  minings  savings 
bank,  stage,  steamboat,  street  railroad,  transportation  and 
all  other  companies  and  associations  incorporated  under  the 
laws  of  this  State,  except  insurance  companies,  shall,  in  addi- 
tion to  the  other  property  required  by  this  act  to  be  listed, 
make  out  and  deliver  to  the  assessor  a  sworn  statement  of  the 
amount  of  its  capital  stock,  setting  forth  particularly — 

"  1.  The  name  of  the  location  of  company  or  association. 

"  2.  The  amount  of  capital  stock  authorized  and  the  num- 
ber of  shares  into  which  such  capital  stock  is  divided. 

"  3.  The  amount  of  capital  stock  paid  up. 

"  4.  The  market  value,  or  if  no  market  value,  then  the  act- 
ual value  of  the  shares  of  stock. 
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"5.  The  assessed  valuation  of  all  its  real  and  personal  prop- 
erty (which  real  and  personal  property  shall  be  listed  and 
valued  as  other  real  and  personal  property  is  listed  and 
assessed  under  this  chapter). 

"  The  aggregate  amount  of  the  fifth  item  shall  be  deducted 
from  the  aggregate  value  of  its  shares  of  stock  as  provided  by 
the  fourth  item,  and  the  remainder,  if  anj'^,  shall  be  listed  by 
the  list-taker  in  the  name  of  such  company  or  corporation  as 
capital  stock  thereof." 

Thus  it  is  seen  that  the  Legislature  has  established  a  "uni- 
form rule  "  for  the  taxation  of  the  property  of  all  such  man- 
ufacturing corporations  as  the  Salisbury  Cotton  Mills,  and 
under  that  rule  the  plaintiff  was  not  required  to  list  his  stock 
in  that  corporation  for  State  taxation  ;  and  because,  as  we 
have  seen,  this  uniform  rule  binds  the  municipal  officers  or 
list-takers  also,jthe  plain  tiff  was  not  required  to  list  it  for  tax- 
ation with  them,  and  since  this  stock  of  the  plaintiff  was  not 
required  to  be  listed  for  town  taxation,  it  cannot  be  taxed  by 
the  municipality. 

But  it  may  be  said  this  stock  is  personal  property ;  being 
such,  it  follows  the  person  ;  it  is  therefore  property  within 
the  town  and  must  be  taxed.  Redmond's  case,  supra.  The 
reply  to  this  argument  is  that  while  it  is  true  that  such 
personal  property,  for  general  purposes,  follows  the  person  of 
the  owner,  the  Legislature  has  power  to  fix  the  situs  of  all 
such  taxables,  and  it  has,  in  effect,  by  the  enactments  here- 
tofore quoted,  fixed  the  situs  of  stock  in  domestic,  manufac- 
turing and  other  named  corporations  at  "  the  residence  "  of 
such  corporation,  w^hich  is  defined  to  be  where  its  principal 
oflBce  or  other  place  of  business  is.  The  plaintiff's  certificates 
of  stock  are  merely  evidences  of  his  "  right  to  a  certain  pro- 
portion of  the  capital  stock  "  of  the  corporation,  and  for  pur- 
poses of  revenue  the  siiiis  of  that  stock  could  be  put  by  the 
Legislature  at  the  principal  place  of  the  business  of  the  com- 
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pany.     Redmond  v.  Commisdonera,  106  N.  C,  122 ;  Bute  v. 
Commissiojiers,  79  N.  ( •.,  267. 

We  therefore  conclude  that  the  Legislature  has  adopted  a 
upiform  rule  for  the  taxation  of  the  shares  of  stock,  such  as 
the  plaintiff's  in  the  Salisbury  Cotton  Mills,  and  that  under 
that  rule  the  plaintiff  was  not  required  to  list  such  stock  either 
for  State,  county  or  town  purposes. 

We  conclude,  therefore,  that  the  method  for  taxing  domes- 
tic corporations  prescribed  in  the  Act  of  1891,  which  is  the 
same  as  the  Act  of  1887,  is  valid  ;  and  that  by  it  the  plaintiff 
was  not  required  to  list  his  stock  in  the  Salisbury  Cotton  Mills 
for  town  taxation,  and  that  upon  the  facts  a;ireed  upon  his 
Honor  should  have  given  judgment  in  his  favor. 

Error. 


GEORGE  W.  FOWLER  et  al.  v.  J.  E.  OSBORNE  et  al. 

Action  to  Recover  Land— Estoppel — Statute  of  Presumptions. 

In  an  action  for  the  posseseion  of  land,  it  appeared  that  in  1867  the 
defendants'  ancestor  had  executed  a  bond  to  the  ancestor  of  plain- 
tiffs, and  in  1868  bad  made  deeds  to  her  absolute  upon  their  face, 
but  intended  as  security  for  a  debt  due  by  said  bond,  but  be, 
defendants*  ancestor,  had  continued  and  remained  in  possession  of 
the  lands  conveyed  in  said  deed  till  the  time  of  this  action,  in  1890; 
and  that  in  a  former  action  between  the  parties  hereto,  to  which 
also  the  personal  representatives  of  both  their  deceased  anoeston 
were  also  parties,  pleaded  by  defendants  as  an  estoppel,  it  had  been 
adjudged  that  the  debt  was  satisfied  and  the  land  dischargiid  of 
the  lien  of  the  trust  raised  by  said  deeds:  Held,  (1)  that  the  plain- 
tiffs were  barred  of  their  recovery;  (2)  a  re-conveyance  of  the  land 
or  abandonment  of  the  claim  to  the  lien  was  presumed;  (3)  the 
joinder  of  unnecessary  parties  did  not  impair  the  estoppel. 
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Civil  action  for  possession  of  land,  tried  at  May  Terra, 
1892,  of  the  Superior  Court  of  Iredell  County,  before 
Mclver,  J. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  D.  M,  Furches  and  T.  B.  Bailey  (by  brief),  for  plain- 
tiffs. 
Messrs.  Armfield  &  Turner  (by  brief),  for  defendants. 

Avery,  J.:  The  action  is  brought  to  recover  possession  of 
land  conveyed  by  the  ancestor  of  the  defendants  to  the  ances- 
tor of  the  plaintiffs  by  two  deeds  absolute  upon  their  face.  If 
nothing  more  appeared,  the  plaintiffs  would  be  entitled  to  an 
affirmative  response  to  an  issue  involving  the  title  But  the 
defendants  pleaded  as  an  estoppel  the  judgment  in  a  former 
action  between  the  same  parties,  with  the  personal  representa- 
tives of  the  mother  of  plaintiffs  and  of  the  father  of  the 
defendants  as  additional  parlies  plaintiff  and  defendant  re- 
spectively. The  former  action  (which  came  up  on  appeal, 
entitled  Morris  v.  Osborne,  104  N  C,  609)  was  founded  upon 
the  allegation  that  the  very  deeds  now  relied  on  as  evidence, 
of  title  were,  in  fact,  a  security  for  the  payment  of  a  note  for 
$930,  executed  by  Thomas  A.  Osborne,  the  father  of  defend- 
ant?, on  the  17th  of  December,  1866,  and  payable  to  Eliza  H. 
Fowler,  the  mother  of  plaintiffs.  In  that  action  the  plaintiffs, 
in  the  prayer  for  relief,  asked  (1)  for  judgment  for  the  amount 
of  the  note  with  interest  and  cost;  (2)  that  the  defendant 
administrator  Tomlinson  be  required  to  sell  the  land  unless 
the  judgment  should  be  paid  within  a  reasonable  time;  (3)  for  .  \  ^^  ^. 
general  relief;  (4)  for  possession  of  the  land.  The  defendante^  i 
in.  their  answer  in  the  former  action  admitted  that  the  nme 
was  given  to  secure  indebtedness,  but  insisted  that  it  was  exe- 
cuted as  security  for  an  account  instead  of  the  note  sued  on, 
and  that  the  note  was  paid,  or  presumed  by  law  to  have  been 
paid,  on  account  of  the  lapse  of  time.    The  defendants  might 
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have  raised  an  issue  by  denying  that  the  deeds  were  in  fact 
mortgages,  and  their  admission  of  the  allegation  in  the  com- 
plaint that  the  deed  was  executed  as  a  mortgage,  though  to 
secure  an  account,  was  equivalent  to  a  finding  on  an  issue 
when  there  is  a  denial.  The  jury  responded  to  an  issue  sub- 
mitted in  that  case  that  the  debt  (the  note  for  $930)  had  been 
paid,  or  that  the  presumption  of  payment  had  arisen  by  the 
lapse  of  time  and  had  not  been  rebutted,  which,  in  contem- 
plation of  law,  was  the  same  thing.  The  adjudication  between 
all  of  the  parties  in  interest  that  a  debt  has  been  paid,  is  the 
very  highest  evid.*nce  of  a  fact  of  payment,  and  the  effect  of 
such  abjudication,  whether  founded  upon  direct  proof  or 
unrebutted  presumption,  is  to  discharge  the  lien  and  ordina- 
rily to  leave  the  mortg;igee  under  a  mortgage  deed,  or  the 
grantee  under  an  absolute  deed,  executed  as  a  security  for  the 
debt,  as  the  holder  of  the  naked  legal  estate  compellable,  in 
a  suit  brought  by  the  mortgagoror  the  grantor  (or  the  heirs  of 
either,  as  the  case  may  be)  to  formally  discharge  the  lien  or 
reconvey  the  land.  1  Jones  on  Mortgages,  §§972  and  973; 
2  Ibiti,  §  1060  But  the  note  sued  on  in  the  former  action  was 
executed  bv  Thomas  Osborne  in  1867,  and  the  deeds  on  which 
plaintiffs  rely  to  show  title  in  1868,  while  this  action  was  not 
brought  till  July,  1890. 

In  liai/  V.  Pearcff  84  N.  C,  485,  it  was  held  that  where 
presumption  of  payment  of  the  debt  secured  by  a  mortgage 
deed  arose  by  the  lapse  of  ten  years  (under  sec.  19,  ch.  65, 
Rev.  Code)  from  the  date  of  the  note  or  of  some  act,  such 
as  the  last  payment  made  u|K)n  it,  shown  in  rebuttal  of  the 
presumption,  the  Courts  would  presume  also,  as  against  the 
mortgagee  or  his  assignee,  that  there  had  been  a  reconvey- 
ance, although  the  deed  and  bonds  remained  in  the  posses- 
sion of  such  mortgagee  or  his  assignee.  In  our  case  there 
had  been  a  conclusive  determination,  at  least  of  the  contro- 
versy as  to  the  payment  of  the  debt  and  the  character  of 
the  detd.     If,  with  such  data,  a  reconveyance  of  the  legal 
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estate  is  presumed,  the  claim  of  the  plaintiffs  to  recover  on 
the  deed  would  be  settled,  without  entering  upon  the  discus- 
sion of  the  question  whether  the  issue  as  to  title  might  have 
been  adjudicated  in  the  former  action  after  the  record  then 
made  by  leave  of  Court  that  the  plaintiffs  entered  a  noL  pros. 
as  to  the  allegation  of  title  and  demand  for  possession  set 
forth  in  their  complaint.  The  lapse  of  more  than  twenty 
year.^,  from  January  1, 1870,  to  July,  1890,  during  which 
time  it  seems  to  be  admitted  that  the  defendants  were^  in 
possession  of  the  land,  would  give  rise  to  the  presumption 
of  an  abandonment  by  the  plaintiffs,  if  no  other  fact  was 
considered  as  concluded  by  the  former  action  except  that 
the  deed  absolute  upon  its  face  was  in  reality  a  mortgage.^ 
The  admission  as  to  the  character  of  the  deed  being  equiva- 
lent to  a  finding  of  fact  by  the  jury,  and  the  debt  having^ 
been  paid  before  this  action  was  brought,  we  would  be  giving 
a  very  narrow  construction  to  the  statute  {Tlte  Code,  ch.  65, 
§  19),  were  we  to  hold  that  even  in  the  absence  of  the  plea  or 
proof  of  continuous  possession  fojr  twenty  years  or  ten  years 
by  defendants,  but  in  the  face  of  a  plea  of  estoppel,  under 
which  they  s,how  that  the  deed  is  a  mortgage  and  the  debt 
paid,  that  the  plaintiffs  could  recover  in  a  Court  where  law 
and  equity  are  administered  upon  a  bare  legal  title  which 
they,  in  contemplation  of  law,  have  either  abandoned  or 
hold  subject  to  the  demand  of  the  defendants  for  a  reconvey- 
ance. Supposing  the  former  action  to  have  been  brought 
originally  only  for  a  foreclosure  of  the  mortgage,  without 
any  allegation  of  the  unlawful  withholding  of  or  prayer  for 
possession ;  or  that  the  entry  of  the  nol.  pros,  brought  about 
the  same  state  of  affairs,  two  questions  were  still  involved 
in  the  controversy.  The  plaintiff  could  not  demand  his 
decree  till  he  should  establish  the  facts:  first,  that  the  debt 
was  due  and  owing;  second,  that  the  deed  was  executed  as  a 
mortgage  to  secure  its  payment.  The  execution  of  the  deeds 
was  admitted,  but  the  debt  was  shown  to  have  been,  in  legal 
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<*ontempIation,  sUisfied.     The  Court  adjudged  that  the  note 
sued  on  had  been  paid,  and  upon  the  pleadings  and  verdict, 
certainly  with  the  additional  admission  made  upon  the  trial 
and  recited  in  the  decree  that  the  defendants  had  been  in 
possession  since  the  execution  of  the  deed,  it  was  within  the 
power  of  the  Court,  and  it  was  the  duty  of  the  Judge,  on 
motion  of  the  defendants  therein,  to  further  adjudge  and 
declare  that  the  land  was  "discharged  from  the  operation  of 
any  lien  arising  from  said  trust."     This  adjudication  being 
binding  upon  the  heirs  at  law  of  both  of  the  parties  to  the 
original  doiid,  it  would  follow,  under  the  principle  laid  down 
in  Ray  v.  Pearce^  supra,  that  a  reconveyance  by  Elizi  H. 
Fowler  or  her  heirs,  to  Thomas  Osborne  or  his  heirs,  would 
be  presumed   from  the  lapse  of  time,  and  the  discharge  of 
the  lien  to  have  been  actually  made. 

The  presence  of  the  personal  representatives  of  both  par- 
ties to  the  deed,  in  addition  to  their  respective  heirs,  did  not 
destroy  the  conclusive  effect  of  a  judgment  as  to  any  issue 
actually  involved  upon  the  heirs  at  law  of  either.  The 
joinder  of  an  unnecessary  party  even  would  not  relieve  the 
heirs  from  the  estoppel  created  by  the  judgment,  nor  w^ould 
the  presence  of  parties,  made  necessary  by  another  phase  of 
a  former  action,  impair  the  force  of  an  adjudication  of  any 
question  that  should  afterwards  arise  between  parties,  all  of 
whom  were  before  the  Court  when  such  adjudication  was 
made. 

We  can  thus  dispose  of  this  case  without  recourse  to  the 
well  established  principle  that  the  parties  to  an  action  are, 
as  a  general  rule,  concluded,  not  only  as  to  issues  that  were 
litigated,  but  as  to  matters  that  might  have  been  determined 
therein.  "The  estoppel  is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it,  as  necessary  stef)s  or  the 
groundwork  upon  which  it  must  have  been  founded." 
Sedgwick  4  Wait,  etc.,  sec.  508. 
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Where  the  plaintiffs  in  an  action  pray  for  general  relief, 
or  even  in  the  absence  of  any  prayer  at  all,  it  is  the  duty  of 
the  Court  to  grant  them  such  relief  as  the  facts  alleged  in  the 
complaint  and  proved  or  admitted  entitle  them  to  demand. 
Harris  v.  Sneedeiiy  104  N.  C,  369 ;  Knight  v.  HovghiaWng,  85 
N.  C,  17. 

Upon  a  careful  scrutiny  of  the  whole  record,  we  think- 
that  there  was 

No  P]rror. 


In  re,  will  of  ADA  W.  THOMAS. 

WUU — Probate —  Ev  idence —  Edopjyel. 

1.  Under  the  statutes  now  in  force,  The  Code,  §§  2136,  2148,  regulating 
the  manner  in  which  wills  shall  he  attestel  and  admitted  to  pro- 
bate, it  is  essential,  not  only  that  the  document  shall  be  atibscribed 
in  the  presence  of  the  testator  by  at  least  two  witnesses,  but  that 
the  evidence  upon  which  the  will  is  admitted  to  probate  must  show 
th<»t  fact. 

*2.  The  caveators,  in  a  proceeding  to  prove  the  execution  of  a  will, 
were  not  estopped  to  deny  its  validity  by  the  record  of  a  special  pro- 
ceeding for  dower  to  the  widow  of  testator,  and  to  which  they 
were  parties. 

This  was  an  issue  of  dkvisavit  vel  non,  tried  at  Septem- 
ber Term,  1892,  of  the  Superior  Court  of  Durham  County, 
before  Whiiaker^  J. 

The  paper-writing  offered  for  probate  as  the  will  of  Ada  W. 
Thomas  purported  to  be  signed  by  J.  W.  Thomas  and  Sallie  F. 
Gooch  as  subscribing  witnesses.  The  husband  of  the  testa- 
trix was  sole  devisee  and  legatee. 

C.  B.  Green,  the  present  Clerk,  testified  for  the  propounders 
that  he  had  searched  in  the  Clerk^s  office  for  the  original  will 
and  the  proofs  attached  to  it,  which  were  entered  in  the  will 


410  IN  THE  SUPREME  COURT. 


In  re,  Thomas. 


book  ill  the  form  set  forth  in  the  opinion.  The  propounders 
then  offered  in  evidence  the  portion  of  the  record  of  wilb 
containing  t.he  will  and  the  probate.  The  caveators  objected 
to  the  reception  of  the  evidence;  the  objection  was  sustained^ 
and  propounders  excepted. 

Propounders  then  offered  in  evidence  the  bond  for  costs 
.in  this  caveat,  filed  January  3,  1891,  and  signed  by  Mary  L 
Thomas  and  W.  K.  Thomas,  for  the  purpose  of  showing  the 
admissions  therein  that  the  will  copied  on  page  100  of  said 
record  was  the  last  will  of  said  Ada  \V.  Thomas,  and  also  that 
said  j):^per  was  duly  probated  and  recorded  as  the  will  of  said 
Ada  W.  Thomas. 

Caveators  objected  to  this  evidence;  his  Honor  sustained 
the  objection  and  excluded  the  testimony,  and  the  propounders 
excepted,  and  alleged  such  ruling  and  the  exclusion  of  the 
evidence  as  error. 

Propounders  then  offered  in  evidence  the  caveat  filed  Jan- 
uary 3, 1891 ,  signed  l)y  "  John  W.  Graham  and  Boone  &  Par- 
ker, attorneys  for  Mary  L  Thomas  and  Charles  Thomas,"  for 
the  purpose  of  showing  the  admissions  therein,  the  same  as 
those  contained  in  the  bond  for  costs. 

To  this  evidence  caveators  objected;  their  objection  was 
sustained,  and  propounders  excepted,  and  alleged  such  ruling 
excluding  such  evidence  as  error. 

D.  C.  Mangum  testified  that  he  was  Clerk  of  this  Court  in 
1887,  and  about  February  4,  1887,  made  the  record  on  pages 
100  and  J 01  of  Book  A,  Record  of  Wilis,  now  shown  him. 

Propounders  asked  the  witness  this  questitjn :  "  Was  there 
offered  to  you,  as  Clerk,  for  probate,  about  February  4, 1887^ 
a  paper  writing  purporting  to  be  the  last  will  and  testament 
of  Ada  W.Thomas?" 

Caveators  objected  to  the  question,  and  his  Honor  sustained 
the  objection,  and  did  not  allow  the  witness  to  answer  the- 
question,  to  which  propounders  excepted.  Counsel  for  the  pro- 
pounders stated  that  the  question  was  asked  in  order  to  fol- 
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low  it  with  other  questions  by  which  lie  expected  answers- 
showing  that  witness  made  the  record  in  B  )ok  A  after  pro- 
bate of  said  will  by  S.  F.  Gooch,  the  then  subscribing  witness, 
and  S.  J.  Gooch  as  to  the  handwriting  of  J.  W.  Thomas,  the- 
otber  subscribing  witness,  who  was  dead. 

The  handwriting  of  the  subscribing  witnesses  to  said  will 
was  proven. 

On  cross-examination  of  this  witness  he  was  asked  by 
caveator's  counsel:  "  Wliere  did  you  last  see  the  paper  pur- 
porting to  be  Mrs.  Thomas'  will  ?  "  and  he  answered  that  it 
was  in  possession  of  Dr.  R.  W.  Thomas,  about  a  month  after 
be  co[)ied  it,  as  he  had  before  stafed,  and  that  Dr.  Thomas 
had  gotten  it  from  him. 

On  re-direct  examination,  counsel  forpropounders  asked  the 
witness,  referring  to  the  question  and  answer  on  cross-exami- 
nation just  stated,  "  How  did  you  come  to  be  in  possession  of 
that  paper?" 

Caveators  objected  to  the  question.  Counsel  forpropounders 
insisted  that  the  question  asked  and  the  answer  elicited  on 
cross-examination  entitled  propounders  to  an  answer  to  this 
question,  and  that  his  purpose  in  asking  it  was  to  show  that 
said  paper  had  been  probated  and  filed  by  him  as  Clerk  as 
the  last  will  of  Ada  W.  Thomas.  The  objection  was  sustained, 
the  witness  not  allowed  to  answer,  and  the  propounders 
excepted,  assigning  such  refusal  to  allow  the  witness  to  answer 
the  question  as  error. 

Propounders  did  not  produce  any  witnesses  acquainted 
with  the  handwriting  of  Ada  W.  Thomas,  who  had  seen  her 
signature  to  said  alleged  will. 

Propounders  introduced  in  evidence  a  certified  copy  of  the 
record  from  Orange  County  Superior  Court,  instituted  Decem- 
ber, 1887,  and  concluded  April,  1888,  in  which  Octavia 
Thomas  and  D.  C.  Mangum,  receiver  of  Octavia  Thomas,  a 
lunatic,  were  plaintiffs,  and  the  caveators  and  M.  A.  Angier^ 
their  guardian  ad  litemy  defendants,  which  record  showed  a 
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special  proceeding,  due  and  regular  in  form  and  regularly 
conducted,  in  which  dower  in  the  land  devised  in  said  alleged 
will  was  allotted  to  said  Octavia  Thomas,  second  wife  and 
widow  of  said  R.  W.  Thomas,  devisee  of  said  land  in  said 
alleged  will,  in  the  petition  to  which  proceeding  it  was  alleged 
that  said  R  W.  Thomas  died  seized  and  possessed  of  said  land. 
No  point  was  made  as  to  the  regularity  of  said  special  pro- 
ceeding in  all  respects.  All  the  material  evidence  in  the  pro- 
ceeding is  herein  set  out. 

Propounders  asked  his  Honor  to  charge  the  jury  that  the 
issue  must  be  answered  Yes,  because  the  caveators  are 
estopped  by  the  record  ofispecial  proceedings  to  obtain  dower 
from  the  Superior  Court  of  Orange  County  to  deny  the  valid- 
ity of  the  alleged  will,  as  agninst  the  propounders  of  said 
will,  the  participants  in  this  proceeding. 

This  prayer  was  refused  and  propounders  excepted,  and 
assigned  such  refusal  as  error 

Propounders  asked  his  Honor  to  charge  the  jury,  that  said 
record  of  special  proceedings  constitutes  an  estoppel  on  the 
caveators  as  against  Mrs  Octavia  Thomas,  widow  of  devisee 
in  said  will. 

His  Honor  refused  this  prayer,  and  propounders  excepted, 
assigning  such  refusal  as  error. 

His  Honor  instructed  the  jury  to  answer  the  issue  No,  and 
propounders  excepted,  assigning  such  instruction  as  error. 

Verdict  and  judgment  for  caveators.  Propounders  ap- 
pealed. 

Messrs  John  W,  Graham  and  Junius  Parker^  for  caveators. 
Mr,  W,  W.  Fuller,  contra. 

Avery,  J.,  after  stating  the  case,  proceeded :  The  Court  so 
construed  the  Act  of  1784  (Rev.  Stats.,  Ch.  122,  sections  1 
and  6)  as  to  allow  wills  disposing  of  real  and  personal  estate 
to  be  proven  in  common  form  by  one  of  the  two  necessary 
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subscribing  witnesses;  but  it  was  declared  essential  to  the 
sufficiency  of  the  probate,  in  order  to  pass  land,  that  the 
single  witness  examined  should  appear  to  have  sworn  that 
another  subscribing  witness,  as  well  as  himself,  attested  in 
the  presence  of  the  testator,  or  that  some  other  witness  should 
depose  to  the  fact  of  signing  in  presence  of  the  testator  by 
the  subscribing  witness  who  was  not  sworn.  Blount  v.  Patton, 
2  Hawks,  241 ;  Jenkins  v.  Jenkins,  96  N.  C,  254. 

Where  the  Probate  Couit  undertook  to  set  out  the  proof 
in  existence,  it  was  fatally  defective  if  the  fact  of  signing  in 
presence  of  the  testator  by  the  subscribing  witness  who  was 
not  sworn  was  not  made  to  appear,  but  it  was  held  sufficient 
evidence  of  the  probate  of  a  will  in  common  form  where  the 
Clerk  certified  that  "  it  was  proved  in  open  Court  by  H.  G., 
a  subscribing  witness,  and  recorded,"  upon  the  principle  that 
all  things  were  presumed  to  have  been  done  properly,  and 
therefore  it  would  be  taken  ''or  granted  that  the  witness  act- 
ually examined,  testified  that  the  other  witness  also  signed 
in  presence  of  the  testator  Hansen  v.  Springs,  10  Ired.,  181 ; 
Mayo  V.  Jones,  78  N.  C,  404.  The  right  to  thus  set  up  the 
will  in  common  form  was  said  to  be  a  temporary  measure  for 
the  protection  of  estates  {Etheridge  v.  Corprew,  3  Jones,  14) 
Randolph  v.  Hughes,  89  N.  C,  428,  as  the  next  of  kin  could 
still  demand,  within  a  reasonable  time  thereafter,  that  such 
probate  be  recalled,  and  that  the  will  be  proved  per  testes,  in 
solemn  form,  which  involved  necessarily  the  examination  of 
all  of  the  subscribing  witnesses  who  were  living  and  within 
the  jurisdiction  of  the  Court,  and  that  the  handwriting  of 
such  as  were  dead  or  could  not  be  brought  before  the  Court 
by  its  process  should  be  proven.  Ralston  v.  Telfair,  1  Dev. 
A  Bat.,  482  ;  Bethell  v.  Moore,  2  Dev.  &  Bat.,  311.  Section  20 
chapter  119  of  Rev.  Code  made  it  necessary  to  prove  wills 
disposing  of  personalty  as  well  as  those  devising  real  estate 
in  same  manner.     Osborne  v.  Leak,  89  N.  C,  433. 
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The  Code,  §  2136,  in  so  far  as  it  affects  the  suflSciency  of 
the  probate  in  the  case  at  bar,  contains  the  same  provision 
as  to  signing  in  presence  of  the  testator  as  the  section  of  the 
Revised  Statutes  construed  in  those  cases ;  but  section  2148 
provides  that  written  wills  with  witnesses"  must  be  admitted 
to  probate  only  on  the  oath  of  at  least  tWx)  of  the  subscribing 
witnesses,  if  living;  but  when  any  one  or  more  of  the  sub- 
scribing witnesses  to  said  will  are  dead,  or  reside  out  of  the 
State,  or  are  insane,  or  otherwise  incompetent  to  testify,  then 
such  proof  may  be  taken  of  the  handwriting  both  of  the  tes- 
tator and  of  the  witness  or  witnesses  so  dead,  absent,  insane  or 
incompetent,  anri  also  of  such  other  circumstances  as  will  sat- 
isfy theClerk  of  the  SuperiorCourtof  thegenuinenessaudthe 
-due  execution  of  such  will."  The  requirement  that  two  wit- 
nesses should  be  examined  was  first  enacted  as  a  part  of  the 
Revised  Ctnie  (ch.  119,  sec.  15)  and  took  effect  on  January 
1,  1856.     JoikiaH  v.  Jenkins,  supra. 

The  will  which  gives  rise  to  this  contest  purports  to  have 
been  subscribed  by  two  wftnesses,  both  of  whom  had  died 
before  the  filing  of  the  caveat.  The  will  also  seems  to  have 
been  lost  or  taken  from  the  files  of  the  Clerk  before  this  pro- 
ceeding was  instituted.  When  it  was  offered  for  probate,  in 
common  form,  Sally  F.  Gooch,  one  of  the  subscribing  wit- 
nesses, deposed,  in  so  far  as  it  is  necessary  for  present  pur- 
poses, to  set  forth  the  proof,  '*  That  she  is  a  subscribing  wit- 
ness to  the  paper  writing  now  shown  her,  purporting  to  be 
the  last  will  and  testament  of  Ada  W.  Thomas,  and  that  said 
Ada,  in  the  presence  of  this  deponent,  subscribed  her  name 
at  the  end  of  said  paper-writing,  and  which  bears  date 
September  5,  1880;  that  said  Ada  did,  at  the  time  of  sub- 
scribing her  name,  declare  the  said  paper- writing  subscribed 
by  her  to  be  her  last  will  and  testament,  and  this  deponent 
<iid  thereupon  subscribe  her  name  as  an  attesting  witness 
thereto,  and  at  the  request  and  in  the  presence  of  the  said 
testatrix  ;  and  this  deponent  further  says  that  at  said  time, 
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when  the  said  testatrix  subscribed  her  name  as  aforesaid,  the 
said  Ada  W.  Thomas  was  of  sound  mind  and  memory,  of  full 
age  to  execute  a  will  and  was  not  under  any  restraint,  to  the 
knowledge,  information  or  belief  of  this  deponent.  Signed 
by  the  deponent  and  sworn  to  before  the  Superior  Court 
Oerk  on  the  4th  of  February,  1887." 

3.  J.  Gooch,  who  was  not  a  subscribing  witness,  deposed  as 
follows:  "That  J.  W.  Thomas,  one  of  the  subscribing  wit- 
nesses to  the  foregoing  will,  is  dead  ;  that  this  affiant  was  well 
4icquainted  with  the  handwriting  of  sjiid  J.  W.  Thomas,  and 
he  verily  believes  that  said  signature  is  in  the  handwriting 
of  said  J.  W.  Thomas."    Signed,  &c. 

This  will  purported  to  have  been  executed  on  the  5th  of 
4September,  1880,  by  Ada  W.  Thomas,  and  to  devise  and 
bequeath  to  her  husband,  R.  W.  Thomas,  her  personal  prop- 
erty and  a  lot  of  land  lying  in  Durham.  The  names  of 
Sally  F.  Gooch  and  J.  W.Thomas  purported  to  be  subscribed 
ss  witnesses. 

It  is  manifest,  therefore,  that  the  will  was  not  proved  as  the 
law  in  force  on  February  4,  1887,  and  which  is  still  opera- 
tive, prescribes  that  it  shall  be.  It  is  true  that  J.  W.  Thomas 
died  between  the  date  of  subscribing  as  a  witness  and  the 
time  when  the  paper  was  offered  for  probate,  and  the  actual 
signing  by  the  testatrix  and  the  genuineness  of  the  handwrit- 
ing of  J.  W.  Thomas  were  proved  by  the  said  S.  J.  Gooch, 
but  section  2136  of  The  Code  must  be  construed  with  section 
2148,  just  as  the  corresponding  sections  of  the  old  law  (Rev. 
Stat,  chapter  122,  §§  1  and  6)  were  interpreted  together. 
While  the  proof  in  common  form  by  only  one  witness  is  no 
longer  permitted  by  the  amended  law,  the  requirement  that 
the  will  shall  be  subscribed  in  presence  of  the  testator  by 
both,  still  remains  expressed  in  the  very  same  words  that 
were  embodied  in  the  act  of  1874  (Rev.  Stats.,  chapter  122, 
§  1;  Rev.  Code,  chapter  119,  §  1 ;  The  Code,  §  21236)  and  that 
were  construed  in   University  v.  Blount,  N.  C.  Term  Reports, 
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13;  Blount  v.  Pattoriy  supra,  and  Harven  v.  Springs,  svpra.  Id 
order  tliut  the  proofs  should  be  sufficient  to  justify  the  Clerk 
in  recording  the  paper  in  the  book  of  wills,  and  to  makeGueh 
record  prima  facie  evidence  of  its  due  execution  by  the  tes- 
tator, it  was  essential  not  only  that  S.  J.  Gooch  should  have 
deposed  to  the  genuineness  of  the  signature  of  J.  W.  Thomas^ 
but  that  he  or  Sally  F.  Gooch  should  have  deposed  that  he 
"  subscribed  "  in  the  {»resence  of  the  testatrix.  The  probate 
being  then  insufficient  to  jus'ify  the  entry  of  the  paper  on 
the  will  book  fur  the  temporary  protection  of  the  estate,  till 
some  interested  party  should  demand  proof  in  more  solemn 
form,  it  mu5-t  follow  that  what  purported  to  be  the  proof  and 
the  will  itself  as  entered  on  the  book,  were  not  competent  as 
evidence  for  any  purpose  whatever,  and  the  original  deposi- 
tions of  Sally  F.  Gooch  and  S.  J.  Gooch,  if  they  had  been 
found,  would  not  have  been  competent  evidence  for  the  pro- 
pounders  on  the  trial  of  the  issue  of  deviaavil  ml  non.  The 
paper  must  be  proved  de  novo  in  this  proceeding  in  compli- 
ance with  the  provisions  of  the  two  sections  already  cited. 
The  law  requires  that  the  Clerk  shall  take  in  writing  the  pre- 
scribed proofs  and  examinations,  and  shall,  after  recording 
them  with  the  will,  file  them  in  his  office.  The  Code,  §  2149. 
The  propounders  failed  to  produce  any  witness  who  had  ever 
seen  the  signature  of  Ada  VV.  Thomas  to  the  original  will,  or 
the  signature  of  either  of  the  witnesses,  and  would  testify  to 
their  genuineness.  Indeed,  tlie  only  testimony  offered  to 
show  the  loss  of  the  Of  iginal  paper  purporting  to  be  a  will  was 
that  of  D.  C.  Mangum,  who  last  saw  it  in  the  possession  of  the 
sole  legatee  and  devisee,  R.  W.  Thomas,  who  also  was  then 
dead.  It  did  not  appear  that  search  had  been  made  among 
the  papers  of  R.  W.  Thomas  for  the  original.  Non  conMt 
but  what  by  due  diligence  it  might  have  been  produced  in 
Court. 

This  is  not  a  proceeding  instituted  under  the  statute (TA^ 
Code,  §  69)  to  establish  the  contents  of  the  lost  will,  but  an 
attempt  to  make  probate  in  solemn  form  of  a  paper-writing 
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wbich  is  neither  prodnced  nor  shown  to  liave  been  lost. 
Whether  it  could  have  be^  restored  and  established  by  a  pro- 
ceeding under  that  section  or  not,  and  even  if  it  is  intended 
to  be  admitted  that  a  paper  in  the  form  of  that  recorded  on  the 
book  of  wills  was  lost,  it  is  certain  that  the  propounders  have 
failed  both  on  the  trial  and  in  the  attempt  to  prove  it  in  com- 
mon form  in  1887,  to  adduce  such  evidence  of  its  execution  by 
Ada  W.  Thomas  as  would  meet  the  mandatory  requirements 
of  the  law.  The  record  of  the  special  proceeding  in  which 
dower  was  allotted  to  Octavia  Thomas,  second  wife  of  R.  W. 
Thomas,  and  to  which  the  caveators  were  parties  and  answered 
by  their  guardian  ad  liiem^  does  not  estop  caveators  from  con- 
testing the  validity  of  this  will.  If  it  were  conceded  that  they 
are  estopped  from  denying  her  right  to  dower,  that  fact  would 
not  preclude  them  from  contesting  the  execution  of  the  will, 
both  for  the  purpose  of  claiming  the  personal  property,  which 
passed  into  the  possession  of  B.  W.  Thomas  as  legatee  of 
Ada  W.  Thomas,  and  of  disputing  the  title  of  the  heirs  or 
devisees  of  R.  W.  Thomas  to  the  reversion  after  the  life-estate, 
as  they  were  not  parties  to  the  proceedings,  nor  entitled  as 
privies  to  hold  caveators  bound  by  any  admission  or  adjudi- 
cations made  therein. 

The  question  whether  the  caveators,  heirs  at  law  of  Ada  W, 
Thomas,  are  estopped  from  denying  the  right  of  Octavia 
Thomas  to  dower  may  be  raised  hereafter  in  another  action ; 
but  in  this  proceeding  the  will  would  not  be  admitted  to  pro- 
bate on  fatally  defective  proof,  and  made  operative  for  all 
purposes,  if  it  were  conceded  that  the  heirs  would  be  estopped 
in  an  action  for  possession  against  the  tenant  of  Octavia 
Thomas  during  her  life. 

As  there  was  no  competent  testimony  offered  or  evidence 
admitted  to  prove  the  due  execution  of  the  paper- writing,  the 
Court  very  properly  instructed  the  jury  to  respond  to  the  issue 
in  the  negative. 

For  the  reasons  given  we  think  there  was 

111—27  No  Error. 
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I^  M.  HOPPER  AND  WIFE  v.  DAVID  JUSTICE, 

fxfrrediou  of  Deeds — Code — Lasi  Records — Parol  Evidence. 

1.  It  u  not  proper  to  correct  bjr  parol  testimony  a  certified  copy  of  a 

deed  as  recorded  bjr  showing  that  the  original,  which  was  lost, 
had  a  different  description. 

2.  The  Code,  ^  1S66,  provides  for  the  correction  of  errors  in  registration 

bj  petition,  and  proceedings  wherein  interested  persons  and  ad- 
joining land  holders  are  made  parties,  and  in  such  cases  the  stat- 
utory proceeding  is  exclosiTe. 

3.  The  statutory  method  of  restoring  lost  records  {The  Code,  §  55  et  teq.) 

does  not  exclude  parol  proof  of  their  contents,  which  is  then  the 
best  evid^ice  the  nature  of  the  case  affords. 

4.  Section  1251  of  The  Code,  providing  that  the  original  and  not  a  duly 

certified  copy  of  a  deed  is  the  proper  evidence  when  there  is  a  rule 
of  Court  suggesting  material  variance  between  the  original  and  the 
registration,  is  not  applicable  to  this  case. 

^,  Without  being  allowed  to  correct,  in  the  way  proposed,  the  certified 
copy  or  the  registration,  the  plaintiffs  were  entitled  to  establish 
and  identify  lines  and  boundaries  which  would  correspond  with 
the  proposed  correction. 

This  was  an  action  to  try  title  to  land,  tried  before  Bynum, 
J.,  and  a  jur}',  at  the  Spring  Term,  1892,  of  the  Superior 
Court  of  Cleveland  Countv. 

The  pleadings  show  Ihe  contention  of  the  parties. 

The  plaintiffs,  as  part  of  thoir  claim  of  title,  introduced  a 
certified  copy  of  a  deed  from  Richard  Covington  to  Thomas 
Wilson,  made  October  29,  1842,  the  fourth  call  of  which 
said  copy  of  said  deed  was  as  follows :  "  Thence  S.  10°  W.  170 
poles  to  a  stake" ;  and  the  fifth  call  of  said  copy  of  said  deed 
read  as  follows:  "  Thence  south  66  E.  26  poles  to  a  post-oak." 

Plaintiffs  then  introduced,  as  part  of  their  chain  of  title, 
s.  certified  copy  from  the  Register  of  Deeds  oflSce  of  Cleve- 
land County  of  a  deed  from  Thomas  Wilson  to  C.  O.  Wilson, 
said  deed  dated  May  20,  1861,  and  the  fourteenth  (14th) 
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call  of  said  certified  copy  is  as  follows :  "  Thence  S.  10°  W.  70 
poles  to  a  stake";  and  the  fifteenth  call  as  follows :  "  Thence 
south  66  east  26  poles  to  a  post-oak." 

The  plaintiffs  then  proposed  to  prove  by  one  Hoyle,  a  sur- 
veyor, that  in  surveying  the  calls  of  this  deed  he  did  not 
have  the  copy  introduced  in  evidence,  but  that  he  had  the 
original  deed  executed  by  Thomas  Wilson  to  C.  0.  Wilson, 
and  that  the  call  in  the  original  deed  from  Thomas  Wilson 
to  C.  0.  Wilson  was  South  10""  W.  170  poles  to  a  stake,  and 
not  South  10°  W.  70  poles  to  a  stake  as  set  out  in  the  certi- 
fied copy.  Plaintiffs  stated  that  they  expected  to  show,  for 
the  purpose  of  making  this  parol  evidence  competent,  that 
the  original  deed  from  Thomas  Wilson  to  C.  O.  Wilson  had 
been  lost  by  their  attorneys  since  the  bringing  of  this  suit; 
that  they  expected  further  to  show  by  witness,  that  by  run- 
ning said  call  170  poles,  a  proper  connection  is  made  with 
the  beginning,  and  that  it  covers  the  land  in  controversy,  and 
that  by  stopping  at  70  poles  no  proper  connection  was  made 
with  the  beginning,  and  that  it  would  not  cover  the  laud  in 
controversy;  and  further,  that  this  would  show  that  there 
was  an  error  in  the  registration  of  the  deed  by  the  Register. 

Defendant  objected  to  the  introduction  of  the  parol  evi- 
dence to  contradict  the  certified  copy  introduced.  The 
objection  was  sustained,  and  the  plaintiffs  excepted.  Plain- 
tiffs also  proposed  to  prove  by  the  witness  that  the  fifteenth 
call  in  the  original  deed  from  Thomas  Wilson  to  C.  0.  Wilson 
was  not  **  S.  66  E.  26  poles  to  a  post-oak,  as  set  out  in  the 
certified  copy,  but  that  the  registration  was  incorrect,  and 
that  the  original  was  *  S.  66  W.  26  poles  to  a  post  oak.* " 
Defendant  objected ;  sustained ;  the  Court  remarking  to  plain- 
tiffs' counsel,  that  while  he  excluded  the  testimony,  the  plain- 
tiffs might,  and  it  was  proper  for  them  to  extend  the  line  from 
70  to  170  poles,  and  to  change  the  course  of  the  second  call 
above  set  forth  from  East  to  West  by  establishing  any  cor- 
ners or  lines,  that  would  satisfy  the  jury,  by  a  preponderance 
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of  testimony,  that  the  proper  location  is  found  by  extending 
the  line  to  170  poles,  or  by  changing  the  course  from  east 
to  west. 

Upon  the  exclusion  of  the  testimony  of  the  said  Hoyle^tbe 
plaintiffs  took  a  nonsuit  and  appealed. 

Mr.  E.  C.  Smith,  for  plaintiffs. 
Mr,  M,  H.  Justice,  for  defendant. 

Macrae,  J. :  The  proposition  of  plaintiffs  was  to  prove 
that  there  is  a  mistake  in  the  copy  from  the  registration 
book  which  they  offered  in  evidence  as  a  link  in  their  chain 
of  title,  by  which,  instead  of  170  poles,  as  it  was  in  the  origi- 
nal, it  is  written  70  poles  in  the  registration.  And,  to  prove 
this  error,  they  offered  to  show  by  a  witness  that  he  saw  the 
original  deed,  and  that  it  was  written  170  poles.  And  they 
stated  that  they  then  expected  to  prove  that  the  original  deed 
was  lost. 

Section  1266  of  The  Code  provides  for  the  correction  of 
errors  in  the  registration  of  deeds,  a  procedure  by  petition 
before  the  Clerk,  the  grantor  and  all  persons  claiming  title 
to  or  having  lands  adjoining  those  mentioned  in  the  petition 
to  have  notice  of  said  petition. 

It  is  contended  that  this  statutory  proceeding  is  not  exclu- 
sive, and  that  the  plaintiffs  are  entitled  to  proceed  to  have 
the  mistake  corrected  by  the  means  afforded  them  before  the 
passage  of  the  act  in  1790,  and,  therefore,  that  upon  the  trial 
of  this  action  they  may  show  the  mistake  in  the  registration 
of  their  deed.  But  the  plaintiffs  acted  under  a  misapprehen- 
sion of  their  rights  in  the  premises,  independent  of  the  pro- 
cedure provided  them  in  section  1266. 

It  is  held  in  Mobley  v.  WatU%  98  N.  C,  284,  following  a  line 
of  precedents,  that  parol  evidence  is  admissible  to  prove  the 
contents  of  lost  or  destroyed  records,  and  that  the  statutory 
method  of  restoring  such  records  (TAe  Ood«,  sec.  55  d  «g.) 
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does  not  have  the  effect  to  exclude  such  proof.  But  this  was 
upon  the  principle  that  the  best  evidence  shall  always  be 
offered.  Before  the  destruction  of  the  record,  the  best  evi- 
dence was  the  original  or  a  certified  copy ;  but  the  record 
having  once  existed  and  been  lost,  secondary  evidence  is  per- 
mitted to  supply  the  loss.  The  record  having  been  destroyed, 
the  secondary  becomes  the  best  evidence ;  and,  as  the  record 
itself  would  have  been  evidence  if  it  were  in  existence,  proof 
of  it  is  evidence  after  it  has  been  destroyed.  The  case  before 
us  is  essentially  different 

"  Records  may  be  identified  by  testimony,  but  their  con- 
tents cannot  be  altered  or  meaning  explained  by  parol." 
Wade  V.  Odenecdy  3  Dev.,  423  ;  State  ez  rd.  Davis  v.  McAlpin, 
4  Ired.,  140 ;  Kerr  v.  Brandon,  84  N.  C,  128. 

In  this  case  the  record  is  in  existence,  though  the  original 
deed  is  lost.  It  is  proposed  in  this  action  for  the  recovery  of 
land  to  alter  the  registration.  This  is  not  an  action  brought 
for  that  purpose;  there  are  not  proper  parties  here  to  such  a 
proceeding.  Section  1266  provides  the  appropriate  means  of 
obtaining  relief  in  such  cases.  In  regard  to  this  action,  it  is 
said  in  Oldham  v.  Bank,  85  N.  C,  240 :  "  The  statute  pro- 
vides a  remedy  for  every  person  in  thfe  registration  of  whose 
deed  a  mistake  may  be  made,  and  if,  notwithstanding  this, 
the  plaintiffs  submitted  to  loss  and  inconvenience  without 
any  effort  to  relieve  themselves,  the  consequences  of  their 
failure  cannot  be  thrown  upon  others." 

Section  1251  of  The  Code  is  not  applicable  to  this  case,  that 
is  to  the  effect  that  a  duly  certified  copy  of  a  deed  may  be 
given  in  evidence,  "  unless  upon  a  rule  or  order  of  the  Court 
suggesting  some  material  variance  from  the  original  in  such 
registry  or  other  sufficient  ground,  such  party  shall  have 
been  previously  required  to  produce  the  original."  In  which 
case  the  copy  from  the  registry  is  not  permitted  to  be  offered 
in  evidence.     The  reception  of  the  copy  as  evidence  is  an 
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exception  to  the  rule  of  the  best  evidence,  and  is  only  allowed 
in  the  absence  of  the  suggestion  provided  for  in  section  1251. 

His  Honor  properly  informed  plaintiffs  that  they  might 
extend  the  line  from  70  to  170  poles  and  change  the  course 
of  the  second  call  from  east  to  west  by  establishing  any 
corners  or  lines  that  would  satisfy  the  jury,  by  a  preponder- 
ance of  evidence,  that  the  proper  location  would  be  found 
by  this  extension  of  the  line  and  changing  of  the  course. 

This  would  have  been  permissible  even  if  there  had 
been  a  mistake  in  the  original  deed,  and  arises  from  the 
only  exception  to  the  rule  that  the  terms  of  a  written  instru- 
ment cannot  be  varied  by  parol  evidence.  In  questions  of 
boundary  (no  natural  object  called  for)  parol  evidence,  cor- 
roborated by  natural  evidence  of  trees  marked  at  the  time, 
although  not  called  for,  is  allowed  to  correct  or  explain  a 
mistake  in  the  courses  of  a  grant.  Graybeal  v.  Powers,  76 
N.  C,  60. 

No  Error.  Affirmed. 


D.  O.  DAVIS  V.  J.  K.  DUVAL,  Administrator. 

Contract — Estoppel 

The  evidence  showed  that  the  intestate  of  defendant  was  indebted  to  the 
plaintiff  for  labor  and  services  performed,  and  had  conveyed  to 
him  in  consideration  therefor  a  tract  of  land ;  after  intestate's  death 
the  heirs  at  law  brought  an  action  to  set  aside  the  deed,  which  was 
compromised,  and  a  decree  setting  aside  the  deed  was  entered,  but 
no  adjudication  in  reference  to  the  claim  for  compensation:  Hdd^ 
that  the  plaintiff  was  not  estopped  by  the  acceptance  of  the  deed 
fromsettingup  his  demand,  and  that  it  was  revived  by  the  vacat- 
ing of  the  deed. 
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This  was  an  Acriox  to  recover  for  work  and  labor  done  by 
plaintiff  for  intestate  of  defendant,  commenced  before  a  Jus- 
tice of  the  Peace  of  said  county,  and  tried,  on  appeal,  before 
Hokey  J.,  at  Spring  Term,  1892,  of  Macon  Superior  Court. 

There  was  evidence  tending  to  show  that  Abel  Buckner  and 
his  wife,  being  enfeebled  by  age,  requested  plaintiff  to  come 
on  his  place  and  take  care  of  himself  and  wife  in  their  last 
years;  that  plaintiff  did  so. 

The  character  of  work  and  services  were  proven  in  detail. 

There  was  evidence  that  Buckner  and  his  wife  had  made  a 
deed  to  Davis  during  his  life-time,  purporting  to  be  for  such 
services,  and  that  Davis  accepted  such  deed  for  same,  and  had 
the  deed  recorded  after  intestate's  death,  and  proposed  to 
hold  land  under  said  deed. 

Plaintiff  was  admitted  to  prove,  over  the  objection  of  defend- 
ant, that  the  children  and  heirs  at  law  of  Buckner  the  intes- 
tate instituted  an  action  in  the  Superior  Court  of  Macon 
County,  after  the  death  of  said  Buckner,  against  Davis  and 
his  wife  to  set  aside  the  said  deed  for  undue  influence,  and 
other  reasons;  that  defendant  Duval  and  his  wife,  who  was 
one  of  the  children  and  heirs  at  law  of  said  intestate,  were 
two  of  plaintiffs  in  said  suit,  and  Davis  and  his  wife,  who  was 
a  daughter  and  also  heir  at  law,  were  defendants;  that  before 
bringing  this  action,  said  suit  was  compromised  and  judg- 
ment entered  setting  aside  said  deed.  There  was  also  evi- 
dence that  no  compensation  for  services  was  allowed  for  or 
mentioned  in  said  adjustment  and  compromise;  that  after  said 
compromise,  the  defendant  Duval  qualified  as  administrator 
of  the  intestate,  and  is  proceeding  to  administration  of  the 
estate. 

The  plaintiff  was  permitted  to  prove,  over  the  objection  of 
the  defendant,  that  there  were  personal  assets  of  estate  to  the 
amount  of  $500  or  more,  and  that  there  were  no  debts  of  any 
consequence.  (Defendant  excepted.)  This  proof  was  offered 
with  a  view  to  render  competent  the  declaration  of  some  of 
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the  children  and  heirs  and  distributees  of  Buckner  that  the 
plaintiff's  claim  was  just.  The  declaration  of  the  children 
and  heirs  was  not  given  in  evidence  nor  considered  bj  the 
jury. 

The  defendant  contended,  and  asked  the  C!ourt  to  charge, 
that  the  acceptance  of  the  deed  by  the  plaintiff  from  Buckner 
while  living,  which  purported  to  be  in  satisfaction  of  plain- 
tiff's services,  would  estop  plaintiff  from  making  demand  by 
action  as  a  creditor  of  the  estate;  (2)  that  services  were  not 
worth  so  much  as  claimed;  (3)  defendant  further  demanded 
as  a  counterclaim  a  note  of  plaintiff  that  defendant  held  as 
administrator  of  Buckner,  the  note  being  shown  in  evidence. 

The  Court  charged  the  jury  that  the  institution  of  the  action 
and  judgment  setting  aside  the  deed,  and  the  defect  in  the 
will,  would  revive  claim  of  plaintiff  for  his  services,  and  be 
would  have  a  right  to  recover  what  the  jury  should  decide 
they  were  worth ;  that  the  jury  could  not  give  more  than  tbe 
amount  demanded  in  the  summons,  $200,  and  as  much  less 
as  they  might  decide  upon  (defendant  excepts);  that  tbe 
defendant  was  entitled  to  a  claim  against  plaintiff  to  amount 
of  note. 

There  wasa  verdict  for  plaintiff  on  issues  submitted  for  $200 
for  services,  and  for  defendant  on  counterclaim  to  the  amount 
of  note.     Defendant  moved  for  new  trial — 

1.  For  error  in  permitting  evidence  in  compromised  case 
above  specified. 

2.  Error  in  admitting  evidence  on  assets  and  condition  of 
estate. 

3.  For  error  in  charge. 

Notice  waived,  and  defendant  excepts  as  above. 
There  was  judgment  on  the  verdict  for  plaintiff  for  differ- 
ence of  service  over  counterclaim,  and  defendant  appealed. 


Mr.  J,  F,  Ray^  for  plaintiff. 

Mr,  George  A.  Jones,  for  defendant. 
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Per  Curiam  :  We  have  carefully  considered  the  record  in 
this  case,  as  well  as  the  authorities  cited  by  defendant's  coun- 
sel, and  can  find  no  error  in  the  rulings  of  his  Honor.  The 
admission  of  the  evidence  as  to  the  personal  assets  and  as  to 
there  being  no  debts  of  any  consequence,  for  the  purpose  of 
rendering  competent  the  declarations  of  the  heirs,  was  harm- 
less, as  no  such  declarations  were  offered  or  received. 

The  services  were  rendered  by  the  plaintiff,  and  it  was 
competent  to  show  by  the  compromised  decree  that  they  had 
not  been  paid  for — the  deed  given  in  consideration  of  the  same 
having  been  set  aside.  There  seems  to  be  no  contention  on 
the  part  of  the  administrator  that  there  were  not  sufficient 
assets  to  pay  the  creditors  as  well  as  the  plaintiff,  and  we  can 
see  no  error  of  which  the  defendant  can  justly  complain. 

Affirmed. 


♦W.  D.  SPRAGUE  V.  L.  N.  BOND  et  al. 

Practice — Demurrer — Appeal — Interlocutory  Motions. 

1.  A  motion  to  strike  out  an  answer  and  that  the  Court  declare  a  party 

unnecessary,  and  a  demurrer  because  the  answer  does  not  state 
facts  sufficient  to  constitute  a  defence  to  the  action  are  interlocu- 
tory, and  properly  not  appealable  till  final  judgment. 

2.  A  denaurrer  ore  tenits  in  the  Supreme  Court  for  the  same  cause  does 

not  stand  upon  any  better  ground. 

This  was  a  civil  action  tried  before   Graves,  /.,  at  the 
Spring  Term,  1892,  of  Caldwell  Superior  Court. 
The  facts  are  stated  in  the  opinion. 

Messrs.  M.  Silver  and  /.  T.  Avery,  for  plaintiff. 
Mr.  S.  J.  Ervin,  for  defendants. 


*Atbbt  and  Clark,  JJ..  did  not  sit. 
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BuRWELL,  J. :  This  cause  was  before  the  Court  at  February 
Term,  1891  (108  N.  C,  382),  and  was  remanded  to  the  Supe- 
rior Court  of  Caldwell  County,  where,  at  Fall  Term,  1891, 
Mrs.  Rebecca  Bond  Adams  was  "  allowed  to  come  into  Court 
and  make  herself  a  party  defendant."  This  was  done  "on 
motion  of  defendant,"  and  the  plaintiff  took  no  exception. 
Thereafter  Mrs.  Adams  filed  an  answer,  of  which  it  is  suffi- 
cient to  say  that  the  facts  alleged  therein,  if  found  to  be  true, 
may  possibly  have  the  effect  to  divert  the  fund  for  which  the 
plaintiflFis  contending,  from  him  to  her.  The  plaintiff  moved 
the  Court  to  strike  out  this  answer  and  to  declare  "  that  Mrs. 
Adams  was  not  a  proper  or  necessary  party  to  this  action." 
This  motion  was  refused,  and  the  plaintiff  excepted.  He 
then  demurred  to  that  answer ;  the  demurrer  was  overruled 
and  he  excepted  and  appealed,  and  thus  endeavored  to  bring 
this  Court  for  review  all  these  rulings.  They  are  all  interloc- 
utory and  cannot  be  appealed  from  ;  but  all  these  exceptions 
so  noted,  will  be  considered,  if  necessary,  when  a  final  judg- 
ment has  been  rendered.  This  Court  will  not,  before  the 
final  determination  of  an  action,  entertain  an  appeal  from 
an  interlocutory  order  making  additional  parties.  Larie  v. 
Richardson,  101  N.  C ,  181.  Nor  will  it,  before  such  termina- 
tion of  the  action,  review  the  rulings  of  the  Superior  Court 
upon  a  motion  to  strike  out  the  answer  of  a  person  who  has 
been  made  a  defendant,  and  to  declare  that  such  person  is 
not  a  necessary  party  to  the  cause,  unless  the  refusal  to  allow 
the  motion  prejudices  a  substantial  right  of  the  appellant. 
MerrUl  v.  Merrill,  92  N.  C ,  657. 

The  plaintiff's  attorneys  demurred  ore  ienus  in  this  Court 
to  the  answer  of  Mrs.  Adams,  and  moved  "  to  strike  said 
answer  from  the  record,  and  that  said  defendant  be  dismissed 
as  a  party  to  this  action."  They  state  in  writing  the  grounds 
for  their  demurrer,  and  say  that  "  said  answer  does  not 
state  facts  suflScient  to  constitute  a  defence  or  counterclaim 
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to  this  action,"  and  does  not  show  any  reason  why  Mrs. 
Adams  should  be  a  party.  We  cannot  consider  this  demur- 
rer or  motion,  as  they  only  present  in  another  form  the  ques- 
tions disposed  of  above. 

Appeal  Dismissed. 


W.  R.  PENNIMAN  et  al.  v.  B.  J.  ALEXANDER. 

Promissory  Note — Collateral  Agreement — Conditional  Accept- 

'ance. 

The  maker  of  a  promiBsory  note,  or  other  similar  instrument,  if  sued  by 
the  payee  may  show  as  between  them  a  collateral  agreement  put- 
ting the  payment  upon  a  contingency,  and  it  is  competent  also  for 
a  defendant  sued  as  acceptor  of  such  instrument  to  show  in  defence 
the  conditions  of  his  acceptance. 

Civil  ac?tion.  tried  at  Spring  Term,  1892,  of  Buncombe 
Superior  Court,  before  Hoke,  J. 

The  plaintiff  complained  upon  and  offered  in  evidence  a 
paper- writing,  of  which  the  following  is  a  copy: 

October  13, 1890.  First  payment  on  second  house- -$132  25 

Payment  next  week. 
Second  payment  on  first  house — payment  in  about 

twenty  days 66  13 

Second  payment  on  second  house — payment  in  about 

thirty  days 66  12 

$264  50 

I  authorize  B.  J.  Alexander  to  pay  the  above  amount  to 
Penniman  &  Co.,  as  specified  above.  Asheville,  N.  C,  Octo- 
ber 13,  1890.     Tickets  to  be  presented. 

(Signed),  Johnathan  Mooney.     Accepted,  B.  J.  Alexander. 


I 
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There  was  evidence  by  plaintiflf  that  one  W.  R.  Penniman, 
who  was  also  made  party  plaintiff,  did  furnish  Johnathan 
Mooney,  the  drawer,  an  amount  of  brick  to  the  value  speci- 
fied, and  that  plaintiffs  Penniman  &  Co.,  having  claims  to 
collect  as  agents  for  W.  R.  Penniman,  were  about  to  commence 
an  action  and  claim,  and  attach  the  brick,  when  Johnathan 
Mooney,  the  debtor,  drQW  the  above  paper  for  the  amount  due 
for  the  brick,  $264.50,  and  same  was  accepted  by  defendant 
B.  J.  Alexander,  and  suit  was  not  then  instituted ;  that  no  part 
of  claim  had  been  paid,  and  before  bringing  this  suit  plain- 
tiff, as  agent  for  W.  R.  Penniman,  had  demanded  payment 
on  said  paper  of  the  defendant  B.  J.  Alexander,  which  was 
refused.  The  terms, "  Tickets  to  be  presented,"  on  face  of  paper 
was  stated  to  signify  that  Johnathan  Mooney  had  given 
tickets  for  the  amount  of  brick  as  they  were  delivered,  and 
that  such  tickets  were  to  be  surrendered  when  draft  bill  was 
paid. 

Defendant  offered  himself  as  a  witness,  and  proposed  to 
show  that  his  acceptance  of  paper  was  on  condition  that  the 
drawer  Mooney  was  building  some  houses  for  defendant  where 
brick  were  used,  and  was  building  same  by  contract,  payable 
in  installments  as  work  progressed ;  that  said  Mooney  aban- 
doned work  and  gave  up  contract  before  payments  were  due, 
and  he  never  became  indebted  tp  said  Mooney,  and  that  he 
was  only  to  pay  bill  on  hand  acceptance  in  case  he  became 
indebted  to  Mooney  for  said  amounts.  This  evidence  was 
ruled  incompetent,  and  defendant  excepted.  Defendant  fur- 
ther insisted  that  there  was  no  consideration  for  said  paper 
moving  to  defendant,  and  moved  the  Court  to  instruct  the 
jury  that  for  this  reason  the  plaintiff  could  not  recover. 
This  was  denied,  and  defendant  excepted.  Verdict  and  judg- 
ment for  plaintiff,  and  appeal  by  defendant. 

Mr,  Charles  A,  Moore,  for  plaintiffs. 

Mr,  W,  R,  Whiison  (by  brief),  for  defendant. 
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BuRWSXL,  J. :  It  caoDot  be  conteDded  that  the  rights  of  the 
plaintiffs  against  the  defendant  are  stronger  than  if  he  had 
given  them  his  promissory  note  for  the  sum  named  in  the 
writing  on  which  this  action  is  brought,  instead  of  accepting 
the  order  as  he  did.  If  he  had  done  so,  that  is,  had  given  to 
plaintiffs  his  promissory  note  for  the  amount  of  the  order,  it 
would  have  been  competent  for  him,  if  sued  on  the  note  by 
the  payeeSy  to  prove  that  there  was  a  collateral  agreement 
between  him  and  them  to  the  effect  that  he  should  not  be 
required  to  pay  except  upon  the  happening  of  certain  events. 
or  that  the  note  was  without  consideration.  Braswell  v.  Pope, 
82  N.  a,  57;  Kerchner  v.  MacRae,  80  N.  C,  219.  A  fortiori 
was  it  admissible  for  the  defendant  to  show  that  there  W£is  a 
collateral  agreement  between  himself  and  plaintiffs  when  he 
wrote  the  word  "  accepted  "  on  the  order  and  signed  his  name 
thereto,  for,  if  the  writing  be  considered  as  a  draft  drawn  by 
Mooney  on  defendant  in  favor  of  plaintiffs,  the  legal  relation 
of  the  parties  when  it  had  been  accepted  was  that  of  endorser, 
maker  or  payee  of  a  promissory  note.     Dan.  Neg.  Inst.,  §  29. 

Error. 


JOHN  PARTON  et  al.  v.  M.  S.  ALLISON. 

Assignment  of  Dower — Rights  of  Purchasers — Parties. 

1.  A  widow  who  transferred  her  right  of  dower  before  the  same  was  allot- 
ted was  a  necessary  party  in  a  proceeding  to  have  the  same  set 
apart.  Sach  a  conveyance  will  be  treated  in  equity  as  a  contract 
to  have  it  allotted  to  her  and  then  to  convey  it  to  the  purchasers. 

S.  The  action  of  the  assignees  is  primarily  against  the  widow,  but  in  the 
absence  of  an  averment  that  the  lands  described  were  all  of  which 
she  was  entitled  to  be  endowed,  the  heirs  and  devisees  are  prop- 
erly made  parties,  so  that  the  whole  matter  may  be  determined  in 
one  action. 

3.  The  widow's  right  of  dower  not  being  yet  denied,  there  was  no  need 
of  an  allegation  setting  out  when  the  marriage  took  place. 
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This  was  a  civil  actiox,  heard  upon  complaint  and 
demurrer  before  Bynum,  J.,  at  the  Fall  Term,  1892,  of  Hay- 
wood Superior  Court. 

The  plaintiffs  claimed  the  unallotted  dower  of  a  widow 
under  a  deed  of  conveyance  from  her. 

The  defendant  resisted,  among  other  reasons,  because  the 
plaintiffs  could  not  bring  their  action  in  their  own  name; 
the  right  of  dower  being  only  a  thing  in  action  the  widow 
was  a  necessary  party.  The  Court  overruled  their  demurrer, 
and  they  appealed. 

Mr.  T.  F.  DavidsoUy  for  plaintiffs. 

Mr.  O.  S.  Fergxison  (by  brief),  for  defendant. 

BuRWELL,  J. :  The  plaintiffs  once  sought  to  obtain  the 
relief  which  they  pray  for  in  their  complaint  by  means  of  a 
special  proceeding  instituted  before  the  Clerk  of  the  Superior 
Court  of  Haywood  County.  *That  proceeding  came  before 
this  Court,  and  the  demurrer  filed  by  the  defendants  to  the 
petition  was  sustained  (109  N.  C,  674),  and  in  the  opinion 
then  filed  this  language  was  used :  "  The  sale  by  a  widow  of 
her  right  of  dower,  before  dower  was  assigned  to  her  according 
to  law,  was  an  equitable  assignment  of  her  right,  to  be 
enforced  in  a  court  of  equity  by  a  civil  action,  and  not  by  a 
special  proceeding." 

1.  Is  the  widow,  plaintiffs'  assignor,  a  necessary  party  to 
this  action?  We  think  she  is.  "  Before  the  assignment  of 
her  dower  a  widow  is  not  seized  of  any  portion  of  the  real 
estate  of  her  husband,  and  cannot,  therefore,  convey  any  title 
at  law  to  it.  She  can,  however,  make  such  a  contract  con- 
cerning it  as  equity  can  and  will,  under  proper  circumstances, 
enforce.  This  bill  substant'ally  is  to  compel  the  heirs  to 
allot  the  dower,  and  then  that  the  widow  shall  convey  the 
land  so  allotted."  Potter  v.  Everitt,  7  Ired.  Eq.,  152.  Her  con- 
veyance of  her  right  of  dower,  previous  to  an  assignment,  will 
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be  treated  in  a  court  of  equity  as  a  contract  on  her  part  to 
have  her  dower  assigned,  and  then  to  convey  what  is  so 
assigned  to  her,  and  will  be  enforced  against  her.  Scribner 
on  Dower,  Vol.  2,  sec.  37.  Hence,  the  cause  of  action  set  out 
in  the  complaint  is,  according  to  these  authorities,  primarily 
against  the  widow,  and  she  is  of  course,  in  that  view  of  the 
matter,  a  necessary  party. 

2.  Are  the  heirs  at  law  or  devisees  of  S.  P.  Owen,  defend- 
ant's vendor,  necessary  parties  ?  If  it  was  alleged  in  the  com- 
plaint that  the  lands  described  therein  were  all  the  land  of 
which  the  widow  was  entitled  to  be  endowed,  we  might  be 
inclined  to  answer  this  question  in  the  negative.  But,  in  the 
absence  of  such  averment,  we  must  assume  that  there  are  other 
lands,and  such  being  the  case,  the  heirs  at  law  must  be  brought 
in,  in  order  that,  by  this  one  action,  may  be  conclusively  settled 
and  determined  all  questions  cencerning  the  dower  rights  of 
the  widow,  and  the  plaintiffs'  rights  against  her,  by  reason 
of  her  conveyance  to  them,  treated  as  a  contract  to  convey  to 
them  such  portions  of  each  tract  as  may  be  assigned  to  her 
under  the  orders  made  in  this  action.  The  Code,  §  2112, 
declares  that,  in  special  proceedings  for  assignment  of  dower, 
"  the  heirs,  devisees  and  other  persons  in  possession  of,  or 
claiming  estates  in  the  lands,  shall  be  parties;"  and  by  sec- 
tion 189  it  is  enacted  that"  when  a compfe^e determination  of 
the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  Court  must  cause  them  to  be  brought  in."  When 
the  widow  and  heirs  at  law  or  devisees  are  brought  in,  a 
complete  determination  of  this  matter  may  be  had  in  this 
civil  action,  and  all  parties  interested  in  the  assignment  of 
dower  be  concluded  by  the  final  judgment  or  decree  which 
shall  be  made. 

We  do  not  think  it  was  necessary  to  allege  in  the  com- 
plaint when  the  marriage  took  place.  Proof  of  that  fact  will 
be  required  if  the  widow's  right  of  dower  is  denied.  And  we 
think  it  is  sufficiently  alleged  in  the  complaint  that  defend- 
ants claim  under  S.  P.  Owen.  Error. 
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J,  H.  ROBERTS  ▼.  THE  P.  A.  DEMING  WOODWORKING  COMPANY. 

Corporaiion — Contract  in  Writing — Code — Quantum  MeruU— 
Pleading — Amendment — Measure  of  Damages — Evidence, 

1.  The  plaintiff  soed  a  corpocatioii  for  work  and  labor  done;  the  contracfc 

was  not  "  in  writing  under  seal  of  the  corporation  or  signed  by 
some  officer  of  the  company  duly  aothorized,**  as  required  by  sec- 
tion 683  of  The  Code:  Held,  the  plaintiff  was  entitled  to  recover 
for  the  work  already  done,  but  could  not  force  the  defendant  to 
continue  the  contract  as  to  the  unexecuted  part. 

2.  The  complaint  being  broad  enoagh  to  set  out  an  action  on  the  quan- 

tum meruit,  the  plaintiff  will  not  be  confined  to  the  express  con- 
tract, and  if  not  broad  enough,  the  Court  might  have  allowed 
amendment  after  verdict  making  it  so. 

8.  The  contract  price,  while  not  conclusive,  is  some  evidence  by  which 
the  value  of  plain  tiff  ^s  services  may  be  measured. 

This  was  a  civil  action,  tried  at  the  August  Term,  1892,  of 
Buncombe  Superior  Court,  before  J?ynum,  /.,  for  the  value  of 
work  and  labor  done  for  the  defendant  corporation. 

The  defendant  denied  the  debt,  and  resisted  payment  upon 
the  further  ground  that  the  contract  was  not  in  writing  under 
seal  of  the  corporation,  nor  signed  by  any  authorized  officer 
thereof,  and  therefore  void  under  section  683  of  The  Code. 
When  the  plaintiff  rested  his  case,  the  Court  intimated  he  could 
not  recover  on  his  own  showing,  the  contract  being  above 
$100,  was  not  according  to  the  formalities  prescribed  by  The 
Code,  §  683.  Whereupon  the  plaintiff  submitted  to  a  nonsuit 
and  appealed. 

Mr,  IL  B,  Carter,  for  plaintiff. 
Mr,  T,  IL  Cobby  for  defendant. 

Clakk,  J.:    The  Court  ruled  that  the  plaintiff  could  not 
'recover  in  any  aspect  of  the  evidence,  because  the  contract  of 
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the  defendant  company  was  not  "  in  writing  and  under  the 
seal  of  the  corporation,  or  signed  by  some  otficer  of  the  com- 
pany duly  authorize  1,"  as  required  by  The  Code^  §  683.  That 
section  and  its  purport  was  construed  in  Ciirtis  v.  Piedmont 
Company,  109  N.  C,  401.  It  is  there  held  that  it  applies  to  exec- 
utory contracts  and  protects  corp  »rations  from  enforcement  of 
such  unless  evidenced  in  the  manner  prescribed  by  the  stat- 
ute. But  the  Court  adds  that  it  does  not  apply  to  cases  where 
the  corporation  has  received  and  availed  itself  of  property 
sold  and  actually  delivered  to  it.  In  such  cases,  tltfe  company 
can  be  compelled  to  pay  the  fair  value  of  such  property.  In 
the  present  case  the  claim  is  for  work  and  labor  done  at  a 
specified  rate  The  contract  not  being  in  writing  and  signed 
(or  sealed),  as  required  by  the  statute,  the  plaintiff  cannot 
force  the  defendant  to  continue  the  contract  as  to  the  unexe- 
cuted party  but  the  plaintiff  is  entitled  to  recover  a  fair  value 
for  the  labor  already  performed,  and  which  the  company  has 
accepted,  and  of  which  it  has  enjoyed  the  benefits. 

Thedefendantcontends,however,that  this  action  is  brought 
upon  the  express  contract,  and  that  no  recovery  can  be  had 
upon  a  quantum  meruit^  and  that  if  this  is  not  so,  still  there 
was  no  evidence  to  justify  a  verdict  for  the  value  of  the  ser- 
vices. The  complaint  is  suflBcient  to  warrant  a  recovery, 
either  upon  express  contract  or  for  the  value  of  the  work  and 
labor  done.  Stokes  v.  laylor,  104  N.  C,  394,  and  cases  there 
cited;  Fulps  v.  Mock,  103  N.  C,  601.  No  amendment  was 
necessary,  but  if  desirable,  the  Court,  in  accordance  with  the 
present  system  ^of  procedure,  which,  without  undue  neglect 
of  form  favors  a  trial  upon  the  merits,  could  and  should  have 
allowed  an  amendment  of  the  complaint  after  a  verdict  in 
favor  of  the  plaintifi^,  if  successful.  The  Code,  §  273.  As  to 
thesec<»nd  objection  raised,  the  contract  price  agreed  upon 
between  the  authorized  agent  of  the  company  and  the  plain- 
tiff, while  not  conclusive  (since  the  express  contract  was  per- 
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force[abandoned),  was  certainly  some  evidence  sufficient  to  go 
to  the  jurylas  to  the  value  of  the  services. 

The  nonsuit  must  be  set  aside,  and  the  case  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Per  Curiam.  Error. 


JOHN  J.  GRIFFIN  et  al.  v.  THE  ASHEVILLE  LIGHT  COMPANY, 

Pleading — Verificaticn  of  Agent  or  Attorney — Pfociice—Dis' 

creiion  of  Judge. 

1.  The  pleading  of  a  non-resident  may  be  verified  by  an  agent  or  attor- 

ney—(1)  when  the  action  is  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  and  the  instrument  is  in  the  possession  of 
such  agent  or  attorney;  (2)  when  all  the  material  allegations  are 
within  the  personal  knowledge  of  such  agent  or  attorney. 

2.  The  averment  of  the  possession  of  the  note  sued  on  is  allegation  of 

**  knowledge  or  grounds  of  belief,"  for,  nothing  else  appearing, 
such  note,  when  put  in  evidence,  would  entitle  the  plaintiff  to 
judgment. 

3.|The  object  of  the  verification  is,  that  if  the  defendant  does  not  deny 
the  allegations,  the  cause  shall  stand  as  if  the  jury  had  been 
empaneled,  and  the  allegations  put  in  proof  without  denial,  the 
purpose  being  to  avoid  the  delay  of  trial  upon  uncontroverted 
points. 

4..It^was  error  to  refuse  the  plaintiffs  judgment,  upon  failure  of 
defendants  to  put  in  a  verified  answer  to  such  complaint,  unless, 
for  good  cause  shown,  the  defendants  were  entitled  to  an  exten- 
sion of  time  for  answer. 

5.  Such  refusal  was  the  denial  of  a  subetantial  right  and  at  once  appesJ- 
able  before  final  judgment. 

4i.  Final  judgment  may  be  entered  in  this  Court  now;  but  since  the  case 
goes  back  it  will  be  in  the  discretion  of  the  Judge  to  allow  the 
answer  to  be  verified. 
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Civil  action,  heard  at  August  Term,  1892,  of  Buncombe 
Superior  Court  before  Bynum^  J. 

The  plaintiflFs  filed  their  complaint  on  August  17,  1892, 
verified  as  appears  in  the  record  : 

1.  That  the  defendant,  The  Asheville  Light  and  Power  Com- 
pany, is  a  corporation  duly  chartered  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  North  Carolina. 

2.  That  upon  the  15th  day  of  December,  1891,  the  defend- 
ant. The  Asheville  Light  and  Power  Company,  made  its  prom- 
issory note  in  writing  dated  on  that  day,  and  thereby  prom- 
ised to  pay  to  the  order  of  the  plaintiffs  the  sum  of  $271.50 
two  months  after  date. 

3.  That  the  defendant  J.  G.  Martin  endorsed  said  note 
when  the-same  was  delivered  to  the  plaintiffs. 

4.  The  said  note  at  maturity  was  duly  presented  for  pay- 
ment and  was  not  paid,  and  the  same  was  then  and  there 
protested  for  non-payment,  whereby  the  plaintiffs  were  put 
to  the  cost  of  $2.06  protest  fees. 

5.  That  no  part  of  said  note  has  ever  been  paid. 
Wherefore,  the  plaintiffs  demand  judgment  against  the 

defendants  for  the  sum  of  $271.60,  with  interest  on  the  same 
from  February  15,  1892,  together  with  $2.06  protest  fees, 
and  the  costs  of  this  action,  to  be  taxed  by  the  Clerk  of  the 
Court. 

DuflF  Merrick,  being  first  duly  sworn,  deposes  and  says: 
'^Tbat  he  is  of  counsel  for  the  plain tifis  and  makes  this  affida- 
vit in  their  behalf  for  the  reason  that  sai4  plaintiffs  reside  in 
Philadelphia,  Pa.,  and  there  is  not  now  time  for  this  complaint 
to  be  forwarded  to  them  for  verification  and  be  returned  in 
time  to  be  filed  within  the  first  three  days  of  this  term,  and 
for  the  further  reason  that  this  action  is  founded  upon  a 
written  instrument,  money  only,  which  said  written  instru- 
ment is  in  affiant's  possession  ;  that  affiant  has  read  the  fore- 
going complaint  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  it  be  as  to  mat- 
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ters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true." 

On  the  last  day  of  the  term,  and  as  the  Court  was  about  to 
adjourn,  plaintiffs  moved  for  a  judgment  for  that  the  com- 
plaint was  verified,  and  no  answer  had  been  filed.  The 
^defendant  then  filed  the  answer  which  is  in  the  record. 
Plaintiffs  still  insisted  that  they  were  entitled  to  judgment 
in  that  the  answer  was  not  verified. 

The  Court  refused  the  motion  in  judgment  for  that,  as 
held  by  the  Court,  the  complaint  was  not  verified  according 
to  the  statute.  The  plaintiff  objected  to  the  holding  of  the 
Court,  and  excepted  thereto,  and  appealed. 

Mr.  Charles  A,  Moore,  for  plaintiffs. 
Messrs,  Theo.  F.  Davidson  and   Thomas  A.  Janes,  for  de- 
fendant. 

Clark,  J.:  Whenever  the  party  is  a  non-resident  of  the 
county,  the  pleading  may  be  verified  by  an  agent  or  attorney 
in  two  cases,  first,  when  the  action  is  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  the  instrument  is 
in  possession  of  the  agent  or  attorney;  second,  when  all  the 
material  allegations  of  the  pleadings  are  within  the  personal 
knowledge  of  the  agent  or  attorn^^y.  The  Code,  §  258;  jHam- 
merslaugh  v.  Farrior,  95  N.  C,  135. 

The  affidavit  here  could  be  made  by  the  attorney,  since  the 
party  he  represented  was  a  non-resident,  and  the  action  was 
upon  a  written  instrument  fur  the  payment  of  money  only, 
and  was  in  the  possession  of  the  attorney,  The  only  qu^tion 
remaining  is  whether  the  verification  is  in  itself  defective, 
though  made,  as  we  have  seen,  by  one  authorized  to  make  it; 
It  follows  the  statute  in  averring  the  complaint  to  be  true  of 
affiant's  own  knowledge,  except  as  to  matters  stated  on  infor- 
mation and  belief,  and  those  he  believes  to  be  true,  and  also 
in  setting  out  the  non-residence  of  the  plaintiff,  and  that  the 
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action  is  on  a  written  instrument  for  the  payment  of  money 
and  in  his  possession,  as  reasons  -why  the  affidavit  is  not  made 
by  the  party  himself.  But  it  is  urged  that  the  verification  is 
defective  in  not  stating,  as  required  by  section  258  of  The  Code^ 
"the  knowledge  or  grounds  of  his  belief  on  the  subject,"  and 
that  it  was  not  a  sufficient  compliance  with  this  requirement 
to  set  out  that  the  written  instrument  sued  on  was  in  the  pos- 
session of  the  attorney,  since  that,  though  sufficient  to  author- 
ize the  attorney  to  make  the  verification,  does  not  show  his 
"knowledge  or  ground  of  belief  on  the  subject."  It  seems  to 
us  that  the  objection  is  hypercritical.  The  verification  need 
not  set  out  matters  merely  evidential.  The  object  of  the 
verification  is  that  if  the  defendant  does  not  deny  the  alle- 
gations of  the  complaint,  the  cause  shall  stand  as  if  a  jury 
had  been  empaneled  and  the  allegations  in  the  complaint  had 
been  put  in  proof  without  denial,  or  admitted.  The  purpose 
is  to  avoid  the  expense  and  delay  of  a  jury  trial  when  there 
is  no  controverted  fact  to  be  passed  upon.  With  the  jury 
empaneled  and  the  note  described  in  the  complaint  put  in 
evidence,  nothing  else  appearing,  the  plaintiff  would  not  be 
entitled  to  judgment.  The  averment,  therefore,  of  the  pos- 
session of  the  note  sued  on  (no  payments  being  endorsed 
thereon)  is  allegation  of  the  **  knowledge  or  ground  of  belief  " 
of  the  matters  in  the  complaint  material  to  be  shown  by  the 
plaintiff.  It  is  true  there  is  in  the  complaint  a  negative  alle- 
gation that  no  part  of  said  note  has  ever  been  paid.  But  if 
any  payment  has  been  made  which  is  not  credited  on  the  note, 
that  is  a  matter  of  defence.  The  averment  of  non-payment 
of  any  part  is  only  necessary  to  show  the  amount  due  on  the 
instrument  which  is  sued'on.  There  is  also  an  averment  of 
the  incorporation  of  the  defendant  company.  But  it  has  been 
held  that  this  is  an  unnecessary  averment,  and,  if  disputed, 
it  must  be  raised  by  answer  or  plea.  Stanly  v.  Railroad^  89 
N.  C,  331;  Ramsey  v.  Railroad,  91  N.  C,  418;  Slate  v.  Shaw, 
92  N.  C,  768;  &aie  v.  Grant,  104  N.  C,  908.     Indeed,  the 
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signing  of  the  note  in  affiant's  possession  is  estoppel  evidence 
of  the  allegation  of  its  incorporation.  Ryan  v.  Martin,  91 
N.  C,  464.  The  verification  having  been  sufficient,  it  was 
error  to  refuse  the  plaintifif  judgment  because  an  unverified 
answer  was  filed.  TJie  CodCy  §§  257  and  385 ;  AUpaugh  v. 
Winstead,  79  N.  C,  526 ;  Alford  v.  McCormac,  90  N.  C,  151.  It 
is  true  the  Court  might  in  its  discretion  have  extended  the 
time  for  the  defendant  to  file  its  answer  so  as  to  give  oppor- 
tunity, if  desired,  to  verify  it  {The  Code,  §  274 ;  Banks  v.  Manu- 
facturing Co.,  108  N.  C,  282),  and  the  exercise  of  this  discre- 
tion is  not  reviewable  {Austin  v.  Clarke,  70  N.  C,  458 ;  Gilchrist 
V.  Kitchen,  86  N.  C,  20;  Mallard  v.  Patterson,  108  N.  C,  255) 
though  such  extension  of  time  is  a  practice  not  to  be  encour- 
aged. Dempsey  v.  Rhodes,  93  N.  C,  120.  But  in  the  present 
case  that  discretion  was  not  exercised.  Why  it  was  not  asked 
does  not  appear,  unless,  as  is  probable,  the  defendant  could 
not  verify  a  denial  of  plaintiff's  allegations  in  a  plain  action 
on  a  note  in  his  possession. 

The  refusal  of  a  judgment  by  default  final  upon  a  verified 
complaint  for  a  sura  certain,  there  being  no  extension  of  time 
to  file  answer,  was  a  denial  of  a  substantial  right  which  the 
plaintiff  might  lose  if  the  order  is  not  reviewed  before  final 
judgment,  and  therefore  an  appeal  lay.  The  Code,  §  548. 
Indeed,  final  judgment  might  now  be  entered  here,  as  was 
done  in  Alspaugh  v.  Wlnstead,  supra;  The  Code,  §  957. 

Si  nee,  however,  the  case  goes  back,  it  will  be  in  the  discretion 
of  the  Judge  below  to  permit  a  verified  answer  to  be  filed. 
The  Code,  §  274.  Whether  he  will  permit  this  should  largely 
depend  upon  whether  the  defendants  can  satisfy  him  that 
they  have  a  meritorious  defence,  for  it  is  unquestionably  true 
that  "  a  delay  of  justice  is  often  a  denial  of  justice." 

Error. 
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B.  W.  BASS  ▼.  THE  ROANOKE  NAVIGATION  AND  WATER- 
POWER  COMPANY. 

Con^Uutional  Law — Vested  Rights — Obligation  of  Contracts — 
Corporation — Eminent  Domain — Forfeiture —  Grant,  Pre- 
sumption  of — Easements — License — Reveiier, 

1.  While  the  Legislature  has  no  power  to  authorize  the  condemnation  of 

private  property  for  the  use  of  purely  private  corporations,  never- 
theless, where  corporations,  otherwise  private,  are  clothed  with 
powers  and  charged  with  duties  which  are  in  their  nature  public, 
they  become  quasi  public  corporations,  and  may,  with  legislative 
permission,  exercise  the  right  of  eminent  domain. 

2.  The  enactment  of  statutes  regulating  the  manner  in  which  corpora- 

tions shall  equitably  discharge  the  claims  of  its  creditors,  or  to 
subject  all  or  a  portion  of  its  property  to  sale  at  the  instance  and 
for  the  benefit  of  creditors,  is  not  in  conflict  with  the  constitutional 
provisions  in  respect  to  vested  rights  or  the  obligation  of  contracts. 

3.  A  bare  expectancy  is  not  such  a  vested  right  as  will  be  protected  by  the 

constitutional  provisions  in  that  respect. 

4.  The  purchaser  of  the  property  of  the  Roanoke  Navigation  Company 

(incorporated  under  the  Act  of  1812)  under  the  decree  for  sale  made 
in  pursuance  of  the  Act  of  1874-'75,  became  vested  with  all  the 
rights,  estates  and  privileges  belonging  to  said  company,  including 
the  estate  acquired  either  by  purchase  or  proceedings  to  condemn 
land  for  the  purposes  of  the  erection  and  maintenance  of  the  canal 
contemplated  in  the  act  of  incorporation;  and  none  of  these 
acquisitions  were  forfeited  by  the  acceptance  and  exercise  by  the 
purchasers  of  the  power  conferred  by  the  Act  of  1885  to  use  the 
franchise  for  other  purposes  not  inconsistent  with  those  originally 
granted. 

5.  The  Roanoke  Navigation  Company,  having  acquired  the  right-of-way 

through  the  plaintiff's  land,  permitted  her,  by  parol  license,  to 
erect,  in  1852,^  a  private  bridge  over  the  canal  and  which  she  had 
continuously  used  ever  since,  until  it  was  removed  by  the  defend- 
ant, the  purchaser  and  successor  of  the  said  company,  in  1890  when 
engaged  in  improving  the  property:  Held,  (1)  that  such  possession 
did  not  raise  a  presumption  of  a  grant  to  the  easement  to  maintain 
the  bridge;  (2)  that  the  right  to  the  fee  in  the  condemned  land  did 
not  revert  to  the  original  owner,  or  those  claiming  under  him, 
upon  the  dissolution  of  the  original  corporation;  (8)  that  the  license 
could  be  revoked,  and  being  revoked,  the  defendant  had  a  right 
to  remove  it  without  paying  compensation  to  the  owner. 
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This  was  a  civil  action,  tried  at  May  Term,  1892,  of  the 
Superior  Court  of  Halifax  County,  before  Bviywn^  J. 
The  Judge  settled  and  submitted  the  following  issues: 

1.  Did  the  defendant  wrongfully  destroy  the  plaintifif^s 
bridge  ? 

2.  What  damage  is  plaintiff  entitled  to  recover? 

3.  Is  the  plaintiff  the  owner  and  entitled  to  recover  posses- 
sion of  the  canal  and  land  described  in  section  ten  of  com- 
plaint? 

4.  Does  the  defendant  wrongfully  withhold  possession  of 
said  land  ? 

5.  What  damage  is  plaintiff  entitled  to  recover? 
The  plaintiff's  counsel  tendered  the  following: 

1.  Did  the  defendant  wrongfully  destroy  plaintiff's  bridge 
and  refuse  to  replace  it  ? 

2.  Did  defendant  wrongfully  obstruct  plaintiff's  way  to 
her  land? 

3.  What  damage  has  plaintiff  sustained  by  the  tearing 
down  of  her  bridge  ? 

4.  Is  the  plaintiff  the  owner  of  the  actual  canal  boundary 
(160  feet)? 

5.  Does  the  defendant  wrongfully  detain  the  same? 

6.  Is  the  defendant  entitled  to  use  that  portion  of  the  canal 
that  passes  through  plaintiff's  land  for  other  purposes  than 
those  of  navigation  without  the  plaintiff's  consent? 

7.  Is  the  defendant  using  said  canal  for  manufacturing 
purposes  without  the  consent  of  plaintiff? 

The  plaintiff  refused  to  adopt  and  submit  issues  tendered, 
and  objected  to  the  substitution  of  others  fot  them. 

The  plaintiff  introduced  in  evidence  the  different  charters 
of  the  Roanoke  Navigation  Company  and  of  the  defendant, 
and  the  Act  of  1874-75  for  the  dissolution  of  the  Roanoke 
Navigation  Company. 

It  is  admitted  that  title  is  out  of  the  State.  It  is  also 
admitted  that  about  the  year  1818  the  land  described  in  the 
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complaint  was  tbe  property  in  fee  of  Daniel  Mason.  That 
the  canal  boundary  running  through  the  same  was  then  con- 
demned, by  proper  proceedings,  for  the  use  of  the  Roanoke 
Navigation  Company ;  that  B.  W.  Bass  acquired  Daniel 
Mason's  title  to  all  the  lands  subject  to  said  condemnation,  and 
upon  his  death  he  devised  an  estate  for  her  life  in  said  lands 
through  which  the  canal  runs,  to  plaintiff,  his  widow. 

George  W.  Fulghum,  witness  for  the  plaintiff,  testified : 
"The  Roanoke  Navigation  Company's  canal  divides  and 
runs  through  the  plaintiff's  land.  The  plaintiff  is  my  sister. 
My  sister  used  bridge  across  defendant's  canal.  She  used  it 
in  crossing  over  from  one  part  of  her  land  to  another  farm 
on  the  other  side.  There  was  a  road  running  from  Bass's  home 
across  the  bridge ;  it  was  only  a  way  used  by  her.  I  don't 
know  how  long  it  was  in  use.  I  don't  know  that  such  way 
was  there  when  canal  was  built ;  I  was  not  born  then.  It 
was  not  a  public  way.  There  has  been  a  bridge  "across  canal 
at  this  place  since  1857,  to  my  recollection.  It  was  used  prin- 
cipally by  Bass  and  ftimily  and  the  people  on  his  farm ;  it 
was  not  used  by  the  public.  It  looked,  when  I  saw  it  in 
1857,  as  if  it  had  been  used  for  sometime.  Tlie  way  looked 
as  if  it  was  then  a  much  worn  and  used  road.  In  1890  the 
bridge  was  moved  off  by  defendant,  in  cleaning  out  canal, 
and  not  restored.  Arrington,  the  Secretary  of  the  Company, 
told  me  he  had  no  right  to  replace  the  bridge,  but  that  sister 
might  put  one  there,  so  she  put  one  that  would  not  obstruct 
tbe  water  of  the  canal.  The  bridge  removed  was  worth  $25. 
Mr.  Arrington  refused  to  allow  plaintiff  to  put  back  the 
same  bridge,  or  one  like  it.  He  only  agreed  that  plaintiff 
might  put  back  a  bridge  without  any  posts  in  the  canal ; 
he  said  plaintiff  might  put  down  any  such  bridge  as  would 
not  obstruct  the  waters  of  the  canal.  In  cleaning  out  the 
canal  in  1890  it  was  widened  at  this  point  about  six  or  eight 
feet.  Don't  think  it  was  deepened  at  this  point.  There  was 
also  a  ford  across  the  canal  about  three  hundred  yards  up. 
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used  by  Mrs.  Bass  in  crossing.  Mrs.  Bass  has  no  way  of 
getting  across  now  unless  she  replaces  the  bridge." 

The  plaintiff  proposed  to  prove  by  this  witness  that  plain- 
tiff had  crops  on  her  land  ;  that  the  bridge  was  torn  away 
in  May  or  June,  1890,  and  that  she  could  not  get  to  her  lands 
to  cultivate  them,  and  claims  damage  for  injury  to  the  land, 
and  failure  to  plant  the  crops,  and  to  the  crops  then  planted. 

The  Court  held  that  such  was  not  the  rule  of  damage.; 
that  the  only  damage  plaintiff  could  recover  was  what  it 
would  have  cost  to  replace  the  bridge  as  directed  by  Arring- 
ton,  and  plaintiff  excepted. 

"  This  canal  is  not  used  for  navigation  purposes.  No 
vessels  navigate  it  now.  At  its  terminus  there  is  a  grist-mill 
and  elevator — at  Weldon,  about  two  miles  from  the  land  of 
the  plaintiff — and  the  defendant  company  has  never  erected 
any  mills,  or  other  works,  on  the  canal  boundary  running 
through  the  plaintiff's  land. 

"  I  have  never  given  permission  to  use  the  water  for  any 
purpose  except  navigation.  I  don't  'know  that  Mrs.  Bass 
ever  did.  I  am  her  business  agent.  Mrs.  Bass  controls  her 
own  property ;  I  look  after  her  business.  When  I  talked 
with  Arrington  about  putting  bridge  back,  I  don't  remember 
that  he  said  anything  about  our  not  putting  bridge  with 
bench  to  it. '  He  said  we  might  put  bridge  there  at  any  time, 
so  we  did  not  obstruct  water.  Finally,  Arrington  said  he 
was  advised  by  his  counsel  that  he  was  not  liable  for  build- 
ing bridge,  but  that  Mrs.  Ponton  and  sister  wanted  a  bridge, 
and  if  we  could  use  one  bridge  he  would  pay  for  one-third. 
They  could  have  used  a  common  bridge  between  them. 
There  would  have  been  some  little  more  distance  for  plaintiff 
to  travel.  The  tow-path  on  the  canal  is  there,  and  as  it 
always  has  been.  Plaintiff  has  never  replaced  the  bridge  at 
all.  There  is  none  there  now.  The  old  bridge  that  was 
taken  away  was  worth  $20. 


SEPTEMBER  TERM,  1892.  443 


Bass  v.  Navigation  Co. 


"I  remember  back  to  1852  or  1853.  There  were  then  a 
few  boats  running  on  it,  and  also  one  mill  at  Weldon,  about 
two  miles  from  plaintiff's  land.  Canal  Company  in  posses- 
sion of  it  ever  since.  My  sister  could  have  hauled  away  the 
lumber  from  the  bridge  torn  down  in  widening  the  canal, 
and  saved  it.  I  understood  the  mill  was  operated  by  and 
belonged  to  Colonel  Long.  It  was  on  the  canal  and  fed  by 
water  of  the  canal.  I  don't  think  the  Canal  Company  oper- 
ated any  mill.  In  order  to  widen  the  canal  at  this  point  it 
was  necessary  to  remove  the  bridge.  Don't  remember  that 
any  boats  have  been  run  on  canal  since  the  war.  The  Guil- 
ford Gee  bridge  is  about  a  mile  from  plaintiff's." 

R.  J.  Bond,  witness  for  plaintiff,  testified :  "  I  had  charge 
of  laborers  in  cleaning  out  canal.  Major  Waite  was  engineer. 
I  had  bridge  torn  down  by  his  orders.  Mrs.  Bass  asked  to 
let  the  bridge  remain  awhile,  but  the  engineer  said  the  work 
must  be  completed  as  we  went.  It-  was  necessary  to  tear 
down  bridge,  as  canal  was  widened  ten  feet  additional  width 
and  is  a  foot  deeper.  This  was  necessary  to  put  canal  in 
proper  condition.  The  bridge  would  have  dropped  in  canal 
necessarily  while  we  were  repairing  and  widening  canal  if 
we  had  not  moved  it.  The  timbers  were  as  good  as  ever 
It  ^irould  have  cost  about  ten  dollars  to  replace  the  same 
bridge." 

The  plaintiff  here  rested  her  case. 

It  was  admitted  by  plaintiff  that  under  the  charter  of  the 
Roanoke  Navigation  Company  the  land  in  controversy 
through  which  this  canal  runs  was  duly  and  regularly  con- 
demned to  the  width  of  eighty  feet  on  each  side  of  centre  of 
canal,  and  that  present  width  of  canal  is  thirty-five  feet. 
This  admission  was  only  for  the  purposes  of  this  suit. 

David  Ray,  witness  for  defendant,  testified :  "  The  Roan- 
oke Navigation  Company  has  been  in  possession  of  this  canal 
for  over  forty  years  within  my  memory.     It  has  used  the 
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caual  and  had  possession  of  it  for  over  forty  years.    Had 
boats  on  it  before  the  war ;  none  on  it  since." 

J.  L.  Bass,  witness  for  defendant,  testified:  "Am  seventy 
years  old.  Ever  since  I  can  recollect  the  Roanoke  Naviga- 
tion Company  were  in  possession  of  this  canal  running 
through  plaintiff's  land.  I  recollect  as  far  back  as  1830. 
They  used  the  canal  and  tow-path.  Had  boats  on  it  before 
the  war." 

The  record  in  case  of  State  ex  reL  Thomas  S.  Kenan,  AHor- 
ney  General,  v.  Roanoke  Navigation  Company,  is  put  in  evi- 
dence by  the  defendant;  and  also  the  deed  from  Tbos.  N. 
Hill,  receiver,  to  the  Roanoke  Navigation  and  Water-power 
Company. 

S.  P.  Arrington,  witness  for  defendant,  testified  :  "Am  man- 
aging director  of  defendant.  Defendant  has  had  possession 
of  the  canal  and  right  of-way  constantly  since  2d  October, 
1882,  date  of  deed  from  Hill,  receiver.  It  was  necessary  to 
remove  this  bridge  to  utilize  canal — dig  it  out  and  widen. 
We  could  not  get  water  in  the  canal  sufficient  without  this. 
I  told  Fulghum  that  Mrs.  Bass  might  replace  and  use  the 
bridge  if  she  did  not  obstruct  the  water.  I  have  left  locks 
on  canal,  and  propose  to  use  it  for  navigation,  if  it  pays  me 
to  do  so.  I  do  not  navigate  now,  except  a  working  boat. 
We  let  in  water  in  canal  again  after  we  repaired  it  on  Novem- 
ber 26,  1891.  Not  used  any  boats  on  it  since  for  hire.  I 
also  have  mill  and  elevator  at  Weldon,  and  exoect  to  use 
the  water  also  for  manufacturing  purposes.  }Ve  have 
rented  out  land  on  right-of-way;  also  repaired  canal  along 
its  way.  I  do  not  remember  any  particular  act  or  work 
done  on  the  canal  where  it  passes  through  the  Bass  land 
prior  to  1889,  by  me  or  my  present  company.  The  main 
purpose  of  development  of  the  canal  is  for  manufacturing 
purposes." 
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W.  E.  Daniel,  witness  for  defendant,  testified:  "  I  rented 
oat  houses  on  the  canal  for  defendant  company.  These 
houses  were  in  Weldon." 

The  defendant  offered  in  evidence  a  deed  from  one  Hud- 
son to  The  Roanoke  Navigation  Company,  dated  1823,  con- 
veying land  adjoining  locus  in  quo.  The  plaintiff  objected 
to  thisevidence.  Objection  overruled,  and  the  deed  admitted. 
The  plaintiff  excepted. 

T.  A.  Clark,  witness  for  defendant,  testified :  "  I  have  lived 
in  Weldon  since  1851  or  1855.  There  were  three  mills  there 
on  the  Canal  Company's  land,  run  by  water  drawn  from  the 
canal  by  race-wavs.  The*<e  mills  remained  there  up  to  a 
few  years  ago.  Thpy  were  not  owned  by  The  Roanoke  Navi- 
gation Company.  Boats  ceased  to  run  on  the  canal  between 
1854  and  1858.  The  defendant  had  possession  of  canal  and 
its  property  after  The  Roanoke  Navigation  Company.  The 
mills  were  in  possession  of  Mr.  Emry  in  1886;  he  worked 
on  the  canal.  The  old  company  did  no  work  on  the  canal 
in  the  last  ten  or  twelve  years,  and  the  defendant  did  none 
until  they  began  improving  the  canal  in  1S90." 

The  plaintiff  submitted  several  prayers  for  instruction, 
and  excepted  to  the  refusal  to  give  them.  The  points  raised 
by  these  are  discussed  in  the  opinion. 

The  Court  intimated  that  it  would  charge  the  jury — 

1.  That  the  evidence  did  not  establish  an  easement  in  the 
bridge;  that  there  was  no  evidence  that  the  use  of  it  was  not 
permissive;  that  in  any  view  of  the  evidence  the  defendant 
had  a  right  to  remove  it  if  necessary  to  repair  the  canal ; 
that  it  was  the  plaintiff's  own  folly  not  to  replace  it  when 
given  permission;  that  there  is  no  evidence  that  prior  to  Act 
1856  plaintiff  had  an  easement  in  this  bridge. 

2.  That  as  to  third  issue:  in  any  view  of  the  evidence,  if 
it  is  believed  by  the  jury,  together  with  the  admissions  in 
the  cause,  the  jury  should  answer  that  issue  and  the  fourth 
issue  No. 
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Thereupon  the  plaintiff  sabmitted  to  nonsait^and  appealed. 

Mr.  R.  O.  Burton,  for  plaintiff. 

Messn.  T  N.  Hill  and  W,  H.  Day,  for  defendants. 

Avery,  J. — ^afier  stating  the  case  as  above,  proceeded:  Itis 
not  necessary  to  the  decision  of  the  questions  involved  in  this 
appeal  to  determine  whether  the  English  doctrine  in  reference 
'to  the  grantor's  right  of  reverter,  when  corporations  are  dis- 
solved, prevailed  in  North  Carolina  in  any  case,  or  whether 
we  would  follow  the  equitable  rule  adopted  by  the  Courts  of 
some  of  the  States,  in  the  absence  of  positive  and  constitu- 
tional legislation  bearing  upon  a  given  state  of  facts.  The 
authorities  elsewhere  are  conflicting,  and  thus  far  the  question 
has  not  in  all  of  its  bearings  been  definitely  settled  by  this 
Court.  2  Waterman  on  Cor.,  §  435 ;  Angell  and  Ames  on 
Corp.,  §  779 ;  MoMon  v.  Mining  Co.,  133  U.  S.,  50;  2  Morawitz 
Pr  Corp.,  §§  1U31  and  1032;  Botven  v.  Robertson,  11  How., 478; 
2  Rents  Com.,  pp.  307,  309 ;  Van  Glahn  v.  DeRosset,  81  N.  C, 
467 ;  Fax  v.  Horah,  1  Ired.  Eq.,  358 ;  Gooch  v.  McGee,  83  N.  C, 
59 ;  Slate  v.  Rives,  5  Ired.,  297 ;  Haghes  v.  Commissioners,  107 
N.  C,  607. 

Leaving  out  of  view  the  learned  discussion  of  this  subject 
by  Chief  Justice  Smith  in  Von  Glahn  v.  DeRosset  and  Gooch^, 
McGee,  supra,  in  which  the  suggestion  was  made  that  the 
older  decisions  presented  the  status  of  a  corporation  whose 
charter  had  been  forfeited  in  a  court  of  law  as  distinguished 
from  a  court  of  equity,  we  think  that  the  controversy  here 
may  be  made  to  depend  upon  the  application  of  the  provis- 
ions of  our  own  statutes  prescribing  what  disposition  shall 
be  made  of  property  in  case  of  dissolution. 

The  Roanoke  Navigation  Company,  whose  franchise  and 
property  are  claimed  by  the  defendant  by  virtue  of  a  pur- 
chase at  a  sale  under  judicial  decree,  made  pursuant  to  pre- 
vious legislation,  to  which  we  will  presently  advert,  was 
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originally  incorporated  under  the  authority  of  the  Act  of  181 2 
(2  Rev.  Stat.,  236),  which  was  amended  by  several  subsequent 
acts,  passed  respectively  in  1815, 1816, 1817, 1823  and  1832. 
Sections  8  and  12  of  the  Act  of  1812  provided  that  the  real 
estate,  whether  acquired  at  private  sale  or  by  condemnation, 
should  be  "vested  in  the  said  proprietors,  their  heirs  and 
assigns  forever,  as  tenants  in  common  in  proportion  to  their 
respective  shares."  So  that  the  original  owners,  either  vol- 
untarily or  by  the  exercise  of  the  right  of  eminent  domain, 
if  they  received  the  full  price  of  the  fee  would  lose  nothing, 
if  the  land  should  never  revert.  In  creating  such  a  quasi 
public  corporation  for  the  purpose  of  opening  a  channel  for 
commerce,  the  parties  and  juries  who  determined  values  of 
land  acquired  are  deemed  to  have  acted  upon  the  idea  then 
evidently  controlling  the  Legislature,  that  a  great  public 
highway  would  be  prepared  for  permanent  use,  and  that  in 
case  one  set  of  proprietors  should  forfeit  their  rights  for  mis- 
user or  non-user,  the  law-making  power  of  the  State  would 
see  that  the  property  necessary  to  subserve  this  important 
end  should  pass  to  another  similar  public  agency  or  be  sub- 
ject to  the  control  of  the  sovereign  power  which  had  author- 
ized it  to  purchase  and  hold  lands  in  fee  for  a  particular 
purpose. 

The  Legislature  could  not  have  authorized  the  taking  by 
a  private  corporation  for  purely  private  purposes,  but  such 
bodies  politic,  as  companies  organized  to  manage  railway 
lines  and  canals  for  transportation  of  persons  and  property, 
though  in  other  respects  private  corporations,  are  like  counties 
and  towns  from  their  very  nature,  take  and  hold  such  prop- 
erty as  is  necessary  for  corporate  purposes  under  a  delegation 
of  sovereignty  by  the  State,  and  subject  to  the  authority  of 
the  State  ''to  provide  specially  how  its  indebtedness  shall  be 
paid,  and  to  subject  all  or  a  portion  of  its  property,  to  sale 
under  execution,  or  in  any  other  mode  at  the  instance  of  a 
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creditor."  Gooch  v.  McGee,  supra;  Railroad  v.  Caldwell,  i'd 
Pa ,  337 ;  Hvghe$  v.  Q)mmimoner8y  gupra. 

The  exercise  of  the  power  to  provide  how  they  shall  fairly 
and  equitably  discharge  the  claims  of  creditors  is  not  inhib- 
ited as  disturbing  vested  rights,  or  impairing  the  obh'gation 
of  contracts.  Indeed,  apart  from  such  legislative  control 
over  it  as  inheres  in  its  very  creation  to  a  public  or  quasi 
public  corporation,  the  law-making  power  of  the  State  has 
the  unquestioned  right  to  provide  the  means  of  enforciog 
existing  contracts,  as  distinguished  from  the  power  of  impos- 
ing a  new  obligation,  divesting  a  right  or  destroying  a  rem- 
edy. Hare's  Con.  L.  pp  787  and  789 ;  Cooley  Const.  Lim. 
(4  Ed  )  p  469 ;  Mann  v.  lUinois,  95  U.  S.,  126,  130. 

Even  if  the  Courts,  in  the  exercise  of  equity  jurisdiction, 
could  not,  before  the  passage  of  our  statutes,  take  the  prop- 
erty of  a  quasi  public  corporation  in  custody  for  the  payment 
of  its  debts,  the  Legislature,  according  to  all  of  our  authori- 
ties, had  ample  power  to  provide  what  portion  of  the  prop- 
erty necessary  for  corporate  purposes  shall  be  subject  to  sale, 
and  when  and  how  it  shall  be  sold  for  that  purpose.  Oooch  v. 
McGeCy  supra.  The  primary  object  in  permitting  the  exer- 
cise of  the  sovereign  power  of  eminent  domain  waste  take  the 
land  for  a  public  purpose,  and  the  condition  implied  in  the 
very  creation  of  the  corporation,  was  that  the  creator  should 
supervise  the  artificial  being,  so  far  as  to  see  that  it,  or 
auothf  r  similar  agency,  should  subserve  the  end  for  which 
it  was  brought  into  existence  ;  the  power  of  the  State  being 
subject  only  to  the  limitations  imposed  by  the  Constitutions, 
State  and  Federal. 

The  power  of  the  Legislature  to  pass  substantive  laws  is 
liiniti'd  only  by  the  restrictions  as  to  vested  rights  and  con- 
tracts. We  have  seen  that  legislation  providing  adequate 
means  for  the  enforcement  of  existing  contracts  is  not  within 
the  constitutional  inhibition  as  to  impairing  the  obligation 
imposed  by  them.    On  the  other  hand,  a  bare  expectancy, 
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such  as  that  of  the  heir  presumptive  under  the  canons  of 
descent,  the  devisee  named  in  a  last  will  and  testament  exe- 
cuted by  a  person  still  living ;  the  claim  to  rights  by  sur- 
vivorship by  a  joint  tenant,  where  a  statute  has  made  them 
tenants  in  common,  the  right  to  a  forfeiture  of  interest  reserved 
on  a  contract  on  account  of  usury,  is  not  (as  it  has  been  held) 
protected  as  a  vested  right,  but  may  be  modified  or  destroyed 
at  the  will  of  the  lawmakers  by  statute.    Cooley  Const.  Lim. 
(4  Ed.)  pp.  445  and  447 ;  Osdronaux  Con.  Leg.,  p.  601 ;  Tied- 
man  on  Lira,  of  P.  P.,  p.  348  to  350 ;  Lawson  R.  &  R.,  sec. 
3867,  p.  6088,  and  note.    Parmolie  v.  Laiurence,  44  111.,  405 ; 
HoWrook  v.  Finny,  4  Mass.,  567 ;   WesLowdl  v.  Gregg,  12  N.  Y., 
208;  Loverer  v.  Lamprey,  22  N.  H.,  434;  3  Am.  and  Eng. 
Enc,  pp.  758  and  759 ;  Mingo  v.  Gilmann,  1  Hay.,  270.    The 
law  applicable  in  our  case,  is,  by  its  terms,  retrospective,  and 
we  do  not  think  that  the  Legislature  transcended  the  limit 
of  its  powers  in  providing  for  the  substitution  of  one  public 
agency  instead  of  another,  and  thereby  postponing  the  pos- 
sibility of  reverter,  if  it  existed  at  all.    That  such  contingent 
claim  to  the  reversion  is,  at  best,  where  admitted  to«exist, 
only  an  expectancy  defeasible  at  the  will  of  the  State,  is 
made  more  apparent  when  we  recall  the  admitted  principle 
that  it  rests  with  the  sovereign  to  insist  upon  the  forfeiture 
for  failure  on  the  part  of  the  corporation  to  comply  with  its 
charter,  and  if,  in  our  case,  the  State  had  not  moved,  and 
should  never  move,  in  the  matter,  there  could  be  no  dissolu- 
tion.   Railroad  v.  Saunders,  3  Jones,  126;  Railroad  v.  John- 
sUm,  70  N.  C,  348 ;  Navigation  Company  v.  Neal,  3  Hawks,  620. 
A  claim,  contingent  upon  action  by  the  Legislature,  or  by 
the  Executive  Department  of  the  State,  that  may  never  be 
taken,  would  seem  clearly  so  remote  and  uncertain  as  to  fall 
under  the  denomination  of  an  expectancy,  subject  to  destruc- 
tion by  the  power  which  alone  could  create  the  contingency, 
or  could  refrain  from  so  doing  at  its  pleasure.    Supposing  that 
the  Act  of  1831  did  not  apply  to  a  strictly  private  corporation 
111—29 
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whose  charter  had  expired  by  its  own  limitation,  as  declared 
in  Fox  V.  Horahf  1  Ired.  Eq.,  368,  or  to  a  quasi  public  corpo- 
ration, dissolved  either  for  violation  or  by  expiration  of  its 
charter,  the  Legislature  had  nevertheless  the  same  power  to 
pass  the  Acts  of  1871  and  1872  (Bat.  Rev.,  chapter  26,  §§  39 
and  46),  and  the  Act  of  1874-75,  chapter  198,  as  to  enact 
that  which  took  effect  twenty  years  before,  but  after  the  prop- 
erty of  the  Navigation  Company  had  vested  under  its  charter 
and  the  laws  amendatory  thereof.  The  validity  of  the  last- 
named  act  has  been  expressly  acknowledged  in  Gooch  v. 
McOee,  supra,  and  inferentially  in  Slate  v.  Navigation  Co ,  86 
N.  C,  408,  as  well  as  by  approval  of  the  principle  in  Fox  v. 
Horahy  mpra.  It  provides  that  before  a  judgment  of  disso- 
lution, the  Court  may  appoint  a  receiver  and  make  other 
orders,  as  prescribed  in  chapter  26,  section  39  of  Battle's 
Revisal,  and  that  "such  sale  and  conveyance  shall  pass  to 
the  purchaser  or  purchasers  at  the  sale,  not  only  the  works 
and  property  of  the  company  between  the  towns  of  Gaston 
and  Weldon,  and  at  Weldon,  as  aforesaid,  as  they  were  at  the 
time  ^f  rendering  the  judgment  of  dissolution,  but  also  all 
such  franchises,  rights  and  privileges  as  said  company  or  cor- 
poration now  have  by  law.  *  *  *  The  corporation  thus 
created  by  such  sale  and  conveyance  shall  succeed  to  all  the 
rights,  franchises  and  privileges  as  are  now  had  and  enjoyed 
by  the  Roanoke  Navigation  Company  between  the  towns  of 
Gaston  and  Weldon,  and  at  Weldon." 

Under  the  decree  of  the  Court,  rendered  in  pursuance  of 
the  Act  of  1874-75,  R.  T.  Arrington,  S.  P.  Arrington,  William 
Mahone  and  J.  D.  Cameron  became  purchasers.  They,  under 
the  corporate  name  of  "The  Roanoke  Navigation  and  Water- 
Power  Company,"  were  clothed  by  another  statute  (Private 
Laws  1885,  chapter  57)  with  every  right,  &c.,  of  the  former 
company,  "including  the  right  to  the  use  of  the  water  of  the 
Roanoke  River,  to  be  drawn  through  the  canal  for  navigation, 
manvfacturing  or  otiur  purposes^  and  are  vested  with  every 
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right  to  own,  use  and  enjoy  the  water-power  of  said  Roanoke 
Navigation  Company,  to  rent  or  lease  the  same,"  <tc.  The 
State  of  Virginia,  in  the  year  1816,  passed  an  act  giving  to 
the  Roanoke  Navigation  Company,  organized  under  the  law 
already  referred  to,  the  exclusive  right  to  improve  the  navi- 
gation of  so  much  of  the  Roanoke  River  and  its  branches  as 
^were  situate  in  that  State,  permitting  individuals  and  banks  to 
subscribe  an  additional  sum  of  two  hundred  thousand  dollars 
to  be  applied  for  that  purpose,  and  providing  for  the  condem- 
nation of  land  necessary  for  right-of-way,  &c.  By  its  terms, 
this  charter  was  to  be  accepted  by  the  stockholders  of  the  com- 
pany in  order  to  give  it  validity,  as  it  afterwards  was,  and  the 
Oeneral  Assembly  of  North  Carolina  gave  its  formal  assent 
by  statute  the  next  year.    2  Rev.  Stat,  page  252. 

If  the  act  be  considered  as  applicable,  by  virtue  of  the  mere 
assent  to  the  consolidation  on  the  conditions  prescribed  by  a 
sister  State,  to  the  portion  of  the  canal  lying  in  North  Caro- 
lina, so  far  from  construing  section  5  as  a  restriction  upon  the 
rights  of  the  old  company,  it  seems  rather  to  raise  the  impli- 
cation that  it  had  the  exclusive  right  to  use  the  canal  for 
water-works  (which  seems  to  be,  sometimes  at  least,  synony- 
mous with  milling  or  manufacturing  purposes  as  used  in 
these  old  statutes)  erected  upon  its  own  right-of-way,  and  to 
prohibit  the  withdrawal  of  water  from  the  canal  by  everyone 
owning  an  eligible  situation  for  putting  up  machinery  in  the 
vicinity  of  its  line,  except  with  consent  of  the  company,  upon 
which  the  duty  of  entering  into  an  agreement  with  the  owner 
of  the  site  on  reasonable  terms  was  required.  The  language 
is  not  at  all  clear,  but  taking  the  whole  context  into  consid- 
eration, the  only  interpretation  that  seems  to  be  reasonable 
and  consistent  with  the  general  purpose  to  permit  the  use  of 
the  water  of  the  canal  for  mills,  in  subordination  to  the  main 
object  of  using  it  as  an  artery  of  commerce  is  first;  that  neither 
the  company  nor  an  individual  can  withdraw  the  water  from 
the  canal  and  convey  it  over  the  land  of  another  landowner 
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to  reach  an  eligible  site  for  utilizing  it  as  a  power  without  the 
consent  of  such  owner,  but  may  with  such  consent;  and  that 
the  duty  is  imposed  upon  the  company,  where  it  can  be  done 
without  interfering  with  the  primary  business  of  navigation,  of 
farming  out  at  reasonable  rates  a  sufficient  supply  of  water  to 
the  *' situation  "  owner.  It  will  be  observed  that  the  company 
is  empowered  and  directed,  if  it  can  be  conveniently  done, 
to  make  the  '^  canal  answer  both  the  purposes  of  navigation 
and  the  water- works  aforesaid,"  and  to  agree  with  the  "  persou 
possessing  such  situations"  concerning  the  just  proportion  to 
be  borne  by  each  of  the  expense,  not  of  cutting  a  single  canal 
for  boats,  but  making  "canals  or  cuts"  that  would  subserve 
the  purposes  both  of  navigation  and  such  water-works.  The 
new  company  is  now  contending  for  the  privilege  of  using 
the  water  itself  and  farming  it  out  to  be  used  for  manufac- 
turers, with  due  regard  to  the  rights  of  others. 

But  the  action  taken  by  our  Legislature  was  one  of  the  early 
recognitions  of  the  right  of  two  distinct  corporations  organ- 
ized under  the  laws  of  different  States  to  become  consolidated 
with  the  assent  of  such  States,  and  with  enlarged  or  restricted 
powers  and  privileges  lodged  in  the  new  company.  Meyer  v. 
Johnson,  64  Ala.,  656 ;  3  Wood  R.  F.,  p.  1680,  et  seq.  Though 
corporations  are  consolidated,  they  are  still  often  left  by 
the  agreement  and  legislation  so  far  separate  that  each 
remains  subject  to  the  laws  of  its  own  State.  1  Wood,  supra^ 
page  32.  In  such  cases  each  charter  remains  in  force,  though 
there  may  be  conflicts  in  their  provisions.  1  Wood,  mpra^ 
page  573,  note  5.  The  two  may  be  operated  together  with 
enlarged  powers,  or  with  restrictions  imposed  as  a  condition 
precedent  to  the  exercise  of  the  power  to  consolidate. 

Unless  the  power  is  specially  reserved  when  the  charter  is 
granted,  or  under  the  Constitution  or  general  laws,  the  Leg- 
islature cannot,  as  a  general  rule,  modify  the  charter  so  as  to 
take  away  any  power  which  would  enure  to  the  profit  of,  or 
prove  a  protection  to,  a  company  from  loss,  but  there  is  no 
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restriction  upon  the  right  of  the  sovereign  to  enlarge  its 
powers  or  extend  its  privileges,  except  that,  in  doing  so,  it 
must  not  infringe  upon  the  vested  rights  of  another.  If  there 
was  no  authority  given  to  the  old  company,  either  in  terms 
or  by  necessary  implication,  to  erect  manufacturing  estab- 
lishments and  use  the  water  for  running  them,  and  others 
owned  by  landowners  in  the  vicinity,  the  Legislature  unques- 
tionably had  the  power  to  grant  de  novo  all  of  the  privileges 
enumerated  in  section  l,chapter57of  theLawsof  1885,if  such 
action  was  in  conflict  with  no  right  but  only  with  the  claim 
of  the  plaintiff  as  the  devisee  of  one  of  the  original  grantors, 
to  the  possibility  of  reverter,  which  the  Act  of  1874-75  pro- 
vided should  not  vest,  if  it  otherwise  would  have  done  so  on 
the  dissolution  under  the  act.  The  Legislature,  in  the  exercise 
of  its  authority,  and  in  order  to  make  the  corporation  respon- 
sible to  its  creditors  and  to  turn  over  any  balance  to  the 
stockholders,  interposed  and  destroyed  any  expectancy  that 
the  plaintiff  or  her  grantor  might  have  claimed.  Having 
parted  with  hi^  property,  in  the  most  favorable  view  of  the 
law,  in  contemplation  of  the  right  to  exercise  such  legis- 
lative power,  the  plaintiff  has  no  just  ground  for  complaint. 
The  defendant  bought  on  the  invitation  of  the  State  in  order 
to  satisfy  these  just  claims,  and  with  the  assurance  of  the  sov- 
ereign that  it  would  succeed  to  the  franchises  and  powers  of 
the  old  company,  and  have  the  right  to  ask  for  additional 
privileges. 

We  see  no  force  in  the  argument  that  the  defendant's  right 
to  the  land,  conveyed  by  the  person  through  whom  plaintiff 
claims,  has  been  forfeited  by  accepting  the  new  charter,  which 
confers  the  power  to  erect  and  operate  manufacturing  estab- 
lishments, and  to  lease  water  to  run  other  mills,  and,  by  non- 
user,  for  navigation.  In  falling  back  upon  this  position,  it 
is  conceded,  by  implication,  that  the  sale  under  the  Act  of 
1874-75,  when  the  intention  to  use  the  water  exclusively  as 
a  water-power  was  not  as  yet  disclosed,  was  valid  and  passed 
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the  title  to  the  property  and  franchise  to  the  purchaser.  But 
it  is  contended  that  the  franchise  has  been  again  forfeited. 
The  reply  is,  that  only  the  sovereign  State  itself  can  demand 
the  forfeiture  and  assert  its  right  to  dissolve  the  corporation. 
3  Wood,  supra,  sec.  497 ;  Waterman  on  Corp.,  sec.  42,  p.  155. 

It  is,  perhaps,  unnecessary  to  say  that  our  Legislature,  in 
providing  by  statute  (The  Code,  §  1849,  et  seq.)  for  the  con- 
demnation of  land  for  the  purpose  of  erecting  mills  thereon, 
classifies  a  corporation  that  erects  mills  generally  as  one  of 
those  private  corporations  which  enjoys  a  prerogative  fran- 
chise because  of  some  powers  or  duties,  which  it  is  to  perform 
for  the  public,  and  to  that  extent  is  quasi  public.  1  Wood, 
supra,  sec.  5.  If  the  sale  had  been  authorized  by  the  Act  of 
1874-75  for  the  express  purpose  of  creating  a  new  com- 
pany, clothed  with  the  power  to  erect  manufacturing  estab- 
lishments and  lease  water-rights  to  other  mill  owners,  it 
might  be  questionable  whether  the  probable  benefits  to  the 
co-terminous  landowner  would  not  be  greater  than  if  the 
canal  were  still  kept  open  for  the  passage  of  boats,  which 
can  no  longer  compete  with  the  numerous  railroads  that 
traverse  the  country  which  the  navigation  company  was 
organized  to  develop. 

AVhat  we  have  said  disposes  of  the  exception  arising  out 
of  the  second  cause  of  action,  in  which  the  plaintiff  claims 
possession  of  so  much  of  the  right-of-way,  extending  eighty 
feet  on  each  side  of  the  center  of  the  canal,  as  lay  originally 
within  the  limits  of  the  land  of  her  former  husband,  Daniel 
Mason,  under  whom  she  holds  as  his  devisee  for  life.  There 
was  no  error  in  refusing  to  charge  that  the  land  in  contro- 
versy had  reverted. 

Having  the  right  to  clear  out  and  enlarge  the  canal,  the 
defendants  could  revoke  any  license  given  by  its  predecessor 
or  its  agents  to  erect  a  bridge  such  as  interfered  with  the 
enjoyment  of  its  franchise.  Railroad  v.  Railroad,  104  N.  C, 
669.    The  husband  of  the  plaintiff  before  his  death, and  the 
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plaintiff  since  bis  death,  had  been  using  a  bridge  across  the 
canal  for  about  forty  years,  under  a  parol  license  from  the 
Roanoke  Navigation  Company,  given  to  him.    There  was 
no  evidence  that  the  bridge  was  used  further  back  than  1852 ; 
certainly,  no  testimony  to  show  that  the  crossing  was  erected 
on  an  old-established  way  existing  when  the  canal  was  con- 
structed.   The  question  does  not  arise  as  to  its  obligation  to 
keep  up  the  bridge,  under  the  statute  now  applying  to  rail- 
road companies  {The  Code^  §  1710;  Rev.  Code,  ch.  60,  §  30), 
wliich  seems  to  have  been  first  enacted  in  1855.    The  bridge 
was  placed  directly  across  the  stream  from  which  the  defend- 
ant had  a  right  to  remove  any  obstruction  that  interfered 
with  widening  the  channel  at  that  point.    The  occupation 
and  use  by  the  plaintiff  and  her  husband  for  over  forty  years 
would  raise  no  presumption  of  a  grant — the  condemnation 
of  the  land  under  the  old  charter  being  admitted.    The  Codcy 
§  150;  Railroad  v.  McCaskill,  94  N.  C,  746.     We  think  that 
the  defendant  had  the  right  to  remove  the  bridge  as  a  nui- 
sance, and  was  under  no  legal  duty  to  replace  with  another 
after  widening  the  canal.    Without  specific  mention,  we 
have  discussed  the  exceptions  growing  out  of  the  refusal  to 
give  the  proposed  instructions,  and  have  reached  the  conclu- 
sion that  there  was  no  error  in  such  refusal,  nor  in  the  inti- 
mation as  to  the  instruction  that  would  be  given. 

With  great  respect  for  the  learned  counsel  who  pressed  the 
exceptions  as  to  issues,  we  do  not  deem  it  necessary  to  follow 
his  argument  in  detail.  In  view  of  what  we  have  already 
said,  it  seems  manifest  that  the  plaintiff  was  not  deprived  of 
the  opportunity  to  present  any  view  of  the  law  arising  out  of 
evidence.  If  the  issues  tendered  had  been  adopted,  the 
instruction  proposed  to  be  given  by  his  Honor  would  have 
been  equivalent  to  telling  the  jury  (and  we  think  correctly) 
that  in  any  view  of  the  evidence  they  should  respond  to  the 
first,  second,  fourth  and  fifth  issues  "No ; "  to  the  third 
"  Nothing ; "  and  to  the  sixth  and  seventh  "  Yes  ;  "  and  noti- 
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fyiDg  counsel  that,  upon  such  verdict  he  would  give  judg- 
ment for  the  defendant. 

The  plaintiff  was  not  deprived  of  the  opportunity  to  present 
any  view  of  the  law  arising  out  of  the  testimony,  and  the 
exception  is  therefore  untenable.  Denmark  v.  Railroadj  107 
N.  C,  185  :  Boyer  v.  Ttague,  106  N.  C,  576 ;  Bonds  \\Smiih, 
106  N.  C,  553;  Emry  v.  Railroad,  102  N.  C,  209. 

Since  the  plaintiff  was,  in  no  view  of  the  evidence,  entitled 
to  recover  damage,  it  was  not  material  whether  his  Honor 
stated  the  rule  for  assessing  damage  correctly  or  incorrectly 
in  passing  upon  the  testimony.  The  rejected  evidence,  if 
admitteil.  would  not  have  given  the  plaintiff  a  better  status 
in  Court,  or  entitled  her  to  a  bearing  on  any  issue  arising 
on  any  pleadings  and  evidence,  and  there  was  no  error 
from  which  plaintiff  sustained  an}'  injury,  if,  in  fact,  there 
was  error  at  all. 

If  the  defendant  offered  the  deed  for  the  tract  of  land 
adjoining  the  laud  in  controversy  to  establish  a  boundary,  it 
was  probably  competent  for  that  purpose.  But  it  was  incum- 
bent on  plaintiff  to  show,  in  some  way,  how  the  error  com- 
plained of  operated  to  his  injur}',  and  as  we  cannot  see  how 
he  was  prejudiced  by  its  admission,  we  conclude  that,  if  an 
error,  it,  too,  was  harmless. 

U[>on  a  review  of  the  whole  record,  we  are  of  opinion  that 
the  judgment  below  should  be 

Affiimed. 
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P.  D.  BROADWELL  v.  C.  B.  RAY. 
A  ppeal —  Certiorari. 

The  ^rric  of  certiorari  will  be  granted  directing  the  trial  Judge  to  amend 
a  case  on  appeal  settled  by  him,  when  the  affidavit  upon  which  the 
application  is  based  shows  merits  and  negatives  laches. 

Motion  by  defendant  in  Supreme  Court  for  cntiorari. 

Mr.S.  G.  RyaUy  for  plaintiff. 
JUr.  W.  IL  Pace,  for  defendant. 

• 

Clark,  J  :  The  affidavit  upon  which  the  motion  for  a 
certiorari  is  based  avers  omission  of  material  evidence  in  the 
case  as  settled  by  the  Judge  and  the  affiant's  belief  that  the 
Judge  will  make  the  correction  in  that  respect  if  given  an 
opportunity  to  do  so.  The  affiant  gives  as  his  reason  for  such 
belief  that  the  Judge .  has  informed  his  counsel  that  he 
had  the  evidence  as  taken  down  at  the  trial,  and  that  he 
would  furnish  the  same  if  the  case  is  again  placed  before 
him.  The  affidavit  negatives  laches  and  avers  merits.  Pee- 
bles V.  BrasweUy  107  N.  C,  68.  This  complies  with  all  the 
requirements  of  the  precedents.  McDanid  v.  King,  89  N.  C, 
29  ;  Parter  v.  Railroad,  97  N.  C ,  63  ;  Lowe  v.  Elliott,  107  N. 
C,  718;  Clark's  Code  {2d  Ed.)  pp.  549,  553.  There  was  an 
exception  below  that  there  was  no  evidence  sufficient  to  go 
to  the  jury,  and  a  certiorari  properl)'^  lies  to  bring  up  the 
omitted  testimony.    State  v.  Kennedy,  89  N.  C,  589. 

Strictly,  the  rest  of  the  record  should  have  been  filed,  if 
obtainable,  and  the  ceiiiorari  asked  for  to  complete  the  record. 
PMman  v.  Kimberly,  92  N.  C,  562.  But  no  objection  is  made 
on  that  account  by  the  respondent,  and  the  motion  is  made  at 
the  first  term. 

Motion  Allowed. 
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ARTHUR  A.  GOVAN  v.  CHAUNCEY  D.  GUSHING  et  aL 

Evidence — Burden  of  Proof — Factor — CommissiGn  Merchant-^ 

Negligence, 

In  an  action  by  a  commission  merchant  doing  business  in  Glasgow,  Scot- 
land, against  a  consignor  in  North  Carolina  for  balances  alleged  to 
be  due  upon  advancements  made  upon  consignments  of  lumber, 
the  defendant  denied  the  indebtedness,  and  further  alleged  that 
by  the  plaintiff's  negligence  and  want  of  diligence  the  lumber  was 
sold  for  less  than  its  market  value:  Held,  (1)  the  burden  of  proviog 
the  price  for  which  the  lumber  was  sold  was  on  the  plaintiff;  (2) 
that  while  a  factor  is  bound  to  act  with  utmost  good  faith,  and 
exercise  reasonable  diligence  and  skill  in  the  discharge  of  bis 
duties  to  his  consignor,  the  burden  of  showing  that  there  was  a 
lack  of  such  skill  and  diligence  and  good  faith  was  on  the  defend- 
ants, there  being  no  circumstances  in  the  case  which  raised  a  pre- 
sumption of  negligence. 

Civil  a<  tiox,  tried  at  August  Term,  1891,  of  Buncombe 
Superior  Court,  AIerrimo7i,  J.,  presiding. 

The  plaintiff  is  a  commission  merchant  residing  and  doing 
business  in  the  city  of  Glasgow,  Scotland,  and  sued  the 
defendants,  lumber  merchants,  residing  and  doing  business 
in  the  county  of  Buncombe,  for  balances  alleged  to  be  due 
upon  advancements  made  upon  consignments  of  lumber 
shipped  at  various  dates  between  January  and  May,  1889. 

The  Court  charged  the  jury  that,  as  the  defendants  alleged 
in  their  answer  that  the  plaintiff,  by  his  negligence,  care- 
lessness, mismanagement  and  inattention  to  business  as 
a  commission  merchant,  suffered  the  defendants-  logs  to  be 
sold  at  a  lower  price  than  they  should  have  brought,  the 
burden  was  upon  them  to  satisfy  the  jury  that  the  plaintiff 
did,  by  his  negligence  or  carelessness,  or  by  his  mismanage- 
ment or  inattention  to  business  as  a  commission  merchant, 
suffer  their  logs  to  be  sold  for  a  lower  price  than  they  should 
have  brought,  and  that  they  must  satisfy  the  jury,  by  a  pre- 
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pondf^rance  of  evidence.  The  defendant  excepted  to  this 
part  of  the  charge,  and  insisted,  that  as  it  was  peculiarly 
within  the  plaintiff's  knowledge  whether  the  logs  were  or 
were  not  sold  at  a  lower  price  than  they  should  have  brought, 
the  burden  was  upon  them,  and  upon  the  further  ground 
that  plaintif},  being  a  commission  merchant,  it  was  for  him 
to  show  that  he  used  diligence  in  the  sale  of  the  logs.  There 
was  no  other  exception.  There  was  evidence  offered  by  both 
parties  upon  the  second  issue.  There  was  no  exception  to  the 
charge  of  the  Court  upon  the  fifth  issue.  The  defendant  moved 
for  a  new  trial  upon  the  ground  that  the  Court  erred  as  above 
stated.     The  motion  was  denied,  and  defendant  appealed. 

The  other  material  facts  are  stated  in  the  opinion  of  the 
Court. 

Jt/r.  Charles  A,  Mooi^e,  for  plaintiff. 
Air.  Thomas  A  JoneSy  for  defendants. 

MacRae,  J. :  It  will  be  observed  that  the  exceptions  are  di- 
rected to  the  charge  of  his  Honor  upon  the  second  issue.  The 
issue  was  raised  by  the  fourth  defence  in  the  answer  and  the 
reply  thereto.  The  second  to  the  ninth  article  of  the  com- 
plaint, inclusive,  alleged  the  receipt  upon  consignment  by 
plaintiff  from  defendants  of  numerous  shipments  of  walnut 
logs  to  sell  on  commission,  and  the  advancement  by  plain- 
tiff's agent  to  defendants  of  specified  sums  of  money  on  each 
consignment;  the  sale  of  said  logs  by  plaintiff  at  the  best 
price  he  could  obtain ;  for  sums  which,  after  deducting  freight 
and  all  proper  commissions,  charges  and  expenses,  realized 
to  the  plaintiff  specified  sums,  much  less  in  each  instance 
than  the  amounts  alleged  to  have  been  advanced  to  defend- 
ants upon  each  consignment,  and  alleging  an  indebtedness 
from  defendants  to  plaintiff  for  said  sums  with  interest. 

The  corresponding  articles  of  the  answer  admitted  that 
the  defendants  were  paid  the  sums  as  set  out  in  the  com- 
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plaint,  and  the  consignment  of  logs  as  alleged,  but  denied, 
for  want  of  information  sufficient  to  form  a  belief,  all  other 
allegations  in  said  paragraphs. 

The  eleventh  article  of  the  complaint  alleged  that  no  part 
of  said  amounts  due  by  defendants  to  plaintiff  has  been 
paid,  and  the  answer  denied  these  allegations  and  averred 
that  defendants  owed  plaintiff  nothing, 

The  issues  raised  upon  these  allegations  and  denials  were 
very  properly  comprehended  in  the  one  issue,  No.  5 :  "  Are 
defendants  indebted  to  plaintiff;  and  if  so,  in  what  sum?'' 
There  seems  to  have  been  no  objection  to  this  issue,  and  as 
the  charge  upon  it  is  not  set  out  in  the  case  and  no  exception 
stated  to  it,  we  must  assume  that  upon  this  issue  the  plaintiff 
was  required  to  take  the  burden  of  proof  and  offer  the  jurj^ 
evidence  in  support  thereof. 

The  third  defence  of  the  answer  raises  the  third  issue: 
"  Were  the  logs  of  defendants  obtained  from  them  by  the 
plaintiff  by  means  of  false,  fraudulent  and  corrupt  repre- 
sentations?" &c.  There  was  no  exception  to  the  charge  upon 
this  issue. 

The  fourth  defence  raised  the  second  issue:  "  Did  the  plain- 
tiff, by  his  negligence,  carelessness,  mismanagement  and 
inattention  to  business  as  a  commission  merchant,  suffer 
defendants*  logs  to  be  sold  at  a  lower  price  than  they  should 
have  brought?" 

The  defendants  contend  that  the  burden  was  upon  the 
plaintiff  upon  this  issue  to  disprove  the  allegations  of  the 
answer  upon  two  grounds:  1st.  Because  the  matter  was 
peculiarly  within  the  plaintiff's  knowledge  whether  the  logs 
were  or  were  not  sold  at  a  lower  price  than  thej'  should  have 
brought. 

The  admitted  general  rule  is,  that  the  burden  of  proof  lies 
on  the  party  who  substantially  asserts  the  affirmative  of  the 
issue.  An  exception  to  this  rule  is,  that  where  the  subject- 
matter  of  the  allegation  lies  peculiarly  within  the  knowledge 
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of  one  of  the  parties,  that  party  must  prove  it,  whether  it  be 
of  an  affirmative  or  a  negative  character,  and  even  though 
there  be  a  presumption  of  law  in  his  favor.  Bailey's  OniLS 
T^obandij  note,  page  2. 

The  sum  for  which  the  plaintiff  sold  the  logs  was  pecu- 
liarly within  his  knowledge,'but  it  was  comprehended  in  the 
evidential  facts  upon  which  the  response  to  the  fifth  issue 
hung.     And  upon  this  issue  there  can  be  no  doubt  that  the 
harden  was  upon  the  plaintiff,  and  that  he  had  assumed  it. 
But  upon  the  second  issue  the  question  was  not  what  were 
the  logs  sold  for  by  the  plaintiff,  it  was  did  he  negligently 
suffer  them  to  be  sold  at  a  lower  price  than  they  should  have 
brought?    Given  the  price  at  which  the  plaintiff  is  alleged  to 
have  sold  them,  was  it  peculiarly  within  his  knowledge  what 
they  ought  to  have  brought  in  the  market  at  Glasgow  ?    This 
was  a  matter  susceptible  of  easy  proof;  there  is  nothing  of 
iuforuciation  more  open  to  general  knowledge  than  market 
prices  of  commodities  in  the  great  commercial  ports.    The 
fact  that  it  was  at  a  distance  from  the  defendants  could  not 
affect  the  question,  because  communication  with  Scotland  and 
the  means  of  obtaining  proofs  by  deposition  is  attended  with 
less  trouble  than  they  would  be  with  many  parts  of  the 
United  States. 

The  second  ground  is  that  '*the  plaintiff,  being  a  commis- 
sion merchant,  it  was  for  him  to  show  that  he  used  diligence 
in  the  sale  of  the  logs."  It  may  be  granted  that  upon  the 
fifth  issue  the  burden  was  upon  him,  upon  the  allegations  of 
the  complaint,  to  show  that  he  sold  the  logs  for  the  best  price 
he  could  obtain,  for  he  would  not  have  been  entitled  to  a  ver- 
dict upon  that  issue  if  he  had  not  satisfied  the  jury  of  the 
truth  of  his  averment. 

The  rule  is  '^  that  a  factor  is  required  to  act  with  the  utmost 
good  faith  toward  his  principal  in  the  discharge  of  his  duties." 
They  must  act  with  reasonable  skill  and  diligence  in  the 
business  entrusted  to  them.     3  A.  &  E.  E.  L.,  330.    A  case 
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very  much  like  that  which  we  are  considering  is  reported  in 
a  note  to  page  331  of  the  same  book — 

"  Where  an  American  merchant  consigned  goods  to  a  Ix)a- 
don  commission  house  which  had  a  correspondent  in  America 
who  was  authorized  to  make  advances  upon  such  consign- 
ments by  drafts  upon  the  London  firm  if  he  would  be 
responsible  for  all  overdrafts,  and  where  this  correspondent 
made  advances  by  drafts  upon  this  London  firm  to  the  mer- 
chant upon  the  latter's  agreeing  to  refund  all  sums  in  excess 
of  the  net  proceeds  of  his  consignment  of  goods,  and  where 
the  advancements  were  so  largely  in  excess,  in  a  suit  by  the 
correspondent  against  the  merchant  to  recover  this  excess,  it 
was  held  that  if  the  London  firm  performed  their  duties  as 
factors  with  due  care  and  skill,  they  have  the  right  to  be  reim- 
bursed to  the  full  amount  of  their  advances,  and  they  may 
assert  that  right  against  their  consignor,  giving  him  credit  for 
the  proceeds  of  his  consignment,  or  against  their  correspond- 
ent upon  his  undertaking  of  that  liability.  And  the  mer- 
chant may  be  compelled  to  refund  to  either  of  the  two  other 
parties,  but  he  can  be  compelled  to  make  but  one  satisfaction. 
If  the  London  firm  were  guilty  of  negligence  or  misconduct 
by  which  their  consignor  sustained  loss,  their  right,  as  well 
as  the  right  of  their  correspondent  to  recover  the  excess  of 
advances,  is  only  a  qualified  one,  for  the  consignor  may  rdy 
upon  such  negligence  as  a  defence  to  any  claim  that  either  of 
them  could  make  on  that  ground." 

It  is  true  that  "if  the  circumstances  of  the  case  raise  a 
presumption  that  all  has  not  been  regularly  performed, 
whether  that  presumption  arise  from  positive  or  negative 
evidence,  then  it  is  incumbent  to  prove  the  due  performance 
of  the  act  required."  2  Ibid,  654,  note.  And  "  where  instances 
of  fiduciary  relationship  exist  between  plaintiff  and  defend- 
ant, the  burden  is  frequently  changed  by  these  circum- 
stances." And  in  case  of  an  attorney  retaining  his  connec- 
tion with  his  client  and  contracting  with  him,  the  attorney 
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is  subject  to  the  burden  of  proving  that  no  advantage  has 
been  taken  of  the  situation  of  the  latter.  Ibid.  But  there 
is  no  closer  fiduciary  relation  than  that  between  attorney 
and  client.  And  there  has  been  considerable  difference 
of  opinion  as  to  whether  a  factor  who  retained  the  money  of 
his  principal  was  a  fiduciary  debtor  within  the  meaning  of  the 
bankrupt  act.  See  many  cases  cited  on  each  side  in  3  A.  &  E. 
E.  L.,  339.  There  are  no  circumstances  in  this  case  which 
make  &  prima  facie  case  against  plaintiff,  and  put  upon  him 
a  presumption  of  negligence.  The  case  relied  upon  by  defend- 
ant's counsel  from  our  own  reports,  Lawton  v.  GileSf  90  N.  C, 
380,  wa3  an  action  upon  a  tort  for  negligence  in  permitting 
sparks  from  the  chimney  of  defendant's  rice  mill  to  burn 
plaintifl^'s  house;  the  burning  by  sparks  from  defendant's 
chimney  being  proven,  it  was  held  that  the  burden  of  prov- 
ing the  use  of  proper  care  and  diligence  in  exoneration 
devolved  upon  the  defendants.  There  is  no  analogy  between 
these  two  cases. 

No  Error.  Affirmed. 


THE  ATLANTIC  EXPRESS  COMPANY  v.  THE  WILMINGTON  AND 
WELDON  RAILROAD  COMPANY  AND  THE  RICHMOND 
AND  DANVILLE  RAILROAD  COMPANY. 

Railroad  Commimon,  Powers  and  Duties  of,  undei*  the  Act  to 
Regulate  Freight  and  Passenger  Rates — Constitution — General 
Assembly — Court  of  Record — Penalties — Procedure. 

1.  The  Oeneral  Assembly  may,  without  delegating  its  law-making  power, 
eBtablish  a  Commission  with  authority  to  fix  reasonable  rates  and 
tariffs  for  railroads,  prevent  unjust  discriminations  and  exercise  a 
reasonable  supervision  and  control  in  other  matters  subject  to  the 
right  of  appeal  to  the  courts,  and  the  act  of  Assembly  creating  the 
Railroad  Commission  is  valid  and  constitutional. 
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2.  Indictment  and  prosecution  in  the  courts  of  ordinary  jurisdiction  is 

not  the  only  remedy  provided  for  the  infraction  of  section  4  of  the 
act  establishing  the  Commission;  section  5  expressly  confers  upon 
the  Commission  authority  to  make  rules  and  regulations  to  prevent 
such  infraction. 

3.  The  General  Assembly  has  power  to  confer  judicial  powers  upon  the 

Commission  under  Article  IV.,  section  2  of  the  Constitution  ex- 
pressly authorizing  the  establishment  of  such  courts  inferior  to  the 
Supreme  Court  as  the  Leg^lature  may  deem  proper,  and  under 
Article  IV.,  section  12,  it  has  power  to  **  allot  and  distribute**  the 
**  jurisdiction*'  of  such  courts. 

4.  An  act  giving  authority  to  the  Commission  to  prescribe  rules  and  rega- 

lations  for  the  government  of  railroads,  and  providing  that,  upon 
failure  of  any  railroad  company  to  make  full  and  ample  recom- 
pense for  the  violation  of  such  rules  and  regulations,  the*  Commis- 
sion should  be  entitled  to  proceed  in  the  courts,  after  notice,  to 
enforce  the  penalties  to  be  prescribed  therein,  for  such  violation  is 
valid  without  providing  in  detail  the  methods  of  procedure. 

5.  A  railroad  company  is  not  compelled  to  furnish  express  facilities  to 

another  to  conduct  an  express  business  over  its  road  the  same  as  it 
provides  for  itself  or  affords  to  any  other  express  company.  Section 
4  of  the  Commission  Act,  forbidding  discrimination  against  anj 
other  corporation,  etc.,  respecting  any  species  of  traffic,  is  merely 
declaratory  of  the  common  law,  and  does  not  enlarge  its  scope. 

6.  The  refusal  of  the  defendants  to  provide  the  plaintiff  with  the  express 

facilities  sought,  is  no  violation  of  Rule  8,  adopted  by  the  Commis- 
sion: "  No  railroad  company  shall,  by  reason  of  any  contract  with 
any  express  or  other  company,  decline  or  refuse  to  act  as  a  com- 
mon carrier  to  transport  any  articles  proper  to  be  transported  by 
the  train  for  which  it  is  offered." 

7.  Discussion  by  Shepherd,  C.  J.,  of  the  rights  and  duties  of  common 

carriers,  and  of  the  scope  and  purpose  of  the  Commission  Act, 
with  some  suggestions  of  defects. 

This  PROCEEDING  was  heard  at  April  Term,  1892,  of  the 
Superior  Court  of  Wake  County,  before  Connor^ «/.,  upon  an 
appeal  from  the  Railroad  Commission. 

The  Court  rendered  the  judgment,  which  appears  in  the 
record,  and  the  plaintiff  excepted  to  said  judgment  and 
appealed  to  the  Supreme  Court. 
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The  pleadings,  facts  found  by  Commissioners,  judgment  of 
Commissioners,  judgment  of  Court  and  plaintiff's  exception 
constitute  case  on  appeal. 

The  plaintiff  complains  and  alleges — 

1 .  That  it  is  a  corporation  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  North  Carolina,  passed  by 
the  General  Assembly  at  its  session  of  1891,  under  the  name 
of  the  Atlantic  Express  Company,  by  an  act  ratified  March, 
1891. 

2.  That  the  defendants  are  corporations  respectively,  carry- 
ing on  and  conducting  a  general  railroad  business  for  con- 
veying freight  and  passengers  within  and  beyond  the  bound- 
aries of  the  State  of  North  Carolina,  duly  incorporated 
respectively,  under  the  names  of  the  Wilmington  and  Wel- 
don  Railroad  Company  and  the  Richmond  and  Danville 
Railroad  Company.  , 

3.  That  plaintiff,  by  its  charter,  is  duly  authorized  and 
empowered  to  receive  for  carriage  and  delivery  all  goods,chat- 
tels,  wares,  merchandise,  or  things  of  value  whatsoever,  and 
i]»ake  and  enter  into  any  contract  for  the  purpose  of  procur- 
ing the  transportation  and  delivery  of  the  same  in  the  State 
of  North  Carolina,  or  any  other  State  or  Territory  in  the 
United  States  as  may  be  allowed  by  the  laws  thereof,  and  to 
do  a  general  express  business. 

4.  That  plaintiff  is  duly  organized  under  the  provisions  of 
its  charter,  and  duly  informed  defendants  of  such  organiza- 
tion and  incorporation,  and  in  pursuance  to  the  objects  of  its 
incorporation,  and  for  the  transportation  of  such  packages 
and  articles  as  might  be  received  by  it  for  such  purpose,  it 
duly  communicated  with  (by  written-  requests  as  well  as  by 
personal  interviews  of  its  agents)  the  defendants  respectively, 
requesting  said  railroad  companies  to  furnish  it  with  a  car 
or  carriage  over  its  line  and  rates  of  transportion,  as  well 
within  a8  without  the  limits  of  the  State,  for  the  shipment  of 
goods  within  the  scope  of  its  organization. 

111—30 
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5.  That  in  response  to  such  requests  and  appeals,  said 
defendants  respectively,  unjustly  and  unlawfully  failed  and 
refused  to  furnish  this  plaintiff  with  any  car  or  other  facility 
for  transporting  its  said  goods,  as  well  as  rates  for  such  trans- 
portation, and  as  reasons  for  such  neglect  and  refusal,  defend- 
ants respectively  inform  this  plaintiff,  (1)  that  they  have  no 
car,  carriage  or  facility  which  they  could  place  at  the  disposal 
of  plaintiff  for  the  purpose  named;  (2)  that  they  could  make 
no  rates  for  such  transportation,  for  that  they  had  respect- 
ively granted  the  exclusive  privilege  of  such  carriage  to  the 
Southern  Express  Company,  and  that' they  had  entered  into 
an  exclusive  contract  with  such  company  as  to  the  rates 
tlierpof. 

6.  That  said  Si)uthern  Express  Company  is  a  corporation 
duly  incorporated  for  the  purposes  of  a  general  express  busi- 
ness of  like  rature  and  kind  in  all  respects,  and  of  the  same 
particular  description  of  traffic  as  the  plaintiff,  as  it  is  advised 
and  believe?. 

7.  That  in  the  manner  aforesaid,  the  defendants  respect- 
ively have  given  undue  and  unreasonable  preference  and 
advantage  to  said  Southern  Express  Company,  in  the  grant- 
ing of  the  exclusive  privileges  and  rights  as  aforesaid,  to  the 
unreasonable  prejudice  of  this  plaintiff,  whereby  it  is  entirely 
excluded  and  prevented  from  effectuating  and  carrying  out 
the  objects  and  intents  of  its  charter  and  organization. 

Wherefore,  it  prays  that  this  Court  will  accord  it  such  relief 
in  the  premises  as  in  justice  and  equity  it  may  be  entitled  to. 

The  defendant,  the  Richmond  and  Danville  Railroad  Com- 
pany, in  answer  to  the  complaint  filed  in  this  proceeding, 
says  : 

1.  It  admits  allegation  No.  1. 

2.  It  admits  allegation  Na  2. 

3.  It  denies,  upon  information  and  belief,  the  allegation  in 
No.  3  that  it  has  power  "  to  do  a  general  express  business." 
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4.  This  defendant,  in  answer  to  allegation  No.  4,  admits 
that  it  declined  to  "furnish  a  car  or  carriage  over  its  line, 
and  rates  of  transportation,  as  well  within  as  without  the 
limits  of  North  Carolina,  for  shipment  of  goods  within  the 
scope  of  its  organization." 

5.  It  admits  that  it  did  refuse  to  give  to  plaintiff  a  car  or 
carriage:  (1)  because  previous  to  the  year  1890,  and  before  the 
Act  of  the  Legislature  of  North  Carolina,  chapter  320,  com- 
monly known  as  the  Railroad  Commission  Act,  had  been 
ratified,  the  defendant  had  entered  into  a  contract  with  the 
Southern  Express  Company,  whereby  it  gave  said  company 
"the  exclusive  right  to  the  express  business  on  its  line," 
which  contract,  the  defendant  is  advised  and  believes,  it  had 
the  power  to  make,  and  that  the  same  was  not  in  contraven- 
tion of  any  general  law   or  statute  of   the  State  of  North 
Carolina,  or  of  any  usage  which  might  be  recognized  as  hav- 
ing the  force  of  law.     This  defendant  is  further  advised  and 
believes  that  the  Legislature  of  North  Carolina   has  not 
attempted  or  ii^tiended  by  any  subsequent  statute  to  impair 
the  obligation  of  this   solemn  contract,  and  if  it  had  so 
attempted,  that  such  statute  or  law  would  be  in  violation  of 
the  Constitution  of  the  United  States. 

2.  Because  it  had  no  express  car  suitable  for  the  business 
of  the  plaintiff,  and  in  the  management  and  control  of  its 
business,  which  is  vested,  subject  to  law,  in  the  defendant 
by  its  charter,  it  is  advised  and  believes  that  it  is  not  bound 
to  incur  the  expense  of  purchasing  said  car. 

6.  In  answer  to  allegation  No.  6,  this  defendant  says  it  has 
no  knowledge  nor  sufficient  information  on  which  to  form  a 
belief  so  as  to  categorically  answer  the  same,  but  is  willing 
to  admit  that  both  are  express  companies  with  the  usual 
powers  appertaining  to  such  companies. 

7.  This  defendant  denies  allegation  No.  7  of  the  complaint^ 

8.  For  further  defence,  this  defendant  says:  (1).  That  it 
is  advised  and  believes  that  "  it  performs  its  whole  duty  to 
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the  public  at  large  and  to  each  individual  when  it  affords 
tlie  public  all  reasonable  express  accommodations.  If  this 
is  done,  the  railroad  company  owes  no  duty  to  the  public  as 
to  the  particular  agencies  it  shall  select  for  that  purpose. 
The  public  requires  the  carriage,  but  the  company  may 
choose  its  own  appropriate  means  of  carriage,  always  provided 
they  are  such  as  to  insure  reasonable  promptness  and  secu- 
rity." Express  Cases,  117  U.  S.  Reports,  pp.  24-25.  This 
defendant  avers  that  through  the  Southern  Express  Com- 
pany "reasonable  accommodations"  for  the  carriage  of 
express  freight  over  its  lines  is  afforded  to  the  public  and 
individuals.  (2).  This  defendant  further  avers,  that  if  it  were 
compelled  to  give  express  privileges,  such  as  are  demanded 
by  plaintiff,  to  all  express  companies,  it  would  greatly  "inter- 
fere with  the  wants  of  its  passengers  "  on  its  passenger  trains, 
to  which  express  cars  must  necessarily  be  attached.  This 
defendant  is  advised  that  "the  express  business  on  passenger 
trains  is  in  a  degree  subordinate  to  the  passenger  business, 
and  it  is  consequently  the  duty  of  a  railroad  company  in 
arranging  for  the  express  to  see  that  there  is  as  little  inter- 
ference as  possible  with  the  wants  of  passengers."  Express 
Cases,  p.  24. 

This  defendant  is  further  advised  and  believes,  "  that  there 
is  nothing  in  any  statute  of  North  Carolina  which  in  podtive 
terms  requires  a  railroad  company  to  carry  all  express  com- 
panies in  the  way  that  under  some  circumstances  they  may 
be  able  to,  without  inconvenience  to  carry  one  company." 
Express  Cases,  p.  27. 

That  without  this  positive  enactment  the  duty  does  not 
devolve  on  this  defendant  to  grant  transportation  over  its 
lines  to  aU  express  companies. 

9.  This  defendant  is  further  advised  that  the  demand  of 
the  plaintiflf  for  "a  car  or  carriage  over  the  lines  of  this 
defendant,  as  well  within  as  without  the  limits  of  the  State,*^ 
is  a  matter  over  which  this  honorable  Commission  has  no 
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jurisdiction.  That  the  State  of  North  Carolina  has  no  juris- 
diction, through  its  Commission,  to  regulate  interstate  com- 
merce, and  has  disclaimed  such  power  in  section  6  of  the 
Railroad  Commission  Act. 

10.  This  defendant  is  further  advised  and  believes,  that 
section  4  of  the  Railroad  Commission  Act  does  not  forbid  all 
"preference  or  advantage,"  but  only  such  as  are  "  undue  and 
unreasonable,"  and  this  defendant  says  that  from  the  very 
nature  of  the  plaintiff's  demand  it  is  not  unreasonable  to 
refuse  it.  Because,  on  the  same  grounds,  any  other  express 
company  might  demand  a  similar  "  car"  until  the  passenger 
trains  would  be  loaded  down  with  freight,  and  the  train 
delayed.  That  after  purchasing  expensive  cars  for  these 
companies,  competition  would  become  destructive  to  them, 
and  the  express  cars  would  become  idle,  and  the  railroad 
company  would  be  the  loser  to  the  value  of  the  cars.  That 
it  would  lead  to  an  unseemly  scramble  among  the  various 
express  agents  at  defendant's  stations  and  cause  delay  to  the 
trains  and  discord  among  the  operatives,  and  involve  the 
railroad  companies  in  numerous  suits  for  delays  and  injuries. 
It  would,  in  fact,  compel  the  railroad  companies  to  refuse  to 
carry  any  express  cars  on  its  passenger  trains,  and  thereby 
deprive  the  public  of  this  valuable  service. 

The  demand  is  impracticable,  and  its  concession  would 
defeat  the  very  object  for  which  express  companies  were 
chartered,  and  greatly  inconvenience  the  public. 

The  whole  question  is  so  ably  discussed  in  all  its  phases 
by  the  Chief  Justice  of  the  Supreme  Court  of  the  United 
States  in  the  "Express  Cases,"  that  it  seems  a  work  of  super- 
erogation to  enlarge  further  upon  it. 

The  defendant,  the  Wilmington  and  Weldon  Railroad 
Company,  answering  the  complaint  filed  herein,  says: 

1.  It  admits  that  the  allegations  contained  in  paragraph  1 
of  the  complaint  are  true. 
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2.  It  admits  that  the  allegations  contained  in  paragraph  2 
of  the  complaint  are  true. 

3.  It  is  informed  and  believes  that  the  allegations  contained 
in  paragraph  3  of  the  complaint  are  true  as  therein  stated, 
except  the  allegation  that  the  plaintiff,  by  its  charter,  is  duly 
authorized  and  empowered  '*  to  do  a  geneml  express  business" 
and  therefore  denies  the  said  allegation. 

4.  The  allegation  contained  in  paragraph  4  of  the  com- 
plaint may  or  may  not  be  true,  but  this  defendant  is  not 
advised  as  to  the  organization  of  said  complainant  company, 
and  calls  for  proof  thereof  if  this  defendant  is  to  be  affected 
thereby,  but  this  defendant  denies  that  any  request  was  ever 
made  for  a  car  or  carriage  over  its  line  by  said  complainant, 
as  stated  in  paragraph  4. 

5.  It  denies  the  allegation  contained  in  paragraph  5  of  the 
complaint  as  therein  stated.  This  defendant  never  refused 
to  transport  over  its  line  any  article  offered  by  the  complain- 
ant. On  the  22d  day  of  May,  A.  D.  1891,  the  secretary  of  the 
complainant  company  wrote  the  following  letter  to  the  Super- 
intendent of  this  defendant: 

"We  respectfully  ask  you  to  give  us  rates  over  your  roads 
for  the  Atlantic  Express  Company,  with  messenger  service 
privileges." 

To  which  this  defendant,  by  its  President,  on  the  9th  day 
of  June,  A.  D.  1891,  made  the  following  reply: 

"  Your  communication  to  theGeneral  Superintendent  of  the 
Wilmington  and  Weldon  Railroad  Company,  and  to  theSuper- 
intendeiit  of  the  Petersburg  Railroad  Company,  requiting 
them  to  give  your  company  rates  over  their  respective  roads, 
with  messenger  service  privileges,  have  both  been  referred  to 
me.  The  car  space  that  can  be  given  to  the  express  business 
on  our  passenger  trains  is,  of  course,  limited,  and  it  is  now 
occupied  to  its  full  limit  by  the  Southern  Express  Company." 

Further  answering  the  allegations  of  paragraph  5  of  the 
complaint,  this  defendant  says  that  prior  to  the  passage  of  the 
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act  of  the  Legislature  of  North  Carolina,  chapter  320  of  the 
Laws  of  1891,  commonly  known  as  the  "Railroad  Commis- 
sion Act,"  to-wit,  in  the  year  1885,  it  had  entered  into  a  con- 
tract with  the  Southern  Express  Company,  whereby  it  con- 
tracted that,  for  the  promotion  of  mutual  and  public  inter- 
ests, all  manner  and  character  of  freight  business,  which,  in 
the  judgment  of  this  defendant,  can  with  safety  be  trans- 
ported  on  its  passenger  trains,  shall  have  accommodation 
thereon,  and  be  in  the  sole  custody  and  direction  of  the  said 
Southern  Express  Company,  and  that  said  contract  is  now  in 
full  force  and  effect,  and  has  been  ever  since  it  was  entered 
into  in  the  year  1885.  And  this  defendant  is  advised  that 
said  contract  is  lawful  and  of  full  force  and  effect,  and  not 
obnoxious  or  repugnant  to  the  Constitution  and  laws  of  the 
State  of  North  Carolina  or  of  the  United  States. 

6.  It  admits  that  the  Southern  Express  Company  is  a  cor- 
poration duly  incorporated  for  the  purpose  of  a  general  express 
business. 

7.  It  denies  the  allegation  contained  in  paragraph  7  of  the 
complaint 

Wherefore,  it  prays  to  be  hence  dismissed  with  its  reason- 
able costs,  etc. 

This  cause,  coming^on  upon  the  pleadings,  the  judgment 
of  the  Rai  road  Commission  of  North  Carolina,  and  the 
defendants'  exceptions  thereto,  and  the  Court  being  of  opinion 
that  the  defendants  were  not  required  under  the  common 
law,  or  under  the  requirements  of  The  Code,  §§  19G3  and 
4964,  or  under  the  provisions  of  a  law  establishing  a  Railroad 
Commission,  or  under  the  rules  and  regulations  of  the  Com- 
mission, to  furnish  to  the  plaintiff  company  the  facilities 
demanded  in  the  complaint.  (The  other  questions  arising 
upon  the  pleadings  and  exceptions  not  being  considered  by 
the  Court) 

Hereupon  it  is  ordered  and  decreed  that  the  action  be  dis- 
missed, and  that  the  defendants  recover  of  the  plaintiffs  their 
costs  and  disbursements,  to  be  taxed  by  the  Clerk. 


^  I 
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A  copy  of  this  order  must  be  certified  to  the  Rnilroad  Com- 
mission. Notice  of  appeal  by  plaintiff  accepted.  Bond  fixed 
at  fifty  dollars.  Pleadings,  judgment  and  exceptions  consti- 
tute case  on  appeal.     Time  given  plaintiff  to  file  bond. 

Messrs,  0.  H.  Guion  and  W,  W,  Clark,  for  plaintiff. 
Messrs.  A.  W.  Haywood  and  F.  H,  Busbee,  for  defendants. 

Shepherd,  C.  J.:  Although  we  are  of  the  opinion,  for  the 
reasons  hereinafter  stated,  that  the  particular  relief  asked  for 
in  this  proceeding  is  not  authorized  by  the  provisions  of 
what  is  known  as  the  "Railroad  Commission  Act,"  stilJ  we 
"do  not  feel  at  liberty  to  ignore  the  important  question  of 
jurisdiction  suggested  in  the  answers  of  the  defendants  and 
the  arguments  of  counsel.  The  question  is  a  serious  one,  and 
involves  in  a  great  measure  the  efficiency  of  the  legislation 
designed  for  the  "supervisio'n  "  of  railroad  companies,  and 
other  common  carriers,  in  respect  to  the  fixing  of  reasonable 
freight  and  passenger  tariflfs,  the  prevention  of  unjust  dis- 
criminations and  preferences,  and  the  regulation  of  other 
matters  pertaining  to  transportation  within  the  State  in  which 
the  public  is  deeply  interested.  That  the  Legislature  has  the 
authority  to  provide  reasonable  rules  and  regulations  for  the 
effectuating  of  such  purposes  is  too  well  settled  to  admit  of 
discussion  {Railroad  v.  Railroad,  104  N.  C,  673;  Railroad  v. 
Iowa,  94  U.S.,  155;  Railroad  v.  Richmond,  19  Wall., 584), and 
it  is  equally  well  settled  that  in  delegating  such  authority  to 
a  commission  it  does  not  transcend  its  constitutional  powers. 
Stone  V.  Trust  Co.,  116  U.  S.,  307;  19  Am.  and  Eng.  Enc.  Laws, 
686,  and  the  numerous  authorities  cited  in  the  notes.  **  The 
difi^erence  between  the  power  to  pass  a  law  and  the  power  to 
adopt  rules  and  regulations  to  carry  into  effect  a  law  already 
passed  is  apparent  and  great,  and  this  we  understand  to  be 
the  distinction  recognized  strikingly  by  all  the  Courts  as  the 
true  rule  in  determining  whether  or  not  in  such  cases  a  leg- 
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islative  power  is  granted.  The  former  would  be  unconstitu- 
tional, whilst  the  latter  would  not.  Georgia  Railroad,  etc.,  v. 
Smith,  9  Am.  and  Eng.  R.  R.  Gases,  385. 

A  careful  scrutiny  of  the  act  of  Assembly  constituting  a 
"Railroad  Commission  "  (Acts  1891,  ch.  320),  fails  to  disclose 
a  purpose  to  confer  upon  that  body  anything  in  the  nature 
of  legislative  power.  The  act,  among  other  things,  denounces 
excessive  charges,  unjust  discriminations  and  preferences  as 
unlawful,  and  invests  the  Commission  with  authority  to 
"make  such  just  and  reasonable  rules  and  regulations  as 
may  be  necessary  for  preventing"  the  same — the  reasonable- 
ness and  legality  of  such  rules  and  regulations  being  review- 
able by  the  Courts.  This  power,  as  we  have  just  seen,  may 
be  delegated  to  a  Commission,  and  any  objection  on  that 
ground  is  therefore  untenable. 

It  is  insisted,  however,  that  the  Commission  has  no  juris- 
diction to  entertain  and  pass  upon  complaints  made  in 
respect  to  the  violation  of  the  provisions  or  section  4,  and 
perhaps  other  sections  of  said  act.  That  section  declares 
that  all  unjust  discriminations  and  preferences  shall  be 
unlawful,  and  it  is  urged  that  the  only  remedy  provided 
against  its  infraction  is  by  indictment,  to  be  prosecuted  in  a 
Court  of  competent  jurisdiction.  It  is  very  plain  to  us  that 
the  contention  is  without  foundation,  as  in  section  5  the 
authority  of  the  Commission  to  make  rules  and  regulations 
for  the  prevention  of  these  very  acts  is  expressly  conferred. 
The  subjects  embraced  in  section  four  are  perhaps  the  most 
important  that  are  confided  to  the  regulation  of  the  Com- 
mission, and  without  reference  to  the  plain  language  of  the 
act,  it  is  hardly  to  be  supposed  that  the  Legislature  intended 
to  insert  therein  a  merely  penal  provision  entirely  indepen- 
dent of  and  unconnected  with  the  duties  imposed  upon  that 
bodv. 

Neither  is  there  any  force  in  the  argument  that  the  Legis- 
lature cannot  confer  judicial  powers  upon  the  Commission, 
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as  the  Constitution  (Art.  IV.,  sec.  2)  expressly  authorizes  the 
establishment  of  such  Courts  inferior  to  the  Supreme  Court 
as  the  Legislature  may  deem  proper ;  and  it  is  to  be  observed 
that  the  Commission  has  been  "created  and  constituted  a 
court  of  record  "  with  all  the  "  powers  and  jurisdiction  of  a 
court  of  general  jurisdiction  as  to  all  subjects  embraced  in 
the  act  creating"  the  same.     Acts  1891,  ch.  498 

Whether  a  Court,  having  no  power  to  enforce  its  judg- 
ments, fulfills  the  definition  of  a  court  of  record  and  of 
general  jurisdiction,  is  unnecessary  to  be  considered.  It  is 
sufficient  to  say  that  the  Legislature  has  the  authority  !(► 
establish  courts  inferior  to  the  Supreme  Court,  and  to  "allot 
and  distribute"  its  jurisdiction  "as  it  may  deem  proper.'^ 
Const.,  Art.  IV.,  sec;  ^  12.,  The  question,  then,  is  simply 
whether  the  power  to  hear  and  determine  complaints  of  thi» 
character  has  been  conferred,  and  this  is  easily  solved  by  a 
perusal  of  section  10  of  the  said  act,  which  is  as  follows: 
"  That  if  any  railroad  company  doing  business  in  this  State 
by  its  agent  or  employees  shall  be  guilty  of  a  violation  of 
the  rules  and  regulations  provided  and  prescribed  by  said 
Commissioners,  and  if,  after  du«  notice  of  such  violatioa 
given  to  the  principal  oflBcer  thereof,  *  *  *  ample  and 
full  recompense  for  the  wrong  or  injury  dnne  thereby  to  any 
person  or  corporation,  as  may  be  directed  by  said  Commis- 
sioners, shall  not  be  made  within  thirty  days  from  the  time 
of  such  notice,  such  company  shall  incur  a  penalty  for  each 
offence  of  not  less  than  fifty  dollars  nor  more  than  five  thousand 
dollars,  to  be  fixed  by  the  Judge  of  the  Court  in  which  such 
action  shall  be  tried.  An  action  for  the  recovery  of  such 
penalties  shall  lie  in  any  county  of  the  State  where  such 
violation  has  occurred  or  wrong  has  been  perpetrated,  and 
shall  be  in  the  name  of  the  State  of  North  Carolina.  The 
Commissioners  shall  institute  such  action  through  the  Attor- 
ney (leiieral  or  Solicitor  of  the  Judicial  District  in  which  the 
violation  has  occurred,"  eic. 
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It  must  be  noted  that  the  present  proceeding  is  not  ai> 
action  instituted  by  the  Commissioners  for  the  enforcement 
of  penalties;  nor  is  it,  as  suggested,  an  ordinary  civil  action 
for  the  recovery  of  damages  as  is  provided  in  section  11  of 
the  act.  It  is  brought  for  the  purpose  of  seeking  "ample  and 
full  recampeTise"  for  the  alleged  ^'mrovg  and  injury"  done  the^ 
complainant.  The  act  looks  beyond  the  mere  infliction  of 
a  penalty  for  the  violation  of  a  rule  or  regulation,  and  evi- 
dently provides  for  specific  redress  in  the  premises.  This 
redress  is  to  be  "  directed  by  said  Commissioners "  upon  due 
notice  to  the  party  complained  of,  and  it  is  diflBcult  to  under- 
stand how  the  proper  measure  of  relief  can  be  ascertained 
except  by  examination  of  testimony.  The  necessary  conclu- 
sion, therefore,  must  be  that  the  Commission  has  the  author- 
ity to  hear  and  determine  all  matters  that  are  embraced 
within  that  part  of  the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present  proceeding  as  in. 
civil  actions,  but  upon  a  complaint  being  filed  the  defend- 
ants were  notified  to  "satisfy  the  complaint  or  answer  the 
same"  within  thirty  days.  After  hearing  the  testimony,  the 
Commission  declared  in  effect  that  the  rule  and  regulation 
made  pursuant  to  the  law  had  been  violated,  and  that 
"ample  and  full  recompense"  should  be  made  by  providing 
the  complainant  with  the  facilities  mentioned  in  the  order. 
It  is  insisted  that  as  no  procedure  is  provided,  the  Commis- 
sion has  no  authority  to  make  an  order  of  this  character.  It 
is  true  that  no  particular  rules  of  practice  are  prescribed,  but 
the  power  to  rehear  and  determine  upon  notice  is,  as  we  have 
seen,  expressly  given,  and  all  necessary  means  are  provided 
for  the  conducting  of  any  inquiry  which  it  is  the  duty  of  the 
Commission  to  make.  Provision  is  made  for  the  service  of 
notices,  the  attendance  of  witnesses,  and  the  punishment  of 
contempts,  and  the  rules  of  evidence  are  declared  to  be  the 
same  as  in  civil  actions.  It  is  also  provided  that  there  may 
bean  appeal  "  as  in  other  cases  of  appeal "  from  '*  all  decisions 
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or  determinations  arising  under  the  operation  or  enforcement" 
of  the  act.  We  cannot  hold  that  with  all  of  these  facilities 
provided  by  law  a  power  expressly  granted  to  hear  and  deter- 
mine is  to  be  denied  because  the  particular  form  of  the  com- 
plaint, or  the  manner  in  which  the  proceeding  is  to  be  enti- 
tled, or  some  other  immaterial  matter  of  detail,  is  not  par- 
ticularly prescribed.  Besides,  such  details  may  well  be  sup- 
plied by  the  Commission  unHer  the  inherent  power  of  every 
court  of  record  to  make  such  rules,  not  inconsistent  with  the 
law,  as  are  necessary  to  the  exercise  of  the  powers  conferred 
upon  them.     4  Am.  and  Eng.  Enc,  450,  and  the  cases  cited. 

It  must  be  admitted,  however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It  bears  the  impre^ 
of  hasty  legislation,  and  seems  to  be  composed  of  parts  of 
other  acts  of  a  similar  character,  united  with  but  little  regard 
to  order  or  perspicuity.  Its  amendment,  in  many  particulars, 
may  well  be  considered  by  the  law-makers.  Among  its  defects 
we  find  the  strange  omission  of  any  provision  in  section  10 
ss  to  the  eEFect  to  be  given  to  the  determination  of  the  Com- 
missioners, in  an  action  brought  in  the  Superior  Cotirt  for  the 
enforcement  of  the  penalties  prescribed.  Whether,  in  the 
absence  of  an  appeal,  such  a  determination  is  conclusive,  or 
whether  it  simply  amounts  to  a  prima  facie  case,  are  questions 
left  in  very  great  doubt.  This,  however,  cannot  aEFect  the  right 
to  hear  and  determine  what  recompense  shall  be  made  to  an 
injured  party.  The  power  is  expressly  conferred,  and  it  is 
the  duty  of  the  Commission  in  all  proper  cases  to  exercise  it. 
The  effect  of  such  a  determination,  when  brought  before  the 
<Dourts,  is  quite  another  thing.  We  are,  therefore,  of  the 
opinion  that  the  Commission  has  ample  authority  to  enter- 
tain and  pass  upon  complaints  for  a  violation  of  any  rule  or 
regulation  respecting  the  matters  embraced  within  section  4 
of  the  said  act. 

2.  Having  disposed  of  the  question  of  jurisdiction,  we  will 
now  inquire  whether  the  present  complainant  is  entitled  to 


.J 
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the  particular  relief  which  it  seeks  in  this  proceeding.  It 
must  be  borne  in  mind,  in  considering  this  case,  that  there 
is  no  complaint  that  the  public,  that  is,  the  demands  of  per- 
sons who  desire  to  ship  express  freight,  are  not  fully  met  and 
supplied.  The  controversy  is  solely  between  the  respective 
corporations,  and  the  real  question  is  not  whether  the  defend- 
ant railroad  companies  are  authorized  to  do  an  express  busi- 
ness for  themselves,  nor  whether  they  must  carry  express 
matter  for  the  public  on  their  passenger  trains,  in  the  imme- 
diate charge  of  some  person  specially  appointed  for  that  pur- 
pose, nor  whether  they  shall  carry  express  freight  for  the 
complainant  company  as  they  carry  like  freight  for  the  gen- 
eral public,  but  whether  it  is  their  duty  to  furnish  the  com- 
plainant with  facilities  for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those  they  provide  for 
themselves  or  afford  to  any  other  express  company.  That 
this  is  a  proper  statement  of  the  question  is  apparent  from 
the  application  of  the  complainant  and  the  findings  of  the 
Commission.  It  distinctly  appears  that  the  complainant 
made  no  actual  tender  of  any  article  of  freight  to  be  trans- 
ported by  the  defendants,  but  that  it  demanded  "  rates  and 
facilities  for  conducting  an  express  business  over  their  roads 
in  this  State,"  and  that  each  of  the  defendants  "should  fur- 
nish it  with  a  car  or  carriage  over  its  respective  lines,  and 
rates  of  transportation  as  well  within  as  without  the  limits 
of  the  State,  for  the  shipment  of  goods  within  the  scope  of 
its  organization."  It  is  not  insisted  that  the  defendants  have 
ever  held  themselves  out  as  common  carriers  of  express  com- 
panies, "that  is  to  say,  as  common  carriers  of  common  car- 
riers" (Express  Cases,  117  U.  S.,  1),  and  the  chief  point  to  be 
determined  is  whether,  in  the  absence  of  such  a  usage,  the 
law  imposes  a  duty  of  that  character  upon  them.  It  is  con- 
tended that  such  a  duty  is  imposed  by  the  following  provis- 
ion of  section  4  of  the  act  constituting  the  Commission: 
"That  it  shall  be  unlawful  for  any  common  carrier,  subject 
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to  the  provisions  of  this  act,  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation  or  locality,  or  any  particular 
description  of  traffic  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  what- 


soever." 


We  are  of  the  opinion  that  the  foregoing  provision  does 
notchange  or  enlarge  the  common  law  duty  which  the  defend- 
ants owe  the  comphiinant.  That  constitutional  provisions, in 
almost  the  same  language,  have  been  construed  but  as  declar- 
atory of  the  common  law.  is  shown  by  various  authorities. 

The  Constitution  of  Colorado  declares  "  that  all  individuals, 
associations,  etc.,  shall  have  equal  rights  to  have  persons  and 
pro[>erty  transported  over  any  railroad  in  this  State,  and  no 
undue  or  unreasonable  discrimination  «hall  be  made  in 
charges  or  facilities  for  transportation  of  freight  or  passen- 
gers within  the  State." 

The  Constitution  of  Kansas  provides  "that  no  discrimina- 
tion in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  and  no 
railroad  company  shall  make  any  discrimination  or  prefer- 
-ence  in  furnishing  cars  or  motive  power." 

The  Constitution  of  Arkansas  provides  "  that  all  individ- 
uals and  corporations  shall  have  equal  rights  to  have  persons 
and  property  transported  over  railroads,  *  *  *  and  no 
undue  or  unreasonable  discrimination  shall  be  made  in 
charges  or  facilities  in  transportation." 

The  Constitution  of  Missouri  provides  "  that  no  discrimi- 
nation in  charges  or  facilities  in  transportation  shall  be 
made  between  transportation  companies  and  individuals,  or 
in  favor  of  either  by  abatement,  drawback  or  otherwise, 
and  no  railroad  company  *  *  *  shall  make  any  pref- 
erence in  furnishing  cars  or  motive  power." 
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In  speaking  of  these  constitutional  provisions,  Waite,  C. 
J.,  says:  "These  provisions  impose  no  greater  obligations 
than  the  common  law  would  have  imposed  without  them." 
Atchison  Railroad  v.  Devon,  110  U.  S.,  667.  This  high  author- 
ity settles  the  question  that  our  Railroad  Commission  Act 

*  does  not  extend  the  common  law  duty ;  and  it  therefore 
becomes  material  to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty  sought  to  be 
imposed  in  this  proceeding. 

The  Supreme  Court  of  the  United  States,  in  the  Express 
Company  cases  (supra),  has  answered  the  question.  It  declares 
that  "  in  the  absence  of  some  special  statute,  there  is  no  law 
which  requires  railroads  to  furnish  express  facilities  to  all 
express  companies  which  may  demand  them."  It  must  be 
noted  that  these  cases  came  from  the  States  of  Colorado,  Kan- 

^sas,  Arkansas  and  Missouri ;  and  it  is  in  the  light  of  the  con- 
stitutional provisions  above  quoted  that  this  and  the  follow- 
ing language  of  the  Chief  Justice  is  used:  "The  railroad 
companies  perform  their  whole  duty  to  the  public  at  large 
and  to  each  individal  when  it  affords  the  public  all  reasona- 
ble express  accommodation.  If  this  is  done,  the  railroad 
company  owes  no  duty  to  the  public,  as  to  the  particular 
agencies  it  shall  select  for  that  purpose.  The  public  requires 
the  carriage,  but  the  company  may  choose  its  own  appropri- 
ate means  of  carriage,  always  provided  they  are  such  as  to 
insure  reasonable  promptness  and  security."  *  *  *  "  The 
Constitution  and  laws  of  the  States  in  which  the  roads 
are  situated  place  the  companies  that  own  and  operate  them 
on  the  footing  of  common  carriers,  but  there  is  nothing 
which,  in  positive  terms,  requires  a  railroad  company  to  carry 
all  the  express  companies  in  the  way  that,  under  some  cir- 
cumstances, they  may  be  able,  without  inconvenience,  to  carry 
one  company.  *  *  *  In  some  of  the  States  statutes  have 
been  passed  which,  either  in  express  terms  or  by  judicial 
interpretation,  require  railroad  companies  to  furnish  equal 
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facilities  to  all  express  companies  (as  in  Maine  and  New 
Hampshire),  but  these  are  of  comparative  recent  origin,  and 
thus  far  seem  not  to  have  been  generally  followed." 

In  view  of  the  foregoing  authorities  we  are  of  the  opinion 
that  so  much  of  the  order  of  the  Commission  as  determines 
that  '*the  refusal  of  the  defendants  to  grant  to  the  plaintifT 
facilities  for  conducting  an  express  business  was  a  violation 
of  the  terms  of  said  act,"  is  not  warranted  by  the  statute 
under  consideration. 

The  judgment  of  the  Commission,  however,  also  declares 
that  the  defendants  have  violated  Rule  8  of  the  "  regulations 
concerning  freight  rates."    The  rule  is  as  follows: 

"No  railroad  company  shall,  by  reason  of  any  contract 
with  any  express  or  other  company,  decline  or  refuse  to  act 
as  a  common  carrier  to  transport  any  articles  proper  for  trans- 
portation by  the  train  for  which  it  is  offered." 

We  are  unable  to  see,  that  in  view  of  the  facts  found,  there 
has  been  any  violation  of  this  rule.  No  duty  is  imposed  by 
the  rule  upon  any  railroad  company,  but  it  merely  prohib- 
its the  refusal  to  perform  a  duty  by  reason  of  any  contract 
with  an  express  or  other  company.  We  have  seen  that  the 
defendants  did  not  owe  any  duty  to  act  as  a  "  common  car- 
rier of  express  companies."  Had  they  owed  such  a  duty  we 
are  very  sure  that  they  could  not  have  avoided  its  perform- 
ance because  of  their  having  made  an  exclusive  contract  with 
the  Southern  Express  Company.  We  do  not  think,  how- 
ever, that  the  rule  applies  to  this  case.  The  defendants  have 
not  refused  to  act  as  a  common  carrier,  or  to  transport  any 
article  tendered  by  the  complainant.  They  have  refused  to 
afford  it  facilities  forcarryingon  an  express  businessupon  their 
roads,  and  this  we  have  seen  they  had  a  right  to  do.  In  this 
refusal  they  were  not  guilty  of  making  any  discrimination 
or  preference  within  the  act  of  the  Legislature.  As  we  have 
seen,  the  Supreme  Court  of  the  United  States  has  said  that 
they  are  under  no  obligation  to  carry  another  company,  and 
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the  mere  fuct  that  the}  are  carrying  another  company  does 
not  amount  to  an  unjust  or  unreasonable  preference.  It 
is  the  duty  of  the  defendants  to  carry  exprees  matter,  but 
they  may  carry  it  themselves  or  employ  competent  agencies 
for  that  purpose.  Express  Co.  Cases,  20  Am.  and  Eng.  Rail- 
road (/ases,  and  the  authorities  cited  in  the  notes.  The 
Supreme  Court  of  the  United  States,  in  deciding  the  cases 
just  referred  to,  stated  that  "  railroad  companies  are,  by  law, 
carriers  of  both  persons  and  property.  Passenger  trains 
have,  from  the  beginning,  been  provided  for  the  transporta- 
tion primarily  of  passengers  and  their  baggage.  This  must 
be  done  with  reasonable  prom[)tness,  dispatch  and  comfort 
to  the  j>assengers.  The  express  business  on  passenger  trains 
is,  in  a  degree,  subordinate  to  the  passenger  business,  and  it 
is,  consequently,  the  duty  of  a  railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little  interference  as 
possible  with  the  wants  of  the  passengers.  This  implies  a 
special  understanding  and  agreement  as  to  the  amount  of 
car  space  that  will  be  afforded,  and  the  condition  on  which  it 
will  be  occupied.  The  space  that  can  be  given  to  the  express 
business  on  a  passenger  train  is,  to  a  certain  extent,  limited. 
*  *  *  If  the  general  public  were  complaining  that  the 
railroad  companies  refused  to  carry  express  matter  them- 
selves on  their  passenger  trains,  or  allow  it  to  be  carried  by 
others,  different  questions  would  be  presented."  The  same 
remark  is  applicable  if  the  agencies  adopted  by  the  railroads 
(in  this  case  the  Southern  Express  Company)  are  not  afford- 
ing the  public  sufficient  facilities.  It  is  further  to  be 
observed  that  the  power  to  fix  rates  and  tariffs  for  such  agen- 
cies is  conferred  upon  the  Commission  by  section  13  of  the 
act.  We  will  also  observe  that  if  the  defendants  had  held 
themselves  out  as  common  carriers  of  express  companies, 
they  would  have  been  guilty,  in  this  case,  of  discrimination, 
or  the  giving  of  a  preference,  and,  therefore,  subject  to  the 
regulation  of  the  Commission,  had  that  body  declared  such 
111-31 
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discrimination  or  preference,  under  the  circum stances,  to  have 
been  "  unjust "  or  *  unreasonable." 

In  view  of  the  facts  found  by  the  Commission,  and  of  the 
high  authority  we  have  cited,  we  are  of  the  opinion  that  the 
defendants  have  violated  no  duty  imposed  by  the  law.  If 
other  duties  are  to  be  imposed,  it  must  be  by  further  legisla- 
tion, and  not  by  the  Courts.  "  To  what  extent  it  must  come, 
if  it  comes  at  all  from  Congress,  and  to  what  extent  it  may 
come  from  the  Slates,  are  questions  we  do  not  now  undertake 
to  decide;  but  that  it  must  come,  when  it  does  come,  from 
8ome  source  of  legislative  power,  we  do  not  doubt.  The  Leg- 
islature may  impose  a  duty,  and  when  imposed  it  will,  if 
necessary,  be  enforced  by  the  Courts ;  but  unless  a  duty  has 
been  created,  either  by  usage  or  by  contract,  or  by  statute, 
the  Court  cannot  be  called  upon  to  give  it  effect."  Waite, 
C.  J.,  117  U.  S.,  1  to  34. 

Tlie  judgment  below  is 

Affirmed. 


J.  C.  MASON  V.  THE  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Railroads — Negligence — h^jary  to  Employees — Fellow-Ser- 
vants—  Waiver  of  Injury —  Waiver  of  Regulations, 

1.  A  rule  of  a  railroad  company  agreed  toby  the  plaiatiff  (an  employee), 

may  be  waived  or  abrogated  for  the  company  by  the  conductor 
making  an  order  contrary  to  Buch  rule,  when  it  was  the  duty  of 
the  plaintiff  to  obey  such  order. 

2.  The  conductor  is  not  a  fellow-servant  of  a  person  employed  in  coup- 

ling cars. 
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3.  When  acting  under  the  order  of  the  conductor,  but  contrary  to  a 

rule  of  the  railroad  company  to  which  he  had  assented,  the  plain- 
tiff was  injured  in  coupling  defective  cars,  of  which  defect  he 
had  no  notice  until  it  was  too  l<»te  to  escape:  Held,  that  the  Court 
erred  in  withdrawing  the  case  from  the  jury  on  the  ground  that 
plaintiff,  upon  such  facts,  could  not  recover. 

4.  Discussion  by  AvERY,  J.,  of  the  law  of  negligence  in  injuring  em- 

ployees, and  of  injury  by  fellow-servants. 

Shepherd,  C.  J.,  concurring.    Burwell,  J.,  dissenting. 

This  was  an  action  brought  by  plaintiff  against  the  defend- 
ant for  damages,  as  is  alleged  in  the  complaint,  for  personal 
injuries  done  him  while  in  the  employment  of  defendant  as 
a  brakeman,  and  heard  before  Boykin^  J.,  at  February  Term, 
1891,  of  Guilford  Superior  Court. 

The  plaintiff  introduced  himself  first  in  his  own  behalf, 
and  testified  as  follows,  to-wit:  In  the  month  of  December, 
1889,  he  was  in  the  employment  of  the  defendant  company 
as  a  brakeman,  and  had  been  in  their  employment  as  such 
for  about  twelve  months;  that  his  route  was  from  Greensboro 
to  Raleigh,  going  to  Raleigh  one  night  and  returning  to 
Greensboro  the  next  night;  that  on  the  night  of  the  14lh  of 
December,  1889,  he  left  Greensboro  as  usual,  and  at  about  six 
o'clock  in  the  morning,  while  it  was  yet  very  dark,  he  arrived 
with  his  train  in  Durham  N.  C,  and  while  there  the  conductor 
ordered  him  to  couple  to  the  train  some  box-cars  which  were 
standing  on  the  siding  at  that  place;  that  the  train  was  being 
backed  to  the  standing  cars,  when  he  fixed  with  his  stick  the 
link  in  the  end  of  the  cars  in  the  draw-head,  and  also  fixed 
with  his  stick  the  pin  in  the  draw-head  of  the  cars  which 
were  standing  still;  that  when  the  moving  cars  came  back 
against  the  standing  cars,  the  pin  would  not  go  down,  and 
finding  it  impossible  to  couple  with  his  stick,  the  pin  being 
bent,  he  went  between  the  cars  and  undertook  to  press  the 
pin  down  with  his  hand,  when  he  heard  the  cars  coming  back 
upon  him.     He  was  standing  with  his  face  to  the  coupling 
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and  began  to  back  out,  but  before  he  had  time  to  get  out  be 
was  crushed  between  the  ends  of  the  cars,  and  when  the 
rebound  took  place  he  fell  out,  and  was  falling  to  the  ground, 
when  he  was  caught  in  the  arms  of  the  conductor,  who  was 
standing  near;  he  immediately  became  unconscious,  and  was 
in  the  depot  lying  on  a  bed  when  he  came  again  to  himself, 
two  or  three  hours  after  the  injury ;  he  then  began  to  spit  up 
one  mouthful  of  blood  after  another,  and  received  permanent 
injury  which  he  has  never  recovered  from  to  this  day;  that 
one  of  the  end  cars  belonged  to  the  Wilmington,  Columbia 
and  Augusta  Railroad  Company,  and  the  other  to  the  Rich- 
mond and  Danville,  the  defendant,  and  the  coupler  on  each 
was  of  the  old  style;  that  the  most  modern  improved  and  suit- 
able coupler  now  used  is  what  is  known  as  the  Janney 
Coupler,  and  itisself-aHjusting,  and  can  be  easily  coupled  from 
the  outside  of  the  cars ;  that  defendant  has  a  great  many  of 
these  couplers  on  its  cars ;  that  when  he  heard  the  cars  back- 
ing on  him  and  saw  that  he  was  going  to  be  caught  between 
them,  he  looked  to  see  whether  the  cars  had  what  are  known 
as  buffers  or  bumpers  on  them,  and  saw  that  they  had  none. 
Bumpers  are  large  blocks  of  wood  eight  or  ten  inches  long, 
and  fastened  on  to  the  end  of  freight  cars  on  either  side  of 
and  against  the  draw-heads;  there  are  two  of  these  on  each 
car,  on  both  sides  of  the  draw  head,  and  on  some  cars  above 
and  below  the  draw-heads,  and  are  for  the  protection  of  brake- 
men  who  may  be  between  the  cars  and  to  prevent  the  draw- 
heads  from  being  broken;  the  draw-heads,  which  are  in  the 
middle  of  the  lower  end  of  the  cars  on  a  freight  train,  have 
springs  in  them,  and  when  the  cars  come  back  they  give  way, 
so  that  unless  there  are  bumpers  a  man  will  be  badly  crushed 
by  the  cars  coming  together,  and  if  these  cars  had  had 
bumpers  on  the  ends  the  plaintiff  could  have  stood  between 
them  when  they  came  back  without  harm. 

Cross-examined,  the  plaintiff  testified:  That  when  he  had 
been  in  the  service  of  the  company  some  length  of  time, 
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some  officer  of  the  company  brought  him  the  contract  marked 
Exhibit  "A,"  which  he  signed,  and  he  wrote,  in  his  own 
handwriting,  the  following  words  as  a  part  of  said  contract, 
to-wit,  "I  have  read  the  above  and  fully  understand  it." 

The  defendant  then  offered  in  evidence  said  Exhibit  "A," 
hereunto  attached. 

The  plaintiff  then  testified  that  shortly  after  he  signed  said 
contract  he  told  his  conductor  that  it  was  impossible  to  couple 
cars  with  a  stick,  at  times,  without  going  in  between  them, 
and  the  conductor  told  him  to  go  in  and  couple  the  cars  with 
his  hand  whenever  he  could  not  do  so  with  a  stick,  and  since 
then  he  has  been  going  in,-  as  he  did  on  this  occasion,  to  make 
the  coupling  with  his  hand  whenever  he  could  not  do  so  with 
a  stick;  that  he  has  been  going  in  and  making  the  coupling 
with  his  hand  five  or  six  times  on  each  trip  whenever  it 
became  necessary,  and  that  this  is  known  to  the  officers  of 
the  company.  Plaintiff  said  he  meant  by  "officers  of  the 
company  "  the  conductor  and  engineer  only,  and  not  the  gen- 
eral officers  of  the  company;  that  it  is  a  matter  of  impossi- 
bilit)^  at  times,  from  divers  causes,  to  make  the  coupling  with 
a  stick.  The  pin  is  frequently  rusty  and  dirty,  being  thrown 
down  when  taken  out  by  a  brakeman  and  left  lying  on  the 
ground  until  needed  by  some  other  brakeman  who  comes 
along.  Sometimes  it  is  bent,  and  from  other  causes  it  is  abso- 
lutely necessary  to  go  between  the  cars  to  make  the  coupling. 

The  plaintiff  next  oflFered  in  his  behalf  Orpheus  Cunning- 
ham, who  testified  :  That  he  is  a  brakeman  in  the  employ- 
ment'of  the  defendant  and  has  been  for  many  years.  That 
it  is  impossible  to  couple  cars  with  a  stick  at  times.  Some- 
times the  engineer,  when  the  coupling  is  not  made  at  the 
first  trial,  pulls  up,  and  after  several  trials  it  can  be  made 
with  a  stick.  That  he  is  in  the  habit  of  going  in  between 
the  cars  to  couple  with  his  hand  at  least  five  or  six  times  on 
atrip;  that  his  conductor  sometimes  sees  him  coming  out 
from  between  the  cars  and  tells  him  that  he  had  better  stay 
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out,  as  he  will  get  killed  in  there.  Said  be  had  signed  a 
contrHCt  like  Exhibit  "  A." 

The  plaintiff  next  introduced  in  his  behalf  Mr.  Jennings, 
who  testified :  That  he  had  signed  a  contract  like  Exhibit 
"A,"  and  that  he  had  been  in  the  employment  of  defendant  as 
a  brakeman  until  last  spring  for  many  years ;  that  it  was  a 
matter  of  impossibility  to  make  the  coupling  with  a  stick; 
it  frequently  could  not  be  done ;  that  he  never  paid  any 
attention  to  his  stick  if  the  coupling  could  not  be  made  with 
it,  and  was  in  the  habit  of  going  in  between  the  cars  five  or 
six  times  on  a  trip,  ace  .nling  to  the  amount  of  coupling 
required  ;  that  all  the  conductors  knew  that  brakemen  went 
in  to  couple  with  the  hand  when  they  could  not  do  so  with 
the  slick,  and  he  never  heard  any  objection. 

Plaintiff  closed  his  testimony. 

The  Court  then  intimated  an  opinion  that  the  plaintiff 
could  not  recover  on  this  evidence  and  the  undisputed  facts 
in  the  case,  in  deference  to  which  plaintiff  took  a  nonsuit 
and  appealed. 

Exhibit  **A." 

*'I  fully  understand  that  the  rules  of  the  Richmond  and 
Danville  Railroad  Company  positively  prohibit  brakemen 
from  coupling  or  uncoupling  car:?,  except  with  a  stick;  and 
that  brakemen  or  others  must  not  go  between  the  cars  under 
any  circumstances  for  the  purpose  of  coupling  or  uncoupling, 
or  for  adjusting  pins,  etc.,  when  an  engine  is  attached  to 
such  cars  or  train;  and  in  consideration  of  being  employed 
by  said  company,  I  hereby  agree  to  be  bound  by  said  rule, 
and  waive  all  or  any  liability  of  said  company  to  me  for 
any  results  of  disobedience  or  infraction  thereof.  I  have 
read  the  above,  and  fully  understand  it."  (Signed  by  the 
plaintiff). 

Mr.  J.  A,  Barringer,  for  plaintiff. 
Mr.  D.  Scheiuk,  for  defendant. 
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A.VKRY,  J.:  The  Court  below  held  that,  upon  the  whole 
evidence,  the  plaintiff  had  failed  to  make  out  a,  prima  fade 
case.  The  burden  was  upon  the  servant  suing  his  employ- 
ers to  show  (1)  that  the  machinery  was  defective;  (2)  that 
the  defects  were  the  proximate  cause  of  the  injury;  (3)  that 
tlie  inaster  had  knowledge,  or  might,  by  the  exercise  of  ordi- 
nary care,  have  had  knowledge  of  such  defects.  Hudson  v. 
Jiailroady  104  X.  0.,  491.  The  question  presented  by  the 
appeal,  therefore,  is  whether,  in  any  aspect  of  the  evidence, 
the  plaintiff  has  relieved  himself  of  the  o/a/s  pro6andn  m posed 
upon  him  by  law. 

Xhe  first  point  to  be  considered  is  whether  the  defendant 
company  was  negligent  in  failing  to  provide  what  is  known 
as  the  Janney,  or  some  other  improved  coupler,  which  would 
obviate   the  necessity,  under  any  circumstances,  of  going^ 
l>etwe»  11  the  ends  of  cars  in  order  to  fasten  one  to  another. 
The  general  rule  is  that  it  is  not  the  duty  of  railway  com- 
panies to  furnish  machinery  of  the  very  best  varieties  or  to 
attach  appliances  of  the  latest  and  safest  kinds,  but  that  it  is 
culpable  to  use  cars  or  engines  of  any  particular  pattern 
iT^hich,  on  ordinary  inspection,  would  show  to  be  defective. 
In  view  of  the  changes  incident  to  new  inventions  and  dis- 
coveries, facts  which  would  not  have  shown  negligence  a  few 
years  since,  may  now,  or  in  the  near  future,  be  declared  in 
law  ample  evidence  of  culpable  dereliction  in  duty,  such  as 
involves  liability  for  damages.     1  Shearman  and  R.  Neg.^ 
sec.    12.     Blackwell  v.  Railroad,  dec'ded  at  this  term.     We 
ihiuk  that  the  time  has  arrived   when  railroad  companies 
should  be  required  to  attach  such  couplers,  and  perhaps  air- 
brakes or  appliances  equally  safe  and  effective  for  checking 
the  speed  of  moving  trains  on  all  passenger  cars,  since  as  a 
rule,  each  corporation  uses  for  carrying  passengers  none  but 
its  own  conveyances,  and  the  new  couplers  have  now  become 
so  cheap,  as  compared  to  the  value  of  the  lives  and  limbs  of 
servants  and  passengers,  that  it  is  not  unreasonable  to  require 
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The  case  being  exactly  in  point,  it  seems  not  inippropriate 
to  repro'hu-e  the  language  of  Judge  Earl  from  this  elaborate 
opinion,  instead  of  discussing  the  same  question  at  greater 
length  for  ourselves.  The  general  rule  is,  that  when  freight 
cars  are  obviously  so  defectively  made,  whether  by  a  failure 
to  attach  bumpers  at  all  or  to  make  them  sufficiently  long 
to  proti  ct  a  person  standing  between  the  cars  when  in  motion, 
or  in  cons^^quence  of  any  other  fault  in  construction,  that 
the  slightest  indiscretion  on  the  part  of  an  operative  may 
endanger  his  life,  the  comf)any  is  liable  for  any  injury  result- 
ing from  such  defects.  Railroad  v.  Fredericks^  71  111,294; 
Railroad  v.  Jackson,  55  III.,  492;  Wedgewood  v.  Railroadjbl 
Wis,  478. 

In  Gotlieb^s  case,  snpra^  it  will  be  observed  that  stress  was 
laid  upon  the  fact  that  the  want  of  a  bumper  would  have 
been  discovered  by  an  ordinary  inspection,  and  in  our  case, 
as  well  as  in  that,  the  bralceman  was  suddenly  called  upon 
to  pa-s  between  two  cars,  of  the  condition  of  which  he  could 
not  have  previously  informed  himself.  Before  daylight  on  a 
daik  morning  the  duty  devolved  upon  him  of  attaching  a 
car,  which  it  may  be  was  never  south  of  Wilmington  until 
brought  by  some  freight  train  with  which  plaintiff  had  no 
connection  on  the  day  before  to  the  station  where  he  found  it. 

In  Jihnson,  v.  Railroad,  81  N.  C,  453,  where  the  injury  to 
the  pi  jintiff  was  caused  by  a  defective  rod  which  he  had  no 
reasonable  opportunity  to  inspect,  Chief  Justice  Smith,  speak- 
ing for  the  Court,  said :  "  Had  the  proper  examination  been 
made  by  the  defendant,  and  the  rod  repaired  and  strength- 
ened, the  accident  would  not  have  occurred,  and  hence  it 
must  be  ascribed  to  the  defendant's  own  d»  reliction  of  duty. 
The  fault  lies  with  the  company  and  it  must  bear  the  conse- 
quence.-." The  defendant  ought  to  have  examined  its  own 
car,  and,  upon  discovering  its  condition,  bumpers  could 
have  been  placed  upon  it  at  comparatively  trivial  cost,  and 
the  same  duty  of  inspection  devolved  upon  it  when  the  other 
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car  was  tendered  to  it,  but  upon  examination  it  had  the 
option,  as  will  appear  from  the  authorities  already  cited,  of 
refusing  to  receive  it  at  all,  or  of  repairing  it,  so  as  to  make 
it  safe,  after  it  was  received. 

So,  apart  from  the  special  contract  which  is  pleaded  as  a 
defei  ce,  the  defendant  is  prima  facie  liable  to  answer  in 
damages  because  of  its  negligence,  when  its  officers  ought 
to  have  known  of  the  defect  and  to  have  reme'Jied  it,  and 
it  has  not  relieved  itself  of  this  apparent  liability  by  show- 
ing that  the  plaintiff  knew  or.  had  opportunity  to  know  the 
condition  of  the  particular  cars  on  the  siding;  but,  on  the 
contrary,  the  only  testimony  on  the  subject  is  that  of  plaintiff, 
to  the  effect  that  he  did  not  see  the  cars  till  he  had  put  him- 
self in  danger,  and  then  in  the  imperfect  light  discovered 
that  there  was  no  bumper  on  either  of  those  between  which 
he  was  already  caught.  Orutchfield  v.  Railroad,  76  N.  C, 
322 ;  Pleasants  v.  Railroad^  95  N.  C,  195 ;  Shearman  &  R., 
sections 9'^,  94, 95  ;  Cooley  on  Torts,  661.  Leaving  the  agree- 
ment, designated  as  Exhibit  "A,"  out  of  view,  if  there  is  any 
testimony  tending  to  show  contributory  negligence,  there 
was  certainly  no  admitted  state  of  facts  which  justified  the 
Court  in  withdrawing  the  case  from  the  jury,  and  holding 
that,  in  any  aspect  of  the  evidence,  the  injury  was  caused 
by  the  fault  of  the  plaintiff.  In  Crutchfield's  case,  supra,  it 
was  expressly  declared,  that  though  the  servant  assumed  the 
risks  of  accident,  incident  to  his  service,  he  did  not  contract 
to  excuse  the  negligence  of  the  company,  unless  he  knew  of 
the  danger  to  which  he  was  exposed  by  its  want  of  care,  or 
might  by  reasonable  diligence  have  known  of  it,  and  failed 
to  give  notice  to  his  employer  so  that  the  defect  might  be 
remedied. 

The  case  at  bar  is  not  one  in  which  the  plaintiff  was  injured 
by  the  fault  of  a  fellow-servant,  but  by  the  neglgence  of  the 
master  in  carelessly  retaining  on  the  line  and  receiving  from- 
other  carriers  palpably  defective  conveyances,  the  master 
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being  presumed  to  know  of  the  danger,  which  could  have 
been  discovered  by  ordinary  inspection,  while  the  servant 
had  no  opportunity  to  know  until  it  was  too  late  to  avoid  it. 
The  dangerous  condition  of  the  car  was  not,  as  in  Pleasant's 
case,  81/pra,  known  to  both  employer  and  employee,  but  only 
to  the  former.  Where  the  rolling  stock  or  machinery  of  a 
company  is  so  defective  in  its  construction,  that  by  an  ordi- 
nary inspection  the  company  could  discover  its  condition, 
unless  it  appear  that  notwithstanding  such  want  of  care  on  its 
part  the  supervening  negligence  of  the  servant  was  the  proxi- 
mate cause  of  the  injury  complained  of,  the  company  is  liable, 
Wedgewood  v.  Railroddy  supra  ;  Hudson  v.  RaUroad,  supra ; 
Railroad  v.  Valeaovs,  56  Ind., -511;  Gotlieb's  case,  supra. 
Another  case  precisely  in  point  is  Ki7ig  v.  Ohio  Railroad^i 
Am  and  Eng.  Railroad  Cases,  119,  in  which  Judge  Gresham, 
■of  the  Circuit  Court,  held  that  a  brakeman,  in  coupling  cars, 
had  a  right  to  assume  that  they  are  in  good  and  safe  condi- 
tion, and  is  not  negligent  in  running  between  cars  without 
stopping  to  examine  and  see  whether  the  draw-heads  are 
properly  adjusted  or  not.  No  more  is  it  his  duty  to  examine 
bumpers  on  a  dark  night  before  essaying  to  couple  cars. 

The  cars  being  palpably  defective,  and  it  appearing  plainly 
that  the  company  might,  by  ordinary  care  in  inspecting 
4.hem,  have  known  their  condition,  the  defendant  still  insists 
that,  though  the  plaintiff  may  not  have  been  negligent  in 
knowingly  incurring  risk  that  he  might  have  avoided,  still 
he  was  violating  a  rule  of  the  company  of  which  he  had 
express  notice  when  he  passed  between  the  cars  to  adjust  the 
coupling,  and  his  want  of  care  was  therefore  the  cause  of  the 
injury.  The  authorities  which  we  have  cited  fully  sustain 
the  position  that,  in  the  absence  of  such  an  agreement,  the 
<;ompany  would  be  deemed  neglig^-nt  and  the  plaintiff  would 
be  held  free  from  blame.  In  addition  to  those  authorities, 
we  can  fortify  our  position  more  strongly  still  by  recurring 
4o  the  principle  that,  notwithstanding  any  real  or  supposed 
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negligence  of  an  injured  plaintiff,  a  railway  company  is^ 
liable  in  damages  if  but  for  its  own  want  of  care  the  injury 
could  have  been  avoided.  Deans  v.  Railroad^  107  N.  C,  686; 
Clark  V-  Railroad,  109  N.  C,  430.  If,  therefore,  we  were  to 
concede  that  the  plaintiff  was  culpable  in  exposing  himself 
to  danger,  the  carelessness  of  the  defendant  would  neverthe- 
less be  deemed  in  law  the  proximate  cause  of  the  injury. 

Mr.  Beach,  citing  with  approval  71  111.,  294,  supra,  says, 
"  But  when  the  cars  are  so  constructed,  the  bumpers  being  of 
different  heights,  or  being,  in  any  respect,  so  made  that  the 
slightest  indiscretion  of  the  operative  will  prove  fatal  to  him, 
it  ha3  been  held  that  when  the  injury  results  from  such  causes 
the  company  is  liable."   But  the  case  of  Cotvles  v.  Railroad,  84 
N.  0-,  309,  it  would  seem,  is  so  strikingly  analagous  as  upon 
principle  to  be  decisive  of  that  at  bar.     If,  then,  the  company 
was  held  to  be  wanting  in  ordinary  care  because  the  cars  pro- 
vided did  not  so  fit  each  other  that  the  bumpers  would  keep 
them  aj>art  and  prevent  colli;?ions,  it  would  seem,  where  the 
failure  to  place  any  bumpers  at  all  on  cars  is  the  proximate 
cause  of  a  collision  in  which  a  brakeman  is  injured,  there 
would  be  still  more  palpable  proof  of  negligence.     Justice 
RuFFiN  stated  the  fact  to  be,  as  appeared  from  the  plaintiff  ^s 
testimony  on  the  trial,  "that  the  brakeman  was  under  the 
immediate  direction  and  order  of  one  Garrisson,  who  was  the 
engineer  and  conductor  of  the  defendant's  freight  train," 
a.nd  that  while  executing  the  order  of  the  conductor,  as  in 
our  case,  the  brakeman  "was  injured  in  the  manner  com- 
plained of,  by  a  collision  of  two  cars,  which  collision  resulted 
from  the-  fact  that  the  cars  were  so  constructed  that  their 
humpers  did  not  correspond  or  fit  one  another,  as  they  should 
have  done  in  order  to  prevent  the  cars  coming  in  too  close 
contact,  which  defect  was  unknown  to  plaintiff,  and  but  for 
which  he  would  not  have  been  injured."     This  Court  held 
that  the  defects  in  the  cars  were  such  as  to  establish  negli- 
gence on  the  part  of  the  defendant  because  the  defect  was  so- 
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<^bvious  as  to  be  seen  on  inspection,  and  to  make  it  incum- 
bent on  the  company  to  show  that  some  subsequent  careless- 
ness on  the  phiintiff  was  the  proximate  cause  of  the  injury. 
The  statement  as  to  the  relations  of  the  conductor  and  brake- 
man  was  much  more  meagre,  it  is  true,  than  in  Pation  v. 
Railroad^  9G  N.  C,  455,  since  there  the  superior,  discharging 
himself  the  double  duties  of  conductor  and  engineer,  was 
expressly  shown  to  have  the  power  to  employ  and  discharge 
the  laborers  subject  to  his  orders. 

The  question  involved  in  all  such  cases  is  whether  the  sub- 
ordinate feels  constrained  to  obey  the  orders  of  his  superior, 
though  apparently  obedience  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  authority.  The  fact 
that  the  conductor  has  the  power  to  employ  and  discbarge 
brakemen  on  his  train,  is  but  evidence  to  show  that  the  brake- 
men  fear  to  disobey  his  commands.  The  existence  of  such 
authority,  in  the  very  nature  of  things,  cannot  be  made  the 
invariable  test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  official  than  the 
conductor,  and  receives  every  order  upon  which  he  acts  in 
the  line  of  his  duty  from  him  as  a  superior,  as  it  is  a  matter 
of  universal  knowledge  is  the  true  state  of  facts  on  all  rail- 
roads, is  it  not  reasonable  for  the  laborer  to  conclude  that 
the  conductor  has  power  to  waive  the  requirement  of  the 
rule  that  he  has  signed,  and  that,  if  he  refuses  to  couple  cars 
in  accordance  with  his  direction,  and  thereby  delays  the 
departure  of  a  train,  he  may  at  least  be  reported  for  ineffi- 
ciency and  discharged  from  the  service  of  the  company? 
If  the  servant  acts  upon  a  well  grounded  fear  of  losing  his 
place,  the  reason  of  the  rule  would  be  met,  and  he  should  be 
declared  free  from  culpability,  unless  the  plaintiff  recklessly 
exposed  himself  to  manifest  peril,  or  chose  to  subject  him- 
self to  danger  when  another  safe  mode  of  discharging  his  duty 
\was  open  to  him,  as  in  Chambers  v.  Railroad^  91  N.  C,  475. 
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The  elaborate  opinion  of  Justice  Field  in  Railroad  v.  RosSy 
112  U.  S.,  377,  in  which  he  reviews  the  question,  Who  are 
servants  engaged  in  a  common  employment? — in  the  light 
of  all  the  previous  decisions  in  America  and  England — con- 
tains the  clearest  and  most  philosophical  discuj-sion  of 
the  subject  to  be  found  in  any  authority  to  which  we  have 
had  access.  He  announces  the  conclusion  of  that  Court  as 
follows :  '*  A  conductor,  having  the  entire  control  and  man- 
agement of  a  railway  train,  occupies  a  very  different  position 
from  the  brakeviert,  the  porters  and  other  subordinates  em- 
ployed. He  is  in  fact,  and  should  be  treated  as,  the  personal 
representative  of  the  corporation,  for  whose  negligence  it  is 
responsible  to  subordinate  servants.  This  view  of  his  rela- 
tion to  the  corporation  seems  to  us  a  reasonable  and  just  one, 
and  it  will  insure  care  in  the  selection  of  such  agents,  and 
thus  give  greater  security  to  the  servants  engaged  under  him 
in  an  employment  requiring  the  utmost  vigilance  on  their 
part  and  prompt  and  unhesitating  obedience  to  liis  orders. 
*  *  *  We  know  from  the  manner  in  which  railways  are 
operated,  that,  subject  to  the  general  rules  and  orders  of  the 
directors  of  the  companies,  the  conductor  has  entire  control 
and  management  of  the  train  to  which  he  is  assigned." 

"  The  true  view,"  says  Wharton  (Liw  of  Negligence,  sec. 
232)  "  is,  that  as  corporations  can  only  act  through  superin- 
tending officers,  the  negligence  of  those  officers,  with  respect 
to  other  servants,  are  the  negligences  of  the  corporation." 
The  command  of  the  conductor  to  the  brakeman  to  go 
between  the  cars  when  he  could  not  couple  them  otherwise, 
was  one  to  which  unhesitating  obedience  was  expected  and 
demanded.  The  giving  of  such  an  order  by  the  conductor 
ought,  upon  the  plainest  principles  of  right  and  justice,  to  be 
declared  a  waiver  of  the  regulation  by  an  officer  who  is  the 
representative  of  the  corporation.  That  a  brakeman  feels 
impelled  to  obey  the  orders  of  the  conductor,  no  observant 
person  can  deny;  and  since  we  can  take  judicial  notice  of  a 
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relation  so  common  and  well  understood,  it  would  be  a  vol- 
untary preference  of  fiction  to  fact  were  we  to  adhere  to  an 
arbitrary  rule  founded  in  a  supposed  reason  that  we  know 
does  not  exist.  A  brakeman  does  not  contract  to  incur  the 
risk  of  serving  under  a  conductor  who  will  order  him  to  dis- 
obey the  regulations  of  the  company  and  leave  him  to  choose 
on  the  instant  between  observing  the  rules  and  obeying  his 
superior. 

The  Su[)reme  Court  of  Georgia,  in  Railroad  v.  Delroy.ll 
G«.,  4()(),  held  that  while  neither  a  conductor  nor  any  other 
officer  had  a  right  to  order  an  employee  to  get  on  or  ofif  a 
moving  train,  and  the  em{)loyee  was  not  bound  to  obey  it, 
yet  where  the  conductor  did  give  the  order  and  the  brake- 
man  obeved  it,  the  act  of  the  conductor  was  the  act  of  the 
corporation,  and  the  Ci)rporation  could  not  escape  responsi- 
bility for  its  own  wrong.  The  Court  held  in  that  case  that 
it  was  immaterial  what  the  rules  of  the  company  were,  and 
so,  in  our  case,  where  the  brakeman  was  ordered  to  jump 
between  cars  instead  of  from  the  top  of  a  car,  the  same  prin- 
ciple should  prevail. 

Tlie  Supreme  Court  of  South  Carolina  held,  in  Boaticrighi 
v.  liailroad,  25  S.  C,  129,  that  "  the  conductor  of  a  train  is 
the  representative  of  the  company  and  not  a  fellow-servant 
with  other  employees  operating  the  same  train  under  his 
orders."  That  case  was  exactly  in  point,  as  the  conductor 
had  ordered  the  brakeman  to  go  between  cars  because  of 
uneven  couplers  on  freight  cars.  The  same  principle  is 
decided  in  Cokinmi  v.  Railroad^  25  S.  C,  446.  It  has  been 
re{>eatedly  held  that  an  engineer  in  charge  of  a  train  (discharg- 
ing the  duties  usually  devolving  on  a  conductor  in  addition 
to  managing  the  engine)  is  not  a  fellow-servant  of  a  brake- 
man.  Railroad  v.  Brooks,  83  Ky.,  129.  The  American  rule, 
as  distinguished  from  the  English,  is  that  a  servant  entrusted 
with  the  general  management  of  the  master's  business,  or  of 
employees  in  a  particular  department,  or  on  detached  service 
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in  charge  of  the  train  or  body  of  laborers  is  not  a  fellow-ser- 
vant of  those  who  are  emploj'ed  under  him  and  subject  to  his 
orders.  Augusta  Factory  v.  Barnes,  72  Ga.,  217 ;  Bowling  v. 
AUen,  74  Mo.,  13 ;  Chicago  v.  May,  108  111.,  288  ;  Chicago  v. 
Lundstron,  16  Neb.,  254;  Railroad  v.  Crockett,  16  N.  W.  Rep., 
921 ;  Shearman  &  Red.  Neg ,  sec.  226. 

It  will  be  conceded  that  though  the  owner  and  manager 
of  a  manufacturing  establishment  should  make  a  rule  and 
cause  every  employee  to  sigh  it,  to  the  effect  that  the  em- 
ployee would  not  pass  between  certain  machines,  go  into  an 
engine-room,  or  expose  himself  to  any  specified  danger  con- 
nected with  the  machinery  of  the  mill,  and  would  hold  the 
owner  discharged  ia  advance  for  any  liability  growing  out 
of  such  exposure,  yet  if  the  manager  should,  in  the  face  of 
the  rule,  order  the  servant  who  signed  it  to  disobey  it,  and 
his  obedience  to  orders  should  expose  him  to  a  danger  caused 
by  defects  in  the  machinery  that  on  an  ordinary  inspection 
would  have  been  obvious  to  the  master,  though  not  so  readily 
discoverable  to  the  servant  acting  instantly  on  the  order,  it 
would  scarcely  be  contended  that  the  superior  who  had  made 
the  regulation  would  not  thus  waive  its  observance.  A  cor- 
poration is  usually  governed  by  its  directors,  but  they  may 
shift  its  responsible  management  by  such  a  variety  of  orders, 
by-laws  and  regulations  as  to  make  it  impossible  to  discover 
a  real  tangible  directing  head.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  in  charge  of  a  train 
as  representing  the  intangible  head  of  the  company,  then 
his  order  is  as  much  a  waiver  of  the  regulation  as  that  of  the 
owner  or  head  of  a  mill. 

But  speaking  for  a  minority  of  the  Court  only,  it  seems  that 
there  should  be  but  little  difficulty  in  arriving  at  the  same 
conclusion  by  the  solution  of  another  question,  to- wit,  whether, 
in  consideration  of  receiving  employment,  a  brakeman  can 
by  written  agreement  "waive  the  liability"  of  the  company 
incurred  by  furnishing  cars  without  bumpers  and  which  can- 
Ill— 32 
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not  be  coupled  with  a  stick,  in  the  event  that  he  shall  be 
injured  in  the  attempt  to  fasten  the  couplings  of  such  cars, 
under  the  command  of  the  conductor  in  charge  of  the  train, 
with  his  hands  instead  of  using  bis  stick,  as  the  rule  of  the 
company  requires,  and  when  the  injury  is  due  to  the  n^li- 
gence  of  the  company.  It  is  settled  as  the  almost  universal 
rule  in  America,  that  though  a  common  carrier  of  freight  by 
contract  upon  consideration  may  relieve  itself  of  the  full  meas- 
ure of  responsibility  as  an  insurer,  no  limitation  can  in  that 
way  be  placed  upon  its  liability  for  its  own  negligence.  Smith 
v.  Railroad,  64  N.  C,  235 ;  4  Lawson  on  R.  R.,  §  1840 ;  Law- 
son  on  Contracts  of  Carriers,  §§  29  to  67.  The  same  rule 
applies  to  agreements  made  by  common  carriers  of  passen- 
gers purporting  to  restrict  their  liability  for  injuries  caused 
by  their  own  negligence.  Such  contracts  are  void  as  against 
the  public  policy  of  the  law.  4  Lawson,  supra^  §  1913.  This 
stringent  rule  of  liability  is  said  to  rest  upon  the  duty  of  the 
government  to  give  unrestricted  protection  to  the  lives  and 
limbs  of  its  citizens.  Lawson  on  Contracts,  mpra,  §§  212-220. 
It  would  seem  that  the  government  owes  it  to  the  servant  of 
a  carrier  to  give  to  him  the  same  protection  of  life  and  limb 
as  to  the  passenger,  by  declaring  void  an  agreement,  in  con- 
sideration of  being  employed,  to  excuse  the  company  for  neg- 
ligence even  when  it  causes  death,  and  it  has  been  so  held, 
as  far  as  our  investigations  have  extended,  in  all  of  the  Courts 
except  the  Supreme  Court  of  Georgia.  Railroad  v.  Spragyu, 
44  Ohio  St.,  471 ;  Railroad  v.  Peary,  29  Kan.,  169 ;  Railroad  v. 
Evbanks,  48  Ark.,  460 ;  Railroad  v.  Jone^,  2  Head.,  517;  Roei- 
ner  v.  HearmaUy  10  Miss.,  486 ;  1  Lawson  on  R.  R.,  §  318.  It 
is  difficult  to  draw  a  distinction  between  contracts  affecting 
only  the  safety  of  goods  or  animals,  or  those  affecting  the 
lives  and  limbs  of  passengers,  and  those  which  vitally  con- 
cern another  large  class  of  human  beings.  If  public  policy 
prohibits  the  recognition  of  the  validity  of  a  contract  limit- 
ing liability  for  a  paying  passenger,  or,  as  most  authorities  in 
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this  country  maintaiD,  even  one  riding  on  a  free  pass,  upon 
what  principle  can  the  Courts  refuse  to  extend  the  same  pro- 
tection to  a  class  of  people  who  are  much  more  exposed  to 
danger,  and  much  more  liable  to  be  influenced  to  sign  such 
agreement? 

For  the  reasons  given,  we  think  that  the  Court  below  erred 
in  holding  that  the  plaintiff  could  not  recover.  This  case 
should  have  been  left  to  the  jury,  and  the  judgment  of  non- 
suit will  be  set  aside  and  a  new  trial  granted. 

BuRWELL,  J.,  dissents. 

Shepherd,  C.  J.,  concurring :  I  concur  in  the  conclusion 
reached  by  the  Court,  but  not  on  the  ground  that  the  regu- 
lation in  question  was  an  unreasonable  one.  It  was  not  a 
stipulation  against  negligence  in  the  ordinary  sense  of  the 
term,  and  as  long  as  it  remained  in  force  the  defendant  did 
not  owe  to  the  plaintiff  the  duty  of  providing  bumpers  for 
its  cars.  The  essential  element  of  negligence  is  a  breach  of 
duty,  but,  in  order  to  recover,  it  is  not  enough  for  the  plaintiff 
to  show  a  simple  breach  of  duty,  but  he  must  also  show  that 
the  defendant  owes  the  duty  to  him.  1  Shear.  &  Red.  Neg., 
sec.  8;  Beach  on  Cont.  Neg.  sec.  6;  Emry  v.  Navigation  Co., 
decided  at  this  term. 

In  the  decisions  cited,  where  a  recovery  was  had  for  negli- 
gence in  not  furnishing  bumpers,  there  was  either  no  regula- 
tion like  that  in  present  case,  or  such  regulation  had  been 
waived.  I  cannot  understand  how  it  was  the  duty  of  the 
defendant  to  provide  against  an  accident  which  could  not 
possibly  have  happened  but  for  a  violation  of  its  reasonable 
regulations.  However  negligent,  then,  as  to  others,  the 
defendant  may  have  been  in  not  seeing  that  the  cars  were 
provided  with  bumpers,  such  negligence  was  not  actionable 
by  this  plaintiff  if  his  injuries  were  caused  by  his  disobe- 
dience of  an  existing  regulation  (known  and  agreed  to  by 
him)  forbidding  him  from  going  between  the  cars  under  any 
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circumstances  for  the  purpose  of  coupling,  etc.  The  evidence, 
however,  tended  to  show  that  there  was  a  waiver  of  the 
regulation  by  the  conductor  in  charge  of  the  train,  and,  in 
view  of  the  authorities  cited,  and  the  convincing  reasons 
given  in  the  opinion,  I  think  that  such  a  waiver  was,  for  the 
purposes  of  this  action,  binding  on  the  defendant  It  is 
upon  this  ground  that  I  concur  in  the  disposition  made  of 
the  appeal. 

MacRae,  J.,  concurring  in  the  opinion  of  the  Chief  Justice. 


ROAN  MOUNTAIN  IRON  AND  STEEL  COMPANY  v.  0.  B.  D. 

EDWARDS. 

Motion  heard  at  Spring  Term,  1892,  of  Mitchell  Supe- 
rior Court,  Bynum,  J.,  presiding. 

The  plaintiff  moved  for  judgment  against  the  defendant; 
motion  refused,  the  Court  being  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  directed  a  new  trial.  To  this 
ruling  of  the  Court  the  plaintiff  excepted.  The  plaintiff 
moved  to  try.  Defendant  said  he  was  not  ready.  The 
plaintiff  insisted  that  a  trial  only  can  be  had  on  the  facts 
already  agreed.  The  defendant  insisted  that  he  was  entitled 
to  an  additional  finding  as  to  the  location  of  the  land  in 
controversy,  and  the  Court  being  of  opinion  that  that  course 
was  intimated  by  the  Supreme  Court,  continued  the  cause 
that  there  might  be  a  new  trial  in  regard  to  that  matter,  and 
refused  \o  give  judgment,  from  which  plaintiff  appealed. 

Mr.  W.  H.  MalonCy  for  plaintiff. 
No  counsel,  contra. 

Per  Curiam  :•  When  this  case  was  before  us  on  a  former 
occasion  (110  N.  C,  353),  we  held  in  effect  that,  upon  the 
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case  agreed,  the  plaintiff  was  entitled  to  recover;  but  at  the 
conclusion  of  the  opinion  it  was  stated  that  there  should  be 
a  new  trial.  His  Honor  therefore  was  well  warranted  in 
ruling  as  he  did. 

Upon  further  consideration,  we  think  that  a  new  trial 
should  not  have  been  ordered,  but  that  this  Court  should 
have  directed  that  a  judgment  be  entered  for  the  plaintiff 
in  the  Court  below. 

Reversed. 


J.  B.  HOUSER  V.  P.  C.  BEAM. 

Trial — Argument  of  Counsel — Evidence. 

1.  Irregalarity  in  the  manner  of  the  introduction  of  testimony  will  not 

warrant  a  new  trial,  unless  it  appears  that  the  appellant  was  preju- 
diced thereby. 

2.  It  is  the  duty  of  the  Court  to  stop  counsel  in  comments  which  are  not 

warranted  by  the  evidence. 

Action  to  recover  back  the  sum  of  $500,  which  the  plain- 
tiff alleged  he  had  paid  over  to  one  Humphreys  for  the  ben- 
efit of  defendant  Beam,  tried  at  Spring  Term,  1892,  of  Gas- 
ton Superior  Court,  Bynum,  J.,  presiding. 

The  plaintiff  was  at  the  time  acting  as  agent  of  the  express 
company  at  Cherryville,  North  Carolina,  and  claimed  that 
he  delivered  a  package  of  said  amount  to  Beam  for  Hum- 
phreys ;  and  this  was  denied  by  defendant. 

The  following  issue  was  submitted  to  the  jury: 

Did  the  defendant,  P.  C.  Beam,  receive  a  package  contain- 
ing 1500  from  the  plaintiff,  J.  B.  Houser,  on  the  25th  day  of 
November,  1887,  as  alleged  ? 

The  plaintiff  testified,  in  his  own  behalf,  that  on  the  25th 
day  of  November,  1887,  defendant  McGuinas,  who  was  depot 
and  express  agent  at  Cherryville,  went  to  Dallas  on  private 
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business,  leaving  him  (plaintifif)  in  charge  of  the  depot. 
That  the  $500  package  from  the  defendant  Humphreys  for 
the  defendant  Beam  came  on  the  morning  train  from  Shelby. 
That  he  received  the  package  and  signed  McGuinas'  name 
therefor  on  the  book  of  the  route  agent,  one  Hockaday,  and 
immediately  after  the  train  left,  and  before  entering  the  pack- 
age on  the  book  kept  for  that  purpose  in  the  depot,  called 
the  delivery  book,  he  took  the  package  with  him  and  deliv- 
ered it  to  Beam  on  his  way  to  McGuinas'  store.  That  he 
took  no  receipt  from  Beam  at  the  time,  intending  to  have 
him  sign  the  delivery  book  afterwards.  That  the  depot  was 
nearly  half  a  mile  from  the  business  portion  of  the  town,  and 
it  was  the  custom  of  the  agent  to  take  with  him  up  to  town 
any  money  packages  that  came  by  the  train,  deliver  them  to 
the  parties  to  whom  they  were  addressed,  and  afterwards  take 
their  receipt  therefor  on  the  delivery  book.  That  on  the 
25th  day  of  November,  1887,  plaintiff  was  buying  cotton  on 
his  own  account,  as  well  as  looking  after  the  depot  and  poet- 
office  for  McGuinas,  and  was  in  a  hurry  to  get  into  the  mar- 
ket and  forgot  to  get  Beam's  receipt  or  to  make  the  proper 
entry  in  the  delivery  book  that  day,  and  as  McGuinas  came 
home  that  evening  and  took  charge  for  himself,  the  matter 
never  recurred  to  him  until  about  the  22d  of  March,  1888. 
That  then  McGuinas  and  Hockaday  came  to  him  and  asked 
him  about  the  package,  saying  that  Beam  denied  receiving 
it,  that  at  the  time,  being  four  months  after  the  occurrence, 
he  had  forgotten  the  whole  transaction,  and  denied  ever  hav- 
ing received  the  package  from  Hockaday,  but  when  he  was 
shown  McGuinas'  name  signed  to  the  receipt  on  Hockaday's 
book,  he  admitted  that  it  was  his  handwriting,  and  paid 
Hockaday  $245,  McGuinas  paying  the  remaining  $255,  all 
of  which  was  paid  back  to  Humphreys.  That  after  the  pay- 
ment of  the  money  he  went  to  his  own  cotton  book  and  that 
of  Beam  to  see  who  had  been  in  town  with  cotton  for  sale  on 
the  25th.    That  he  found  on  the  books  (his  own  and  Beam's) 


SEPTEMBER  TERM,  1892.  503 

HOUBBR  V,  BKAM. 

the  name  of  H.  G.  Baxter,  D.  W.  Taylor,  C.  L.  Davis,  John 
Harvey  and  one  Ivey.  That  he  went  to  Ivey  firat,and  after- 
wards to  the  other  men,  and  talked  to  them.  That  Harvey 
was  the  last  man  he  talked  to,  and  he  did  not  entirely  recall 
the  transaction  until  he  had  talked  with  Harvev,  and  then 
he  recalled  the  whole  transaction. 

On  cross-examination  the  witness  was  asked  how  he  could 
recollect  the  transaction  after  the  talk  with  Ivey,  Harvey  and 
the  others,  when  he  had,  before  that  talk,  when  approached 
by  Hockaday  and  McGuinas,  entirely  forgotten  it  and  could 
not  recall  a  single  circumstance  of  it.  Witness  answered 
that  it  was  what  those  men  told  him  about  the  occurrences  of 
the  day  that  enabled  him  to  recall  it,  and  was  proceeding  to 
state  the  conversation  with  them,  when  counsel  for  Beam 
objected  to  the  evidence,  unless  the  plaintiff  had  the  men 
present  as  witnesses  and  proposed  to  examine  them.  Coun- 
sel for  plaintiff  stated  that  the  men  were  all  present  and 
would  be  examined. 

When  the  examination  of  this  witness  was  concluded,  the 
plaintiff  rested  his  case. 

Counsel  for  Beam  insisted  that  plaintiff  should  be  required 
to  examine  Ivey,  Harvey  and  the  other  men  whose  conversa- 
tion he  had  given  before  he  was  required  to  open  his  case. 

Counsel  for  plaintiff  stated  that  the  men  would  surely  be 
examined  in  reply  to  defendant's  case. 

Counsel  for  defendant  insisted  that  they  should  be  exam- 
ined before  plaintiff  rested. 

The  Court  stated  that  unless  the  men  were  examined  he 
would  instruct  the  jury  that  nothing  that  passed  between  the 
plaintiff  and  Ivey,  Harvey  and  the  others,  as  narrated  by 
plaintiff,  should  be  considered  by  the  jury  as  evidence. 

Counsel  for  the  defendant  Beam  then  argued  that  the 
withdrawal  of  the  evidence  from  the  consideration  of  the  jury 
was  not  the  proper  remedy,  as  the  jury  had  already  heard 
the  evidence,  and  that  by  consent. 


504  IN  THE  SUPREME  COURT. 

HousBR  V,  Bbam. 

The  Court  held  that  this  was  the  best  the  Court  could  do, 
aud  to  this  ruling  the  defendant  Beam  excepted. 

Defendant  Beam  then  introduced  his  evidence.  When  he 
rested,  plaintiff  examined  Ivey,  Harvey  and  the  others  wliose 
conversation  with  plaintiff  the  plaintiff  had  narrated. 

Defendant  Beam  was  then  allowed  to  reply  to  their  evi- 
dence, and  he  did  so. 

Defendant  McGuinas  was  then  examined  as  a  witness  in 
behalf  of  plaintiff,  and  on  cross-examination  swore  that  he 
had,  before  this  occasion,  viz  ,  25th  November,  1887,  lost  two 
express  packages  and  one  registered  letter,  and  that  he  did 
not  know  whether,  at  the  time  these  packages  were  lost, 
Houser  was  working  for  him  or  not. 

Houser,  the  plaintiff,  being  recalled,  swore  that  he  was  not 
in  the  employ  of  McGuinas  when  these  packages  were  lost. 
That  he  heard  of  the  packages  being  lost,  but  at  the  time  of 
the  los3  he  was  not  in  any  way  connected  with  McGuinas. 

Counsel  for  defendant  Beam,  in  the  course  of  his  arguments 
to  the  jury,  adverted  to  the  loss  of  those  packages,  and  used 
this  language:  '^It  is  not  surprising  that  the  $500  package 
alleged  to  have  been  given  to  Beam  was  lost.  It  is  exactly 
what  would  have  been  expected  in  an  office  so  loosely  man- 
aged as  this,  under  the  control  of  Houser,  as  we  have  positive 
evidence  that  two  packages  were  lost  while  he  was  the  agent 
of  McGuinas,  with  which  two  packages  Beam  had  nothing 
to  do." 

Counsel  for  plaintiff  here  objected  to  this  comment,  for  that 
there  was  no  evidence  that  Houser  was  in  the  employ  of 
McGuinas  when  the  other  packages  were  misplaced.  Objec- 
tion sustained,  and  counsel  for  Beam  excepted. 

There  was  a  verdict  for  the  plaintiff.  Motion  for  new  trial. 
Motion  overruled.  Judgment  for  plaintiff  and  appeal  by 
defendant. 

Messrs.  Q,  F.  Bason  and  C.  W.  Tiliel,  for  plaintiff. 
Mr.  John  Devereux,  Jr.y  for  defendants. 
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Per  Curiam:  We  have  carefully  examined  the  record  in 
this  case,  and,  while  it  appears  that  there  was  some  irregu- 
larity in  the  introduction  of  testimony,  we  fail  to  see  how  the 
defendant  was  in  the  least  prejudiced  thereby.  The  evidence 
did  not  warrant  the  comment  of  counsel,  and  there  was  no 
error  on  the  part  of  the  Court  in  stopping  the  same. 

AflSrmed. 


PETER  EPLEY  et  al  v.  JOHN  EPLEY  et  al. 

Will — Partition — Executors — Tenants  in  Common — Posses- 
sion— Pleadings. 

1.  A  will  by  which  land  is  devised  to  C.  for  life,  aad  after  her  death  it 

is  to  be  divided  among  children,  does  not  authorize  a  sale  by  the 
executors. 

2.  When  a  petition  of  tenants  in  common  for  sale  of  land  fails  to  allege 

possession,  objection  made  for  the  first  time  in  the  Supreme  Court 
wiU  be  disregarded. 

This  was  a  special  proceeding  for  partition  of  land,  heard 
on  appeal  from  Clerk  before  Armfieldy  J.,  at  Fall  Term,  1892, 
of  Burke  Superior  Court. 

This  action  was  brought  by  plaintiffs  as  heirs  at  law  and 
devisees  of  Peter  Epley  for  a  partition  of  the  lands  known  as 
the  Catharine  Epley  tract. 

That  Peter  Epley,  Willis  Epley,  James  Epley  and  Fannie 
Morrison  (wife  of  John  Morrison),  the  plaintiffs  above  named, 
and  John  Epley,  Jacob  Epley  and  Mary  Parker  are  tenants 
in  common  in  fee  of  the  tract  of  land  hereinafter  described, 
each  owning  an  undivided  one*seventh  interest  therein  in  fee. 

The  defendant's  executors  answer,  and  allege — 

1.  That  the  Clerk  has  no  jurisdiction  in  this  action,  for  the 
reason  that  the  same  involves  a  construction  of  the  will  of 
their  testator,  Peter  Epley. 
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2.  That  the  will  of  their  said  testator  (see  record,  pages  2Z 
to  29,  inclusive)  authorized  and  empowers  them  to  make  sale 
of  said  lands,  which  they  are  proceeding  to  do  under  said 
will,  and  the  plaintiffs  are  therefore  not  entitled  to  partition 
in  this  proceeding. 

His  Honor  being  of  opinion  that  the  Clerk  had  jurisdiction,, 
and  that  the  will  of  Peter  Epley  did  not  authorize  a  sale  of 
said  land  by  said  executors,  gave  judgment  accordingly,  to 
which  judgment  and  rulings  defendant  excepted,  and  appealed 
to  the  Supreme  Court. 

8.  That  the  petition  is  insufficient  and  fails  to  show  any 
right  to  partition  by  plaintiff,  in  that  it  does  not  allege  that 
any  or  either  of  them  are  in  the  possession  of  the  land  which 
they  seek  to  divide. 

Mr,  S.  J.  Ervin,  for  plaintiffs. 
Mr,  Isaac  T,  Avery,  for  defendants. 

Shepherd,  C.  J. :  We  think  it  very  clear  that  the  will  did 
not  authorize  a  sale  of  the  land  by  the  executors.  The  land 
devised  is  not  to  be  sold  to  pay  debts,  legacies,  costs  or  charges 
of  administration,  nor  is  it  to  be  sold  with  personal  property, 
nor  are  the  proceeds  of  sale  mixed  with  the  personal  estate. 
It  was  devised  to  Catharine  for  her  life,  and  upon  her  death 
it  was  to  be  sold  and  the  proceeds  equally  divided  among  the 
children  then  living.  There  is  no  express  authority  given 
the  executors,  and  none  can  be  implied  from  the  provisions 
of  the  will.  Beniham  v.  Wdtshire,  4  Mass.,  44;  Foster  v. 
OraigCy  2  Dev.  &  Bat.  Eq.,  209;  GouncU  v.  Averett,  95  N.  C, 
131 ;  Vaughan  v.  Farmer,  90  N.  C,  607.  It  is  true  that  the 
petition  does  not  allege  that  the  petitioners  are  entitled  to  the 
immediate  possession,  but  it  alleges  that  they  are  tenants  in 
common  in  fee.  This,  at  most,  is  but  a  defective  statement 
of  a  cause  of  action,  and  in  the  case  on  appeal,  signed  by 
counsel,  it  does  not  appear  that  the  point  was  insisted  upon 
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in  the  Court  below.    The  motion  to  dismiss  in  this  Court  ia 
therefore  disallowed. 

Besides,  it  is  not  like  the  case  of  Alsbrook  v.  iJcid,  89  N.  C.^ 
151,  cited  by  defendant^in  which  it  affirmatively  appeared 
that  the  petitioners  were  not  entitled  to  the  possession  until 
after  the  determination  of  an  existing  estate*  for  life. 

Affirmed. 


P.  J.  SINCLAIR  et  al.  v.  THE  WESTERN  NORTH  CAROUNA  RAIL- 
ROAD COMPANY. 

Amendment — Pleadings — Retraxit — Appeal — The  Code,  §  273. 

1.  In  an  action  by  two  tenants  in  common  to  have  the  value  of  lands 

required  in  construction  of  defendant's  right-of-way  assessed,  and 
after  the  action  had  been  pending  for  several  years  one  of  the 
plaintiffs  entered  a  retraxit,  and  the  Court  allowed  the  other  to 
amend  his  description  of  land  so  as  to  embrace  his  part  still  the 
subject  of  suit:  Held^  no  error. 

2.  An  order  of  amendment  is  not  appealable. 

This  was  a  motion  to  amend  pleadings,  heard  before 
QraveSy  J.,  at  the  Spring  Term,  1892,  of  McDowell  Superior- 
Court. 

Defendant  objected  to  Court  allowing  amendment  and 
appealed. 

Messrs,  P,  J.  Sinclair  and  W.  H.  MaJone,  for  plaintiflF. 
Messrs,  D,  Schenck  and  F,  H.  Bvsbee  (by  brief),  and  0.  F. 
Bason^  for  defendant. 

Clark,  J. :  It  appears  that  both  complaint  and  answer 
had  been  withdrawn  at  previous  terms  and  amended  com- 
plaint and  answer  filed  without  exception.    Those  matten^ 
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^re  therefore  not  before  os.  Upon  sach  amended  complaiDt 
and  answer  (as  the  pleadings  had  stood  since  1883),  this  was 
an  action  by  two  tenants  in  common  praying  the  appoint- 
ment of  commissioners  to  assess  and  value  the  lands  required 
by  the  defendant  for  the  right-of-way.  At  Spring  Term, 
1892,  one  of  the  plaintiffs  entered,  without  exceptiou,  a 
retraxit  which  specified  that  it  was  in  no  way  to  affect  the 
rights  of  the  other  plaintiff.  Thereupon  the  Court  permit- 
ted the  remaining  plaintiff  to  amend  by  letting  the  suit 
stand  in  the  name  of  such  plaintiff  alone,  also  by  reducing 
the  description  of  the  land  (which  it  seems  had  been  divided 
between  the  two  original  plaintiffs)  to  the  land  claimed 
by  the  remaining  plaintiff,  and  omitting  some  recitals  as 
to  prior  proceedings,  which  the  motion  alleged  had  been 
inserted  in  the  complaint  by  mistake,  as  such  prior  proceed- 
ings had  no  reference  to  this  tract.  After  hearing  argument, 
the  Court  allowed  the  amendment  upon  payment  of  costs  by 
the  plaintiff.    The  defendant  excepted  and  appealed. 

The  amendment  restricting  the  description  of  the  land  to 
that  claimed  by  the  plaintiff  remaining  in  the  action,  was 
eminently  proper  after  the  retraxit  of  the  other  plaintiff. 
The  entry  of  the  retraxit  was  of  itself  an  amendment  as  to 
parties,  and  had  not  been  excepted  to.  The  omission  of  the 
reference  in  the  complaint  to  other  proceedings  at  another 
time  before  the  Court,  could  not  prejudice  the  defendant. 
These  amendments  did  not  change  the  nature  of  the  action, 
and  hence  were  within  the  discretion  of  the  trial  court,  and 
not  reviewable.  The  Code^  §  273,  and  the  numerous  cases 
cited  under  that  section  in  Clark's  Code. 

Besides,  the  leave  to  amend,  if  it  had  been  reviewable, 
^'neither  terminated  the  action  nor  deprived  the  appellant  of 
any  substantial  right  which  he  might  lose  if  the  order  was 
4iot  reviewed  before  final  judgment.  Hence  he  should  have 
had  his  exception  noted  in  the  record,  that  it  might  be 
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reviewed  on  an  appeal  from  the  final  judgment."  Clement 
V.  Foster,  99  N.  C,  255 ;  Welch  v.  Kinsland,  93  N.  C.  281 ; 
JSaUey  v.  Qray,  Ibid.y  195;  Sneeden  v.  HarriSy  107  N.  C,  311. 

Appeal  Dismissed. 


FLORA  C.  MCQUEEN  v.  THE  PEOPLES  NATIONAL  BANK  OF 

FAYETTEVILLE. 

Pleadings — Admissions — Evideace — Trial  by  Jury — Practice — 

Continuance, 

1.  When  a  debt  is  established  by  admissioDs  in  the  answer,  the  matter 

pleaded  in  avoidance  should  be  established  aflSrmatively  by  evi- 
dence. 

2.  The  defendant  bank  admitted  the  plaintiff  had  deposited  with  it  a 

sum  of  money,  and  set  up  facts  in  its  answer  tending  to  show  that 
the  balance  not  drawn  out  had  been  assigned  to  it,  but  failed  to 
offer  wij  evidence  in  support  of  it:  Heldy  the  plaintiff  was  entitled 
to  recover  upon  the  pleadings. 

3.  Sach  ruling  is  not  in  contravention  of  right  to  have  a  jury  pass  upon 

the  issues  raised  by  the  pleadings. 

4*  This  Court  will  not  review  the  ruling  of  the  trial  Judge  refusing  to 
grant  a  continuance,  where  it  appeared  that  the  defendants  had 
not  had  their  witnesses  subpoenaed,  having  had  ample  opportu- 
nity so  to  do. 

CrviL  ACTION,  heard  at  May  Term,  1892,  of  the  Superior 
Court  of  Cumberland  County,  before  Boykin,  J, 

The  plaintiff  filed  a  verified  complaint,  in  which  shealleged- 
that  on  or  about  the  19th  of  April,  1888,  she  caused  to  be 
deposited  in  the  defendant  bank  "a  large  sum  of  money, 
about  five  thousand  five  hundred  dollars,  the  exact  amount 
of  which  she  does  not  now  remember,  but  is  informed  and 
believes  it  was  five  thousand  four  hundred  and  seventy-five 
dollars  and  seventy-eight  cents  ($5,475.78);"  that  subse- 
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<luently,on  November  18, 1889,she  drew  a  check  for  $2,088.16, 
which  was  paid,  but  still  later,  on  the  24th  of  December,  1889, 
she  drew  a  check  on  defendant,  payable  to  herself,  for  $3,387.62, 
presented  the  same  for  payment  and  demanded  payment 
thereof,  which  was  refused,  wherefore  she  demanded  judg- 
ment for  the  last-named  sum  of  $3,387.62. 
The  defendant  answered  as  follows: 

1.  That  the  first  article  of  the  complaint  is  true. 

2.  That  the  second  article  of  the  complaint  is  not  true  as 
therein  stated,  and  the  reasons  sustaining  this  denial  are  fully 
set/orth  in  further  answer  of  this  defendant. 

3.  That  the  matter  set  forth  in  the  third  article  of  com- 
plaint is  true,  subject  to  the  following  statement  and  qualifi- 
cation :  The  plaintiff  did  draw  a  check  as  therein  stated,  and 
the  same  was  paid,  but  prior  to  this  the  plaintiff  made  appli- 
cation, through  her  attorney,  to  know  if  the  same  could  be 
done,  provided  A.  and  W.  McQueen  would  pay  out  a  corre- 
sponding amount  of  their  indebtedness  to  the  defendant 
as  endorsers  for  Neill  McQueen,  deceased,  who  was  the  bus- 
band  of  the  plaintiff,  and  upon  this  being  done,  with  only  a 
small  deficiency  of  being  the  same  amount,  and  being  done 
before  the  plaintifi^'s  check  was  presented,  she  was  informed 
that  hQr, check  would  be  paid,  and  it  was  so  done. 

4.  The  matter  alleged  in  the  fourth  article  of  the  complaint 
is  admitted,  and  the  defendant  relies  upon  the  matter  set  oat 
in  the  further  answer  hereto  for  defence  thereto. 

Further  answering,  the  defendant  alleges — 
1.  That  the  money  so  deposited  by  the  plaintifl^  was  upon 
the  following  terms  and  conditions: 

The  money  being  collected  on  the  life  insurance  of  Neill 
McQueen  by  George  P.  McNeill,  agent  for  said  insurance 
company,  the  latter  carried  the  check  for  the  amount  to  the 
plaintiff  for  her  endorsement,  that  it  might  be  collected, 
whereupon  the  plaintiff  endorsed  the  check  for  collection, 
4ind  placed  it  with  said  George  P.  McNeill,  and  said — 
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"  I  want  this  money  deposited  in  the  Peoples  National 
Bank  to  the  credit  of  William  McQueen,  administrator  of 
IS^eill  McQueen,  deceased,  to  offset  Neill's  (meaning  her  hus- 
band, the  late  Neill  McQueen)  debts  in  the  bank;  I  do  not 
want  one  cent  till  his  debt  is  paid." 

At  this  time  the  said  George  P.  McNeill  was  not  at  the 
bank,  but  at  her  home,  when  the  plaintiff  put  the  money 
^check)  into  his  hands  with  i  he  above  instruction.  The  money 
due  the  plaintiff  coming  through  the  insurance  companies 
in  two  several  checks — a  second  visit  was  made  the  plaintiff 
by  said  George  P.  McNeill,  at  her  home,  to  carry  her  the  second 
<;heck — the  two  checks  together  amounting  to  $5,475.78,  when 
the  plaintifiF,  after  endorsing  the  second  check  for  collection, 
g€L\e  the  said  McNeill  instructions  to  deposit  this,  as  the  other 
was,  and  upon  the  same  terms.  These  instructions,  so  given 
by  the  plaintiff,  the  said  George  P.  McNeill  fully  and  imme- 
<liately  carried  out.  Shortly  thereafter,  at  the  request  of  the 
plaintiff's  attorney,  made  through  William  McQueen,  in 
w^bose  name,  as  administrator,  the  money  was  then  deposited, 
the  deposit  was  changed  from  William  McQueen,  adminis- 
trator's account,  to  that  of  the  plaintiff,  upon  the  same  terms 
as  at  first  received,  William  McQueen  being  present  and 
assenting  thereto,  which  was  entered  in  a  pass-book  for  the 
plaintiff,  as  follows : 

"  The  understanding  on  which  this  deposit  is  left  is,  that 
it  shall  offset  indebtedness  of  the  late  Neill  McQueen,  and 
that  the  bank  will  allow  interest  on  it  at  the  same  rate 
charged  on  said  debt." 

Which  pass-book,  with  the  foregoing  entry,  was  sent  to  the 
plaintiff  by  her  son,  and  thus  the  matter  rested,  the  plaintiff, 
with  full  knowledge  of  the  facts,  making  no  dissent  thereto 
for  a  period  of  time  from  fifteen  to  eighteen  months ;  and 
before  the  check  was  paid  out,  as  referred  to  in  the  third 
article  of  the  complaint,  the  indebtedness  of  Neill  McQueen 
to  the  defendant  was  reduced  almost  to  the  same  amount  that 
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the  check  called  for,  leaving  an  amount  of  indebtedness  still 
due  by  Neill  McQueen  to  the  defendant,  which  the  balance 
on  hand,  so  received  under  the  original  contract  of  deposit,, 
will  be  insufficient  to  pay  off  and  discharge. 

The  defendant  avers  that  the  plaintiff,  after  receiving  the 
money,  directed  an  application  of  it  to  the  debts  due  by  Neill 
McQueen,  her  husband,  to  the  Peoples  National  Bank,  the 
defendant  herein,  and  for  a  long  time  thereafter,  so  under- 
stood and  ratified  it,  and  the  defendants  have  at  all  times 
been  ready,  able  and  willing  to  carry  oilt  and  perform  the 
contract  on  their  part,  and  are  still  willing  to  do  so,  insisting 
and  alleging  that  the  fund  was  so  appropriated  by  the  plain- 
tiff as  collateral  indemnity,  and  to  pay  the  then  existing 
liability  of  Neill  McQueen  to  the  defendant,  who  has  so 
received  it,  and  fully  performed  the  contract  on  their  part. 

Wherefore,  the  defendant  asks  judgment  of  the  Court  thai 
they  be  dismissed  hence,  etc. 

The  answer  was  signed  by  attorney  and  properly  verified. 
There  was  no  testimony  offered  by  either  of  the  parties. 
The  issue  and  finding  were  as  follows:  *^Is  the  defendant 
indebted  to  the  plaintiff,  and  if  so,  in  what  sum  ?  Answer,. 
13,387.62.  with  interest  from  December  24, 1889."  The  Court 
instructed  the  jury  to  respond  to  the  issue  precisely  as  they 
did  respond,  and  the  defendant  excepted. 

The  Judge  who  tried  the  case  below  added  the  following 
to  the  statement  of  the  case  on  appeal :  "  Memorandum — At 
the  lime  the  verdict  was  entered  the  Court  was  acting  under 
the  belief  that  defendant's  counsel,  when  the  motion  for  con- 
tinuance was  refused,  withdrew  his  answer  from  the  record. 
The  docket  shows  the  entries  to  this  effect.  But  one  of  defend- 
ant's attorneys  has,  since  adjournment  of  Court,  filed  an  affi- 
davit to  the  effect  that  the  answer  was  never  withdrawn. 
Therefore  I  do  insert  the  said  entries  herein."  (Signed  E.  T. 
Boykin,  Judge).  Accordingly  the  minutes  were  amended  by 
making  the  entries  as  follows:  "Docket  record — At  May  Term> 
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1892,  answer  withdrawn  ;  at  request  of  counsel  for  defendant, 
answer  refiled.    Judgment  for  plaintiff  for  $3,387.62,   and 

interest  on  same  from Rule  for  new  trial  refused. 

Appeal  by  defendant." 

The  defendant,  before  the  jury  were  empaneled,  had 
moved  the  Court  for  a  continuance,  his  motion  being  sup- 
pjorted  by  the  following  aflBdavit : 

William   G.  LeDuc,  Receiver  of  said  bank,  being  duly 
sworn,  says:  "The  above  entitled  action  was  pending  when 
he  took  charge  of  the  Peoples  National  Bank  of  Fayette- 
ville,  and  he  retained  the  bank  attorney,  Thomas  H.  Sutton, 
Esq.,  to  attend  to  this  case,  as  all  others  to  which  the  bank 
was  a  party  previous  to  failure  thereof.     That  he  had  no 
personal  knowledge  of  the  fads  of  the  case,  but  he  was  assured 
by  the  said  attorney  that  there  was  a  good  defence  to  said 
action ;  that  the  facts  constituting  the  defence,  and  stated  in 
the  answer,  were  in  the  personal  knowledge  of  George  P. 
McNeill,  cashier  of  the  bank,  who  had  sworn  to  the  answer ; 
that  the  facts  would  be  brought  out  by  this  evidence  on  the 
trial,  and  that  the  cause  would  be  ready  for  trial  whenever 
reached.    This  aflBant  further  states  that  George  P.  McNeill, 
cashier  formerly  of  said  bank,  gave  him  the  same  informa- 
tion as  to  his  knowledge  of  the  facts  in  the  case,  and  assured 
the  affiant  he  would  be  present  at  the  trial  at  the  present 
term  of  the  Court ;  that  when  the  case  was  reached  for  trial 
at  the  present  term  the  said  George  P.  McNeill  was  not  pres- 
ent, and  the  defendant  was  without  the  only  witness  who 
knew  the  facts  constituting  the  defence,  and  who  had  con- 
ducted the  arrangement  with  the  plaintiff  set  forth  in  the 
answer — and  whose  evidence  was  and  is  indispensable  to  the 
defence. 

"  This  affiant  knows  the  fact  that  George  P.  McNeill  was 
a  witness  under  subpoena  to  the  present  term  in  a  case  insti- 
tuted by  him,  as  receiver,  against  J.  T.  Ritter  and  wife,  which 
was  set  for  trial  at  the  present  term  ;  the  witness,  McNeill,. 
111—33 
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accepted  service  in  writing  of  a  subpoena  issued  by  the  Clerk,  as 
witness  for  the  afiSant,  and  assured  him  he  would  be  present; 
and  affiant  further  says,  that  said  McNeill,  in  his  hearing  and 
presence,  assured  said  T.  H.  Sutton,  attorney,  that  he  would 
appear  as  witness  without  the  service  of  a  subpoena,  and  that 
this  formality  would  not  be  necessary  in  this  case. 

'*  And  affiant  further  says  that,  while  the  family  of  said 
McNeill  resides  in  Fayetteville,  he  has  a  business  office  in 
Raleigh  ;  it  is  unknown  to  this  affiant  why  he  was  not  pres- 
ent at  this  term. 

"  This  affiant  respectfully  represents  to  the  Court  that  great 
injury  to  the  trust  placed  in  his  hands  will  be  done,  if  the 
verdict  rendered  is  allowed  to  stand ;  that  the  facts  which 
defendant  expects  to  prove  are  -fully  set  forth  in  the  answer 
already  sworn  to  by  McNeill,  and  he  is  the  only  person  by 
whom  they  can  be  proved. 

"  The  defendant  expects  to  have  the  benefit  of  his  evidence 
at  the  next  term,  should  this  motion  for  new  trial  be  granted. 

"  That  the  witness  is  absent,  without  his  knowledge,  con- 
sent, or  procurement,  and  greatly  against  his  wishes. 

"  Upon  the  grounds  herein  stated,  the  defendant  asks  for 
a  new  trial." 

The  defendant  excepted  to  the  direction  to  the  jury  to 
respond  as  they  did  to  the  issue,  and  also  to  the  refusal  to  grant 
a  continuance  on  the  affidavit. 

Mr.  N.  W.  Ray,  for  plaintiff. 
Mr,  T,  H,  Sutton f  contra. 

Avery,  J. :  Commenting  upon  the  assignment  as  error  of 
the  ruling  of  a  trial  judge  refusing  to  grant  a  continuance, 
the  Court  said,  in  Johnson  v.  MaxweU,  87  N.  C,  20,  "  we  refer 
to  this  exception,  not  pressed  here  as  a  reviewable  error,  only 
to  say  that  in  the  light  of  repeated  decisions,  and  witli  the 
law  well  settled,  we  are  unable  to  understand  why  it  should 
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be  the  subject-matter  of  appeal."    The  ancient  mode  of  trial 
by  jury,  which  is  declared  sacred  (Const.,  Art.  I,  §  19),  is  that 
which  comes  to  us  as  an  inheritance  from  the  mother  country. 
The  Constitution  confers  the  right  to  demand  the  interven- 
tion of  a  jury,  not  absolutely  and  unqualifiedly  in  all  con- 
troversies arising  in  the  Courts,  but  only  in  cases  involving 
issues  of  fact.    Railroad  v.  Davis,  2  Dev.  &.  Bat.,  465.    It 
is  the  office  of  the  Legislature  to  provide  for  securing  the 
benefit  of  this  constitutional  guarantee  by  declaring  how 
such  issues  shall  be  raised.    This  duty  has  been  performed  by 
prescribing  certain  rules  governing  practice  and  pleading. 
Armfidd  v.  Broxm,  70  N.  C,  27 ;  The  Code,  §  391.    The  prov- 
ince of  the  jury  is  restricted  to  passing  upon  issues  of  fact 
rai^d  by  the  pleadings  in  the  light  of  the  testimony  offered. 
When  no  testimony  is  offered,  it  is  the  duty  of  the  trial  judge 
to  determine  the  issues  of  law,  if  any  are  raised,  and  then 
to  proceed  to  enter  such  judgment  as  either  of  the  parties 
may  have  the  right  to  demand  upon  the  admissions  of  fact 
contained  in  the  pleadings  and  the  determination  of  the 
controverted  questions  of  law.   Armfidd  v.  Brown,  supra.  The 
defendant  admitted  the  allegation  of  the  complaint  that  the 
plaintiff  deposited  the  sum  mentioned  in  her  own  name,  and 
drew  subsequently  $2,088.16,  leaving  a  balance  of  $3,387.62, 
the  payment  of  which  was  refused  when  the  check  was  pre- 
sented on  the  24th  of  December,  1889.  Nothing  more  appear- 
ing, the  plaintiff  was  entitled  to  recover,  upon  the  admissions, 
the  balance  of  the  deposit,  which  she  demanded,  since  such 
admissions  were  equivalent  to  a  finding  of  a  jury.     Bonham 
V.  Craig,  80  N.  C,  224 ;  Stephenson  v.  Felton,  106  N.  C,  1 1 4 ;  Har- 
Tis  V.  Sneedm,  104  N.  C,  369;  Oates  v.  Gray,  66  N.  C,  442. 
The  new  matter  set  up  in  the  answer,  and  relied  upon  by  the 
defendant,  if  admitted  to  constitute  a  valid  defence,  was 
deemed  in  law  to  have  been  denied.     The  Code,  §  268 ;  FUz- 
fferald  v.  SheUon,  95  N.  C,  519;  Price  v.  Eccles,  73  N.  C,  162. 
The  onus  being  upon  the  defendant,  as  an  actor,  to  show  that 
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the  plaintiff  authorized  the  application  of  the  money  deposited 
to  the  payment  of  the  debt  of  her  deceased  husband,  when 
he  failed  to  offer  any  testimony  to  establish  his  defcncei  the 
case  stood  upon  the  complaints  and  admissionsjust  as  though 
the  new  matter  had  never  been  pleaded,  and  it  was  not  error 
in  the  Judge,  therefore,  to  direct  the  jury  to  return  a  verdict 
for  the  unpaid  balance  of  the  money  deposited,  with  interest 
from  date  of  demand  and  refusal.  Wallace  v.  Robeson,  100 
N.  C,  207 ;  Forleacue  v.  Makeley^  92  N.  C,  56 ;  Rogers  v.  Mowe, 
86  N.  C ,  85. 

The  defence  being  in  the  nature  of  a  plea  by  way  of  con- 
fession and  avoidance,  on  failure  to  offer  testimony  the  con- 
fession, as  far  as  it  went,  was  equivalent  to  the  verdict  of  a 
jury,  while  the  matter  in  avoidance,  in  the  absence  of  proof 
offered  to  sustain  it,  could  no  more  be  considered  than  if  it 
had  never  had  been  pleaded.     There  was 

No  Error. 


W.  G.  LkDUC,  Receiver,  v.  JAMES  I.  MOORE  et  al. 

Banks — Discount — Agency — Evidence] — Presumption — Assign- 
ment of  Note^. 

J.  executed  his  promiswry  note  to  M.,  who,  for  value  and  before  matur- 
ity, endorsed  it,  for  his  own  benefit,  to  a  bank  of  which  he  was 
president,  and,  together  with  the  cashier,  constituted  the  discoant 
committee,  and  as  such  committee,  M.  participated  in  discountiDg 
the  note:  Held,  that  the  bank  took  the  note  subject  to  ail  the 
equities  by  which  M.  was  bound,  the  presumption  being  that  faiB 
knowledge  was  the  knowledge  of  the  bank.  (Bank  v.  Burgwyni 
110  N.  C,  267,  distinguished.) 

Civil  action,  tried  at  April  Term,  189?,  of  Frankun 
Superior  Court,  BryaUy  J.,  presiding. 


j 
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The  case  is  stated  in  the  opinion. 
The  defendant  appealed. 

Mr.   T.  H,  SuitoTiy  for  plaintiff. 
Afr,  N,  Y,  Oulleyy  for  defendants. 

Shephekd,  J. :  James  I.  Moore  executed  a  promissory  note 
to  E-  F.  Moore,  who,  for  value,  and  before  maturity,  endorsed 
it,  for  his  own  benefit,  to  the  plaintiff  bank.  The  said  E.  F. 
Moore  was  the  president  of  the  bank,  and  he,  together  with 
the  cashier,  by  the  custom  of  the  bank,  alone  constituted  its 
discount  committee.  The  said  Moore  actually  participated 
as  a  member  of  such  committtee  in  the  discounting  of  said 
note.  The  question  presented,  is  whether  the  bank  is  affected 
with  notice  of  any  defence  existing  in  favor  of  the  maker  as 
against  the  payee  at  the  time  or  before  notice  of  the  endorse- 
ment. 

In  Bank  v.  Burgwyn  110  N.  C,  267,  it  was  held  that  a  bank 
was  not  affected  with  constructive  notice  by  reason  of  the 
actual  knowledge  of  |its  president,  when  the  latter  was  deal- 
ing with  it  in  his  individual  capacity,  and  not  acting  offi- 
cially for  the  bank  in  any  manner  concerning  the  particular 
transaction.  In  the  opinion  of  the  Court  it  was  stated  that 
the  principle  upon  which  rests  the  doctrine  ef  constructive 
notice  in  such  cases  is  that  agents  are  presumed  to  commu- 
nicate all  such  information  as  they  may  acquire  in  the  line 
of  their  duty  to  their  principals,  because  it  is  their  duty  to 
do  so ;  but  that  no  such  presumption  can  exist  where  the 
agent  is  dealing  with  the  principal  in  his  own  behalf.  "His 
interest  is  opposed  to  that  of  the  corporation,  and  the  pre- 
sumption is,  not  that  he  will  communicate  his  knowledge  of 
any  secret  infirmity  of  the  title  to  the  corporation,  but  that 
he  will  conceal  it."  Barnes  v.  Gas  Light  Company^  27  N.  J. 
£q.,  33. 
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Whether  the  bank  would  have  been  affected  with  con- 
structive notice  had  the  president  acted  in  his  official  capacity 
in  discounting  the  paper  in  which  he  was  known  to  be  inter- 
ested, is  a  point  we  did  not  undertake  to  determine,  though 
upon  a  cursory  examination  it  seemed  to  us  that  the  author- 
ities were  in  favor  of  the  proposition.  A  more  careful  inves- 
tigation, however,  of  the  subject,  discloses  much  conflict  of 
judicial  decision  with  many  very  respectable  authorities 
sustaining  the  opposite  view.  Upon  so  important  a  question, 
involving  the  rights  of  other  possible  litigants,  who  have 
had  no  opportunity  of  being  heard,  we  forbear  the  ezpr@- 
sion  of  an  opinion  at  this  time — for,  even  admitting  that, 
under  ordinary  circumstances,  the  latter  doctrine  is  the  cor- 
rect one,  and  the  bank  would  not  be  affected  with  notice, 
the  reason  of  the  principle  would  forbid  its  application  to 
the  facts  of  the  present  case.  The  principle  is  based  upon 
the  presumption  that  a  majority  of  the  members  of  the  dis- 
count committee,  being  aware  of  the  adverse  interest  of  their 
associate,  were  in  no  way  influenced  by  him  in  their  action, 
and  as  he  was  treated  as  a  stranger  to  'the  bank  in  the  par- 
ticular transaction,  it  would  be  unfair  to  assume  that  he 
imparted  his  knowledge  to  its  officials.  In  other  words,  the 
theory  is  that  he  cannot  be  considered,  in  such  a  case,  as 
having  acted  influentially  as  an  officer  of  the  bank.  Our  case 
is  quite  different,  as  here  the  discount  committee  consisted  of 
Moore  and  the  cashier  alone,  and  it  required  the  active  official 
participation  of  the  former  in  order  to  discount  the  paper. 
Here,  then,  we  have  as  undisputed  facts  the  active  and  essen- 
tial participation  of  the  president  as  a  director,  and  also  his 
actual  knowledge.  This  leaves  no  room  for  the  operation 
of  any  presumption,  and  the  bank  cannot  escape  its  liability 
for  the  misconduct  of  one  whom  it  has  placed  in  such  a 
highly  responsible  position.  If  loss  must  ensue  by  reason 
of  the  bad  faith  of  Moore,  it  would  seem  clear  that  it  should 
be  borne  by  the  bank,  which,  by  reason  of  its  selection  of  an 
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improper  agent,  has  caused  a  loss  *' which  would  not  have 
resulted  if  the  instrument  employed  by  it  had  come  up  to 
the  standard  of  good  faith,  which  it  is  pne  of  the  great  objects 
of  the  law  to  secure  in  commercial  dealings.^'  Morse  on 
Banks,  110. 

There  must  be  new  trial.  Error. 


HARDY  BROS.  v.  J.  B.  GALLOWAY. 

Deed  J  Limitations  and  Conditioiis — Alienation — Contracts  in 

Restraint  of. 

In  a  deed  conveying  land,  the  vendors  '*  retained  for  themselves  and 
their  heirs  and  assigns  the  right  to  repurchase  said  land  when 
sold,"  and  it  was  further  stipulated  that  if  the  vendee  undertook 
to  alien  the  land  without  giving  the  vendors  the  privilege  of 
repurchasing,  the  deed  was  to  be  void:  Held,  that  the  reservation 
and  condition  were  void,  inasmuch  as  they,  uncertain  as  to  time 
and  manner  of  performance,  were  repugnant  to  the  g^ant  and  in 
contravention  of  the  principle  of  public  policy  which  forbids 
MfMtr^io^^f  th^jrigl^.of  alienation. 


h.9^' 


This  was  a  civil  action,  tried  before  Connor,  J.,  at  the 
December  (special)  Term,  1891,  of  the  Superior  Court  of  Pitt 
CJounty. 

The  parties  waived  trial  by  jury  and  consented  for  the 
Court  to  find  the  facts  and  declare  the  law  arising  thereupon. 

The  Court  found  the  following  facts : 

1.  That  the  defendant  J.  T.  Evans,  on  the  13th  day  of 
Jane,  1887,  executed  and  delivered  to  the  plaintiff  his  bond 
under  seal,  whereby  he  obliged  himself  to  pay  to  the  plain- 
tiff on  the  1st  day  of  February,  1888,  the  sum  of  three  hun- 
dred and  twenty-five  dollars,  with  interest  at  8  per  cent. 
from  the  said  13th  day  of  June,  1887. 
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2.  That  on  the  said  13th  day  of  June,  1887,  the  said  J.  T. 
Evans  executed  and  delivered  unto  the  said  plaintiff  a  mort- 
gage deed,  whereby  he  conveyed  to  him,  for  the  purpose  of 
securing  the  payment  of  said  bond,  *'one  tract  of  land 
adjoining  the  lands  of  Frank  Mills,  John  Carroll,  Alfred 
Weathington  and  others,  and  containing  fifty  acres,  more  or 
less ;  also  the  lot  containing  one  acre  on  which  my  store- 
house now  stands,  and  all  improvements  on  said  lot"  That 
said  mortgage,  after  .being  admitted  to  probate,  was  duly 
recorded  in  the  oflSce  of  the  Register  of  Deeds  of  Pitt  County. 

3.  That  the  "  one-acre "  lot  referred  to  in  said  deed  was 
intended  and  understood  by  the  parties  to  said  mortgage  to 
include  the  lot  purchased  by  said  Evans  from  the  defendant 
J.  B.  Galloway,  and  was  the  only  lot  owned  by  said  Evans  in 
the  county  of  Pitt  upon  which  the  store-house  of  said  Evans 
stood. 

4.  That  no  part  of  said  bond  has  been  paid. 

5.  That  the  defendant  J.  B.  Galloway,  and  his  wife,  on 
the  22d  day  of  October,  1884,  conveyed  the  said  one-acre  or 
stor^-house  lot  to  said  J.  T.  Evans  for  and  in  consideration 
of  the  sum  of  twenty-five  dollars.  That  in  the  deed  convey- 
ing said  lot  is  the  following  clause :  *^  The  said  J.  B.  Gal- 
loway and  wife,  Alice  L.  Galloway,  retainiog  for  themselves 
and  their  heirs  and  assigns  the  right  to  repurchase  said  land 
when  sold,  the  said  Jefferson  Evans  conveying  a  title  for  said 
land  either  by  deed  or  mortgage  to  any  person  without  first 
giving  J.  B.  Galloway  and  wife  and  their  heirs  and  assigns 
the  privilege  of  repurchasing  the  same,  renders  this  deed 
null  and  void,  otherwise  to  remain  in  full  force."  That  said 
deed  is  duly  recorded  in  Book  M  4,  page  374,  in  the  oflioe  of 
the  Register  of  Deeds  in  Pitt  County.  The  Court  finds  the 
foregoing  facts  in  respect  to  said  deed  from  the  admissions 
in  the  answer  of  the  defendants.  The  defendants  insisted 
that  the  plaintiff  should  be  required  to  introduce  the  said 
deed,  and  that  the  ruling  of  the  Court  that  the  admissions  in 
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the  answer  relieved  the  plaintiff  of  the  necessity  of  doing  so. 
The  defendant  J.  B.  Galloway  duly  excepted.  That  the 
defendant  J.  T.  Evans  did  not,  prior  to  the  execution  of  said 
mortgage  to  plaintiff,  notify  the  defendant  J.  B.  Galloway, 
or  his  wife,  of  his  purpose  to  execute  the  same.  That  said 
defendant  J.  B.  Galloway,  upon  learning  of  the  execution  of 
said  mortgage,  entered  upon  the  possession  of  the  said  lot 
for  the  alleged  breach  of  the  condition  in  the  aforesaid  deed, 
and  is  now  in  the  possession  thereof,  claiming  the  same  by 
reason  of  the  said  alleged  breach.  That  neither  at  the 
time  of  making  said  entry,  nor  at  any  time  since,  has  he  paid 
or  tendered,  either  to  the  plaintiff  or  the  said  J.  T.  Evans, 
the  sum  of  twenty-five  dollars  or  any  other  sum  in  payment 
for  said  lot.  That  after  the  purchase  of  the  said  lot  from  said 
Galloway  the  said  Evans  built  a  store-house  thereon  at  a  cost 
of  three  or  four  hundred  dollars.  The  defendant  insisted 
that  the  description  of  the  said  '*  one-acre"  lot  in  the  mort- 
gage from  defendant  Evans  to  the  plaintiff  was  fatallly 
defective  for  uncertainty. 

The  Court  held  that  the  description  was  capable  of  being 
rendered  sufiiciently  definite  by  relevant  testimony,  and  that 
the  admission  in  the  answer  and  the  testimony  in  the  cause 
was  sufficient  to  enable  the  Court  to  find  the  facts  herein- 
before set  forth.     Defendants  excepted. 

The  defendant  J.  B.  Galloway  insisted  that  the  plaintiff, 
having  shown  no  deed  from  him  to  defendant  Evans,  was 
not  entitled  to  recover  as  against  him. 

The  Court  held  that  by  the  admission  in  the  answer,  title 
was  shown  to  be  out  of  defendant  Galloway,  unless  it  was 
revested  by  reason  of  the  execution  of  the  aforesaid  mortgage, 
and  the  facts  hereinbefore  set  forth  in  respect  thereto. 

Defendant  Galloway  excepted. 

The  defendant  Galloway  insisted  that  the  defendant 
Evans,  by  the  execution  of  the  mortgage  to  the  plaintiff  with- 
outgiving  to  him  the  notice  required  in  said  deed,  forfeited  his 
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title,  estate  and  interest  in  said  one-acre  lot,  and  that  plain- 
tiff took  his  mortgage  with  notice  of  the  provisions  in  the 
said  deed  and  subject  to  his,  Galloway's,  rights  in  respect 
thereto. 

The  Court  held  that  the  provision  in  said  deed,  whereby 
the  said  Galloway  retained  the  right  to  repurchase  the  said 
lot  was— 

1.  An  undue  restraint  upon  said  Evans'  right  of  aliena- 
tion, and  therefore  void. 

2.  That  treating  it  either  as  a  condition  annexed  to  the 
estate,  or  as  a  covenant  of  Evans  to  reconvey  to  said  Gallo- 
way, it  was  void  for  uncertainty ;  (a)  no  time  being  fixed 
within  which  it  was  to  be  performed  ;  (b)  no  price! being  fixed 
at  which  the  lot  was  to  be  reconveyed. 

3.  That  treating  the  reservation  in  the  deed  as  a  right  to 
repurchase  the  said  lot  by  said  Galloway  when  sold  within 
a  reasonable  time  and  at  the  improved  value  of  the  lot,  the 
execution  of  the  mortgage  to  plaintiff  was  not  inconsistent 
therewith,  and  that  the  clause  declaring  a  forfeiture  if  the 
said  Evans  should  convey  either  by  deed  or  mortgage  will 
not  be  specifically  enforced  by  the  Court,  especially  when 
said  Galloway  has  not  tendered  the  purchase  money. 

Defendant  Galloway  excepted. 

The  Court  rendered  the  judgment,  from  which  defendant 
appealed . 

Mr.  J.  B,  Ydlowley^  for  plaintiffs. 
No  counsel,  contra. 

Shepherd,  J. :  Considered  either  as  a  conditional  sale  or  a 
contract  to  reconvey,  his  Honor  was  entirely  correct  in  hold- 
ing as  void  for  uncertainty  the  provision  in  the  deed  respect- 
ing the  right  of  the  grantor  to  repurchase  the  land  when 
sold.  No  time  is  fixed  for  performance,  nor  is  there  any 
stipulation  whatever  as  to  the  price  to  be  paid. 
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The  provision,  not  being  a  limitation,  can  therefore  only 
take  effect,  if  at  all,  as  a  condition  subsequent,  and  viewed 
in  this  light  we  cannot  hesitate  in  deciding  that  the  restric- 
tion upon  alienation  attempted  to  be  imposed  after  the  grant 
of  the  fee,  is  repugnant  to  the  nature  of  the  estate  granted, 
contrary  to  the  policy  of  the  law,  and  therefore  inoperative. 
Ever  since  the  statute  of  Quia  Emptores,  the  right  of  aliena- 
tion has  been  considered  as  an  inseparable  incident  to  an 
estate  in  fee  (Coke  on'  Lit.,  436;  Williams  on  R.  P.,  61,  62;  1 
Washburn  R.  P.,  79),  and,  except  in  some  cases  where  the 
restriction  is  only  partial,  the  law  does  not  recognize  or  enforce 
any  condition  which  would  directly  or  indirectly  limit  or 
destroy  such  a  privilege — iniquum  est  ingenuis  hominibus  non 
esse  rerum  suarum  alienationem.  Accordingly,  it  has  been 
held  by  this  Court  that  a  condition  that  a  devisee  in  fee  shall 
not  sell  or  encumber  his  land  before  attaining  the  age  of 
thirty-five  is  void,  "because  it  is  inconsistent  with  the  full 
and  free  enjoyment  which  the  ownership  of  such  an  estate 
implies."  Twiity  v.  Campj  Phil.  Eq.,  61.  To  the  same  effect 
has  it  been  ruled  as  to  a  condition  that  a  devisee  in  fee  shall 
make  oath  "  that  he  will  not  make  any  change  during  his 
life"  in  the  testator's  will  respecting  his  property  {Taylor  v. 
Masoriy  9  Wheat.,  350),  or  that  he  shall  not  offer  to  mortgage 
or  suffer  a  fine  or  recovery  (  Ware  v.  Cann\JLO  Barn,  and  Cres., 
433),  or  that  he  shall  contract  in  writing  not  to  alienate 
before  the  proceeds  of  certain  realty  are  paid  to  him  (Man- 
dlebaum  v.  McDonnell,  29  Mich.,  78),  or  that  land  devised  to 
a  number  of  persons  shall  not  be  divided.  Smith  v.  Clark, 
10  Md.,  186. 

Such  conditions  are  not  sustained  where  they  "infringe 
upon  the  essential  enjoyment  and  independent  rights  of 
property,  and  tend  manifestly  to  public  inconvenience."  4 
Kent  Com.,  131 ;  Bacon's  Abr.,  title,  Conditions;  Shep.  Touch- 
stone, 131. 
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"A  condition  annexed  to  an  estate  given  is  a  divided  clause 
from  the  grant,  and  therefore  cannot  frustrate  the  grant 
precedent,  neither  in  any  thing  expressed  nor  any  thing  implied, 
which  is  of  its  nature  incident  and  inseparable  from  the 
thing  granted."    Starkie  v.  Butler,  Hob.,  170. 

While  unable  to  find  any  decision  exactly  in  point,  we  feel 
assured  that  our  case  falls  within  the  principle  stated  and 
illustrated  by  the  foregoing  authorities.  The  restriction  is 
certainly  inconsistent  with  the  ownership  of  the  fee  as  well, 
it  would  seem,  as  against  public  policy.  The  right  to  repur- 
chase is  of  indefinite  extent  as  to  time  (it  being  reserved  to 
the  grantors,  their  heirs  or  assigns),  and  may  be  exercised 
whenever  the  property  is  sold,  although  no  amount  is  fixed 
upon  as  purchase-money.  In  other  words,  we  have  an  estate 
in  fee  without  the  power  to  dispose  of  or  encumber  it,  unless 
first  offering  it  for  no  definite  price  to  the  grantors,  their  heirs 
or  assigns.  The  condition  is  repugnant  to  the  grant,  and 
therefore  void.  Even  if  the  right  to  repurchase  could  be 
sustained,  the  defendant  has  no  cause  of  complaint,  inasmuch 
as  the  Court  in  decreeing  foreclosure  has  ordered  that  thirty 
days  notice  of  the  sale  shall  be  personally  served  on  him. 

The  exception  to  the  insufficiency  of  the  description  in  the 
mortgage  from  Evans  to  the  plaintiff  is  plainly  untenable. 
Henley  v.  Wilson,  SX  N.  C,  405;  Euliss  v.  Mc Adams,  108  N.  C, 
507,  and  the  cases  cited. 

Neither  is  there  any  merit  in  the  other  exception  as  to  the 
refusal  of  the  Court  (considering  the  admissions  in  the  answer) 
to  require  the  plaintiff  to  introduce  the  deed  from  Galloway 
to  Evans. 

The  judgment  must  be  AflBrmed. 
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STEPHEN  SHELTON  v.  H.  H.  REYNOLDS. 

CofUract — Consideration — Evidence — Comment  of  Counsel — 

Pleadings.' 

1.  A  guarantee  against  loss  on  an  investment  in  consideration  of  five 

per  cent,  on  the  profits  to  be  realized  at  a  sale,  is  a  sufficient  con- 
sideration to  support  such  a  contract. 

2.  The  fact  that  plaintiff  showed  defendant  a  certificate  of  purchase 

was  admissible  in  evidence,  but  not  the  contents  of  the  certificate, 
except  by  the  writing  itself. 

3.  There  was  no  error  in  refusing  to  allow  the  jury  to  inspect  the  origi- 

nal writing,  **  evidence  should  be  offered  to  their  ears,  not  to 
their  eyes." 

4.  Ck)un8el  should  not  be  allowed  to  comment  upon  any  aspect  of  the 

evidence  not  covered  by  his  complaint. 

This  was  a  civil  action,  tried  before  Armfiddj  J,,  at  July 
Special  Term  of  Superior  Court  of  Forsyth  County. 

Plaintiff  complained  that  the  defendant  was  indebted  to 
him  by  contract  in  the  sum  of  $600.20,  and  offered  in  evi- 
dence the  written  contract.  Defendant  objected  to  the  intro- 
duction of  the  written  contract  upon  the  ground  that  it  was 
without  consideration.  The  Court  admitted  it  in  evidence, 
and  the  defendant  excepted.  It  appeared  from  the  evidence 
of  the  plaintiff  that  the  contract  sued  on  was  executed  Octo- 
ber 14,  1890.  That  on  same  day,  but  several  hours  before 
the  contract  was  made,  the  plaintiff  had  purchased  from  the 
West  End  Hotel  and  Land  Company  the  lot  mentioned  in 
the  contract,  and  W.  A.  Whitaker,  president  of  the  conipany, 
had  given  the  plaintiff  a  certificate  of  land  purchase  signed 
by  said  Whitaker  as  president.  The  defendant's  counsel 
objected  to  plaintiff  speaking  of  the  certificate  of  purchase 
as  it  was  not  produced,  but  upon  plaintiff  testifying  that  he 
showed  the  certiScate  to  defendant  at  the  time  defendant 
signed  said  written  contract,  the  Court  allowed  plaintiff  to 
state  the  fact,  but  declined  to  allow  plaintiff  to  speak  of  the 
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conteDts  of  said  certificate  of  purchase,  and  defendant  ex- 
cepted. Defendant  afterwards  called  out  the  contents  of  the 
certificate  from  plaintifiT  on  cross-examination,  and  plaintifiT 
testified  that  it  was  a  certificate  of  the  said  president  of  said 
company  that  plaintiff  had  bought  the  lot  of  land  mentioned 
in  the  contract,  stating  price. 

It  was  in  evidence  that  the  plaintiff  thereafter,  to-wit,  on 
the  25th  of  October,  1890,  executed  his  notes  for  balance  of 
purchase- money  to  said  company,  aod  on  November  the  3d, 
1890,  said  company  executed  to  plaintiff  a  bond  conditioned 
to  make  title  to  plaintiff  for  said  lot  of  land.  His  Honor 
at  first  prepared  and  read  to  the  jury  an  issue  as  to  whether 
plaintiff  had  misread  the  contract  to  defendant  and  before 
defendant  signed  it,  but  defendant  after  this  testified  as  a 
witness  for  himself  that  he  read  the  contract  before  he  signed 
it,  and  there  being  no  evidence  that  plaintiff  misread  it  to 
defendant,  his  Honor  withdrew  this  issue.  Plaintiff  testified 
that  he  gave  for  said  lot  and  expended  in  selling  it  $1,875.25, 
and  that  he  had  lost  by  the  transaction  $600.20. 

There  was  no  evidence  controverting  ot  contradicting 
either  of  these  sums,  and  in  charging  the  jury  his  Honor 
turned  to  the  counsel  for  defendant,  defendant  also  being 
present,  and  said  that  he  did  not  understand  defendant's 
counsel  to  deny  that  plaintiff  had  paid  for  the  lot  and 
expended  on  its  sale  $1,375.25,  or  that  he  had  lost  by  the 
transaction  $600.20,  and  his  Honor  understanding  defend- 
ant's counsel  to  assent  to  this,  said  to  the  jury  if  they  found 
the  second  issue  for  the  plaintiff  they  would  then  find  the 
first  issue  $1,375.25,  and  the  third  issue  $600.20. 

One  of  the  defendant's  counsel  while  addressing  the  jury, 
handed  them  the  contract,  and  asked  them  to  look  at  it  and 
say  whether  said  contract  had  been  interlined  and  changed. 
His  Honor  stopped  the  counsel  and  said  there  was  no  alle- 
gation in  the  answer  of  any  interlining  or  alteration,  and 
no  evidence  had  been  offered  as  to  either,  and  that  evidence 


SEPTEMBER  TERM.  1892.  527 

Shelton  v.  Reynolds. 

should  be  offered  to  the  ears  of  the  jury  aud  not  to  their 
eyee.    Defendant  excepted. 

There  was  a  verdict  and  judgment  for  plaintiff.  Defend- 
ant appealed. 

Mr,  R.  B.  OUnriy  for  plaintiff. 

Messrs.  Jones  &  Kemer  (by  brief),  for  defendant. 

BuRWELL,  J.:  The  contract  between  the  parties  was  as 
follows: 

Winston,  N.  C,  October  14, 1890. 

I  hereby  guarantee  S.  Shelton  against  all  loss  in  his  invest- 
ment, in  West  End  Land  Co.,  in  lot  No.  190,  which  cost  him 
$1,250,  said  Shelton  to  exercise  right  as  to  when  said  lot 
shall  be  sold,  which  shall  not  exceed  two  years  from  Novem- 
ber 1, 1890,  on  a  condition  that  said  S.  Shelton  will  give  me 
five  per  cent,  of  the  profits  realized  on  the  sale  of  said  lot. 

(Signed)  H.  H.  Reynolds. 

The  stipulation  ^that  the  defendant  should  have  five  per 
cent,  of  the  profits,  if  any  should  be  realized  from  the  invest- 
ment, was  a  sufiScient  consideration  to  support  the  agreement 
of  the  defendant.  It  is  such  a  contract  as  the  Courts  will 
enforce.  But  the  objection  of  the  defendant  was  to  its  admis- 
sion as  evidence  in  the  case.  It  was  proper  that  this  objec- 
tion should  be  overruled.  The  contract  could  not  be  con- 
strued till  it  was  put  evidence. 

There  was  no  error  in  allowing  plaintiff  to  testify  that  he 
showed  defendant  a  paper  called  a  certificate  of  purchase 
before  be  signed  the  contract.  The  contents  of  this  writing 
were  properly  excluded  on  the  direct  examination,  it  not 
having  been  produced. 

His  Honor  did  not  err  when  he  refused  to  allow  the  jury 
to  inspect  the  original  contract,  as  the  defendant's  counsel 
wished  them  to  do.    The  circumstances  called  for  the  appli- 
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cation  of  the  rule  that  there  must  be  allegation  as  well  as 
proof,  and  that  other  rule,  stated  by  his  Honor,  "that  evi- 
dence should  be  offered  to  the  ears  of  the  jury,  and  not  to 
their  eyes."  We  find  no  other  exceptions  in  the  case.  The 
judgment  must  therefore  be  affirmed. 

No  Error. 


S.  B.  LUTTRELL  v.  J.  L.  MARTIN  et  al. 

Appeal — Interlocutory  Orders. 

Appeal  does  not  lie  from  a  refusal  to  dismiss  an  action,  nor  from  an  order 
adjudging  that  defendants  have  been  duly  served  with  process, 
and  are  properly  before  the  Court. 

Motion,  heard  before  Graves,  J.,  at  the  Spring  Term,  1892, 
of  Burke  Superior  Court. 

Mr.  S.  J.  Ervin,  for  plaintifi". 

Messrs.  M.  Silver  (by  brief)  and  Isaac  T.  Avery,  for  defend- 
ants. 

BuRWELL,  J. :  It  is  settled  that  no  appeal  lies  from  a  refusal 
to  dismiss  an  action.  Plemmons  v.  Improvement  Co.,  108  N.  C, 
614.  Nor  does  an  appeal  lie  from  an  interlocutory  order 
adjudging  that  the  defendants  have  been  duly  served  with 
process  and  are  properly  before  the  Court.  Guilford  County 
V.  Georgia  Company,  109  N.  C,  310. 

The  appeal  in  this  case  is  premature,  and  must  be  dis- 
missed.    It  is  so  ordered.  Appeal  Dismissed. 


*  Avery,  J.,  did  not  sit. 
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♦JOSEPH  BRITTAIN.  AdminiBtrator,  v.  JOHN  A.  DICKSON  et  aL 
AdminidrcUian — Creditors — Parties — Petition  to   Make  Assds, 

An  administrator  d.  b,  n.  cannot  be  compelled  by  the  creditors  of  an 
estate  to  proceed  with  a  petition  to  make  assets  begun  by  the 
former  administrator,  deceased. 

This  was  a  civil  action,  heard  at  the  Fall  Term,  1892,  of 
Burke  Superior  Court,  before  Armfieldy  J, 

Mr,  Isaac  T.  Avery,  for  plaintiff. 
Mr.  S.  J.  EfTvin,  for  defendants. 

BuRWELL,  J. :  This  cause  was  before  the  Court  at  Septem- 
ber Term,  1889,  upon  an  Sppeal  of  the  defendants,  heirs  at 
law  of  John  A.  Dickson,  and  was  remanded  in  order  that 
farther  action  might  be  taken,  in  accordance  with  the  opin- 
ion of  Chief  Justice  Merrimon,  104  N.  C,  547. 

The  proceeding  was  begun  in  January,  1887,  before  the 
Clerk  of  the  Superior  Court  of  Burke  County,  the  sole  peti- 
tioner  being  Joseph  Brittain,  administrator  de  bonis  non  of 
John  A.  Dickson,  and  the  defendants  being  the  heirs  at  law 
of  said  Dickson,  and  the  relief  sought  was  that  certain  lands 
that  had  descended  to  the  defendants  from  John  A.  Dickson 
should  be  sold  to  make  assets  to  pay  the  indebtedness  of  his 
estate.  The  answer  of  the  defendant  heirs  raised  issues  of 
fact,  and  it  was  transferred  to  the  Court  in  term,  according 
to  the  provisions  of  The  Code^  §  256. 

After  the  cause  was  remanded  to  the  Superior  Court  of 
Burke  County  from  this  Court,  as  stated  above,  it  was  referred 
to  find  additional  facts,  and,  after  report  had  been  made^ 
Joseph  Brittain,  the  plaintiff,  died  in  January,  1891,  and  in 
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April  of  that  year  L.  A.  Crawley  was  appointed  to  be  the 
administrator  of  the  estate  of  John  A.  Dickson  in  the  place 
of  Joseph  Brittain.  Tlie  death  of  Brittain  had  been  sug- 
gested to  the  Court  at  Spring  (March)  Term,  1891,  by  the 
counsel  who  had  represented  him  in  this  proceeding.  At 
Fall  Term,  1891,  the  counsel  of  record  for  Joseph  Brittain 
gave  notice  to  L.  A.  Crawley  and  to  the  defendants  that 
they  would  move  to  make  him  a  party  to  the  proceeding. 
The  case  on  appeal  states  that  this  "notice  was  not 
answered,  but  defendants'  counsel  moved  the  Court  that  the 
action  abate.  Both  motions  were  continued.  At  Spring 
Term,  1892,  T.  G.  Walton,  executor,  and  S.  M.  Roderick, 
executor,  judgment  creditors  of  John  A.  Dickson's  estate, 
filed  a  petition  and  moved  the  Court  that  they  be  allowed  to 
make  themselves  parties  plaintiff,  and  that  L.  A.  Crawley  be 
made  party  plaintiff  or,  on  his  refusal,  defendant,  and  this 
motion  was  continued  because  not  reached  on  the  docket" 

"  At  Fall  Term,  1892,  his  Honor  (Armfield,  J.,)  declined  to 
grant  defendants'  motion  that  the  action  had  abated,  or  to 
abate  it,  and  the  defendants  excepted.  L  A.  Crawley 
appeared  and  objected  to  being  made  a  party  plaintiff,  and 
-the  Court  ordered  that  T.  G.  WaHon,  executor,  and  S.  M. 
Roderick,  executor,  judgment  creditors,  be  made  parties 
plaintiff,  as  prayed  in  the  petition,  and  that  L.  A.  Crawley, 
administrator  d.  b,  n.  be  made  party  defendant,  to  both  of 
which  rulings  defendants  excepted." 

His  Honor  then  proceeded  to  hear  the  cause  upon  the 
exception  to  the  report,  and  having  overruled  all  the  excep- 
tions gave  judgment  that  the  land  described  in  the  petition 
should  be  sold  to  make  assets  to  pay  debts,  to  which  the 
defendant  heirs  excepted  and  appealed  to  this  Court 

It  seems,  therefore,  that  this  proceeding,  originally  insti- 
tuted before  the  Clerk  by  the  administrator  of  John  A.  Dick- 
son against  his  heirs  to  have  land  sold  to  make  assets,  has 
become  a  suit  of  two  of  the  creditors  of  John  A.  Dickson 
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against  his  heirs  and  administrator  d,  b.  n.  When  Joseph 
Brittain  died,  this  proceeding  could  have  been  continued 
only  by  "his  representative  or  successor  in  interest"  {The 
CodCf  §  188),  and  his  successor  was  L.  A.  Crawley,  the  new 
administrator.  And  if  he,  for  reasons  that  he  considered 
valid,  declined  to  ask  the  privilege  of  carrying  on  the  pend- 
ing litigation,  or,  having  been  served  with  the  notice  pro- 
vided for  by  section  188  of  The  Code  (amendment  of  1887,  as 
set  out  in  Clark's  Code,  p.  102),  refused  to  appear  and  prose- 
cute the  action  or  proceeding,  no  person  or  persons  can  be 
made  plaintiffs  in  his  stead,  as  was  done  here,  for  that  would 
work  an  entire  and  radical  change  in  the  nature  of  the 
action.  This  proceeding  was  begun  bj'  the  administrator 
Brittain  before  the  Clerk  to  have  land  sold  to  make  assets, 
according  to  the  provision  of  Th^  Code,  §  1436 ;  it  cannot  be 
converted  into  a  creditor's  bill,  such  as  is  approved  in  Wads- 
wyrth  V.  Davis,  63  N.  C,  251. 

The  judgment  in  this  cause  at  Fall  Term,  1892,  of  the 
Superior  Court  of  Burke  Counj,y  was  error. 

If  after  notice  as  provided  in  chapter  389,  Laws  1887 
(Clark's  Code,  p.  102),  the  administrator  persists  in  his  deter- 
mination not  to  prosecute  this  proceeding,  the  creditors  of 
John  A.  Dickson's  estate,  if  there  are  any,  must  proceed 
against  him  and  the  heirs,  as  they  may  be  advised. 

Error. 
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J.  O.  WARUCK  V.  SARAH  LOWMAN. 

PetUion  for    Public  Highway — County    Comtnimonerd — Ba 

Judicata. 

A  Board  of  County  Commiasionera  denied  and  dtsmieeed  a  petition  for  a 
public  road,  and  at  a  eubeequent  meeting  dismissed  a  similar  peti- 
tion for  the  same  road  without  going  into  the  merits  of  the  case, 
and  then,  at  a  later  meeting,  upon  petition  by  and  against  the 
same  party  as  the  first,  allowed  the  public  highway  to  be  oon- 
atructed :  Held,  the  former  judgments  and  proceedings  of  the 
commissioners  were  not  res  judicata  so  as  to  prevent  the  establish- 
ment of  such  highway. 

This  was  a  proceeding)  commenced  on  the  6th  day  of 
October,  1890,  before  the  Board  of  Commissioners  of  Burks 
County,  to  lay  out  and  establish  a  public  road  in  said  county, 
and  heard  on  appeal  from  said  Board  of  Commissioners 
before  Armfield, «/.,  at  Fall  Term,  1892,  on  the  petition  and 
answer,  and  facts  agreed  to  h^  the  parties. 

On  the  call  of  this  case  in  the  Superior  Court,  it  was  agreed 
by  the  parties  that  at  the  meeting  of  the  Board  on  April  1, 
1891,  this  petition  was  heard  on  the  evidence,  and  the  follow- 
ing issues,  as  found  by  the  Board,  were  agreed  to  be  the  facts 
upon  which  the  same  should  be  heard  by  the  Court,  to-wit: 

''At  the  meeting  of  the  Board  of  Commissioners  for  the 
county  of  Burke,  held  April  1, 18&1,  the  following  action  was 
taken :  The  petition  of  J.  G.  VVarlick  against  Sarah  Lowman 
for  a  public  highway  was  considered  by  the  Board." 

The  following  issues  were  made  up  by  the  Board : 

"  1.  Is  there  sufficient  reasons  shown  that  said  road  is  nec- 
essary by  the  allegations  of  the  petition,  so  that  the  Board 
shall  order  the  laying  out  of  said  road  as  a  public  highway? 

"  2.  Was  the  petition  for  said  road  denied  by  the  Board  of 
Commissioners  at  their  meeting  of  February  3, 1890? 
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"  3.  Was  the  petition  for  said  road  dismissed  by  the  Board 
of  Commissioners  at  their  meeting  on  the  2d  day  of  June* 
1890? 

'*  The  Commissioners  decide  questions  two  and  three  in  the 
afSrmative,  but  decide  further,  that  the  said  denial  and  dis- 
missal is  no  bar  to  hearing  and  deciding  the  present  petition? 

"  The  Commissionci*s  decide  question  one  in  the  affirma- 
tive, and  do  hereby  direct  the  Sheriff  to  summon  jurors  and 
lay  off  a  public  road  between  the  termini  mentioned  in  said 
petition .'' 

Defendant  appeals. 

The  defendant  insisted  that  the  denial  of  the  petition  on 
3d  of  February,  1890,  and  the  dismissal  of  the  petition  on 
the  2d  of  June,  1890,  was  an  estoppel  on  plaintiff  in  this 
petition,  the  same  being  res  adjadicata  as  to  plaintiff. 

His  Honor  held  to  the  contrary,  and  that  plaintiff  was 
entitled  to  an  order  to  the  Sheriff  to  open  said  road.  Judg- 
ment was  rendered  accordingly,  to  which  ruling  defendant 
excepted,  and. appealed  from  said  judgment  to  the  Supreme 
Court. 

"  On  the  matter  of  the  petition  of  J.  G.  Warlick  and  others, 
asking  for  a  public  road  from  11-mile  post  on  Laurel  road 
to  Zmr  church  coming  up  for  decision,  it  is  adjudged  that 
said  petition  be  denied." 
,  I,  J.  H.  Cooper,  Register  of  Deeds  for  Burke  County,  ex  officio 
Clerk  of  the  Board  of  Commissioners,  do  hereby  certify  that 
the  foregoing  is  a  true  and  perfect  transcript  of  the  judgment 
of  the  Commissioners  "in  the  matter  of  the  petition  of  J.  G. 
Warlick  and  others,  asking  for  a  public  road  from  the  11- 
mile  post  on  Laurel  road  to  Zoar  church,"  rendered  at  their 
meeting  on  the  3d  February,  1890. 

J.  H.  Cooper,   • 
Register  of  Deeds. 
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"  In  the  matter  of  the  petition  of  J.  G.  Warlick  for  a  pub- 
lic road  from  Brittain's  gate,  eleven  miles  from  Morganton, 
on  the  Laurel  road  to  Zoar  church,  it  is  adjudged  and  ordered 
by  the  Court  that  the  petition  be  dismissed.  This  judgment 
is  made  upon  the  petition  itself,  without  going  into  the  merits 
of  the  case." 

I,  J.  H.Cooper,Register  of  Deeds  for  Burke  County,  «roJ^a 
Clerk  of  the  Board  of  Commissioners,  do  hereby  certify  that 
the  foregoing  is  a  true  and  perfect  transcript  of  the  judgment 
of  the  Board  of  Commissioners  *Mn  the  matter  of  the  petition 
of  J.  G.  Warlick  for  a  public  road  from  Brittains'  gate,  eleven 
miles  from  Morganton,  on  the  Laurel  road  to  Zoar  church,** 
rendered  at  their  meeting  on  the  2d  day  of  June,  1890. 

J.  H.  Cooper, 
Register  of  Deeds, 

Messrs.  J,  T.  Perkins  (by  brief),  and  &  J.  Ervin,  for  plaintiff. 
Mr.  Isaac  T.  Avery^  for  defendant. 

BuRWELL,  J.:  The  Board  of  Commissioners  of  Burke 
County,  at  a  meeting  held  April  1, 1891,  and  after  hearing 
evidence,  determined  that  the  road  for  which  J.  G.  Warlick 
and  others  then  petitioned  was  necessary  to  the  public,  and 
directed  that  it  should  be  laid  off  according  to  law.  And 
the  defendant  Sarah  Lowman  insists  that  this  necessary 
public  road  should  not  be  now  established,  because  the 
Board  of  Commissioners  in  February,  1890,  "  denied  "  a  peti- 
tion of  said  Warlick  and  others  for  the  same  road,  and  in 
June,  1890,  dismissed  a  like  petition  "  without  going  into 
the  merits  of  the  case  " 

If  it  was  true  that  all  three  of  these  petitions  were  identi- 
cal, both  as  to  the  names  of  the  petitioners  and  the  descrip- 
tion of  the  road  petitioned  for,  we  cannot  see  how  it  can  be 
proper  that  the  public,  including  the  petitioners,  shall  be 
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deprived  of  a  necessary  highway,  because  heretofore,  and 
perhaps  under  very  different  circumstances,  the  Board  once 
denied  the  petition,  and  at  another  time  dismissed  it  without 
going  into  the  merits  of  the  case.  We  must  assume  that 
the  Board  of  Commissioners  had  good  and  sufficient  reasons 
for  refusing  to  grant  the  petition  when  it  first  came  before 
them,  and  we  must  likewise  assume  that  they  had  good  and 
sufficient  reasons  for  granting  it  when  it  was  last  presented 
to  them.  Certainly,  it  must  be  allowed  to  the  Commissioners 
to  "change  their  minds"  with  the  changing  circumstances 
of  the  community,  and  when  new  and  more  convincing 
testimony  as  to  the  necessity  for  the  road  is  brought  before 
them.  There  might  be  some  ground  for  the  contention  of 
the  defendant  if  it  appeared  that  the  petitions  were  identical, 
and  that  the  evidence  to  prove  the  necessity  for  the  road  was 
the  same.     But  these  facts  do  not  appear  from  the  record. 

No  Error. 


NANCY  KIDD  v.  JOSHUA  VENABLE. 

Submission  to  the  Court — Probate — Privy  Examination — Deeds 

of  Minors — Exceptions, 

1.  When  the  Court  to  whom  was  submitted  the  case  by  the  parties 

found  as  a  fact  that  a  probate  sought  to  be  impeached  was  suffi- 
cient in  form,  and  there  was  no  exception,  he  is  precluded  from 
having  the  point  considered  in  this  Court. 

2.  The  probate  being  found  sufficient  in  form,  it  will  be  presumed  to 

have  been  taken  by  a  Justice  of  the  Peace  duly  authorized  by 
statute,  though  this  fact  does  not  distinctly  appear  on  the  probate; 
and  it  only  appeared  that  two  persons  were  appointed  by  the 
Court  for  the  purpose  of  taking  it,  and  that  upon  their  report  the 
instrument  was  ordered  to  be  recorded. 

3.  A  deed  admitted  to  probate  in  1835  was  executed  according  to  the 

statute  of  1751,  and  the  wife,  who  was  a  minor,  could  make  a  valid 
conveyance. 

4.  The  probate  then  had  the  effect  of  a  fine  and  recovery;  but  the  statute 

has  been  since  amended. 
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Action  to  recover  land,  tried  at  Spring  Term,  1892,  of 
Surry  Superior  Court,  before  Armfidd,  J. 

A  jury  trial  was  waived,  and  the  Court  found  the  following 
facts:  On  --  day  of  May,  1835,  the  plaintiff  was  the  ownerof 
the  land  in  controversy,  and  was  at  the  time  a  feme  coveti 
and  a  minor,  being  eighteen  years  of  age.  On  _.  day  of 
May,  1835,  the  plaintiff,  with  her  husband,  executed  to  John 
Venable,  under  whom  the  defendant  claims,  a  deed  to  the 
land,  which  was  regular  in  form.  The  deed  was  offered  for 
probate  in  the  following  form : 

"  May  Term  of  Surry  Couniy  Superior  Court.  Ordered  by 
the  Court  that  H.  C.  Poindexter  and  R  C.  Puryear.  be 
appointed  to  take  the  private  examination  of  Nancy  Kidd 
in  relation  to  a  deed  made  to  John  Venable. 

(Signed)  B.  Vestal, 

Chairman  County  Court. 

Agreeable  to  the  above  order  we  have  taken  the  private 

•examination  of  Nancy  Kidd,  relative  to  her  signature  to  a 

deed  made  by  her  to  John  Venable,  who  acknciwledgcd  the 

same  of  her  own  free  will  without  control  of  her  husband. 

(Signed)  H.  P.  Poindexter, 

B.  C.  Puryear. 

Surry  County,  May  Term,  1835.  The  execution  of  the 
within  deed  as  to  Allen  Kidd  was  duly  acknowledged  in 
open  Court  and  ordered  to  be  registered. 

(Signed)  T.  K.  Armstrong,  Gerk." 

His  Honor  held  that  said  probate  was  sufficient  in  form,  to 
which  the  plaintiff^  did  not  except.  The  Court  further  found 
that  at  the  time  of  the  execution  and  probate  of  said  deed 
the  plaintiff  was  an  infant  eighteen  years  of  age,  and  remained 
under  coverture  until  within  two  years  from  the  commence- 
ment of  this  action  in  1880. 
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His  Honor  held  that  the  prohate  as  aforesaid  was  not  con- 
clusive and  could  he  colldterally  attacked,  and  that  the 
plaintiff  could  avoid  her  deed  on  account  of  her  infancy  at 
the  time  or  the  execution  and  probate  thereof,  and  thereupon 
gave  judgment  for  the  plaintiff.  The  defendant  excepted 
and  appealed. 

Mr.  C.  B,  WaUon^  for  plaintiff. 
Mr,  R,  B.  Olenn,  for  defendant 

MacRae,  J.:  It  appears  from  the  statement  of  the  case  on 
appeal,  that  no  exception  was  taken  to  the  ruling  of  His 
Honor  that  the  probate  of  the  deed  was  sufficient  in  form. 
We  would  be  precluded  from  entertaining  an  exception  here 
which  was  not  made  below,  except  upon  a  question  of  juris- 
diction or  because  the  complaint  does  not  state  a  cause  of 
action.  Rule  27,  and  cases  cited  thereunder;  Clark's  Code, 
page  696.  As  it  was  earnestly  argued  before  us,  however,  by 
the  learned  counsel  for  the  appellee,  that  the  certificate  of 
probate  was  insufficient  to  authorize  the  registration  of  the 
deed,  because  it  does  not  appear  therein  that  the  persons  who 
took  the  privy  examination  were  members  of  the  C  urt,  as 
required  by  the  Act  of  1751,  the  statute  then  in  ft)rcp,  and 
therefore  that  the  probate  and  registration  are  void,  we  will 
say  that  the  probate  being  sufficient  in  form,  the  maxim 
presumunter  rite  esse  acta  will  support  the  inference  that  they 
were  members  of  the  Court. 

The  case  of  Etheridge  v.  Ashbee,  9  Ired.,  3o3,  relied  on  by 
the  appellee,  we  think  is  not  in  point ;  for  there  it  was  not 
certified  by  the  Justice  appointed  for  the  purpose  that  the 
feme  covert  grantor  was  privately  examined  by  him,  but  sim- 
ply that  she,  in  open  Court,  acknowledged,  &c  ;  and  the 
order  of  the  Court,  based  on  the  certificates,  was  inconsistent 
with  the  same  in  several  respects. 
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In  the  case  before  us  it  appears  that  two  persons  were 
appointed  by  the  Court  to  take  the  private  exanaination  of  the 
wife ;  that  they  reported  that  they  had  taken  such  private 
examination,  and  that  she  acknowledged  the  same  of  her 
own  free  will,  without  control  of  her  husband;  the  acknowl- 
edgment of  the  husband  was  made  in  open  Court,  and  the 
deed  was  ordered  to  be  registered — the  whole  proceeding 
being  one  continuous  transaction. 

It  wns  held  in  BeckwUh  v.  Lamh,  13  Ired ,  400,  that  the 
fact  that  the  acknowledgment  was  made  upon  the  private 
examination  which  he  was  appointed  to  take  was  not  nec- 
essary to  be  set  forth  with  "  certainty  to  a  certain  intent  in 
every  particular,  so  as  to  exclude  any  inference  to  the  con- 
trary, which  might  by  possibility  be  imagined,  but  that  the 
fact  that  he  acted  in  the  presence  of  the  Court,  reported  the 
acknowledgment,  and  the  Court  acted  upon  it  and  ordered 
the  deed  to  be  registered,  afforded  an  inference  of  the  r^- 
larity  of  the  proceeding  irresistible,  unless  we  adopt  the  con- 
clusion that  the  County  Courts  are  wholly  unfit  for  the  busi- 
ness which  by  law  is  confided  to  them." 

In  Eiheridge  v.  Ferebee,  9  Ired.,  312,  it  is  said :  **  A  deed 
is  acknowledged  by  husband  and  wife  in  open  Court,  two 
Justices  of  the  Peace  thereupon  take  the  privy  examina- 
tion and  report  to  the  Court,  and  the  Court  acts  upon  the 
report;  the  inference  is  that  the  two  Justices  were  mem- 
bers of  the  Court  appointed  for  that  purpose/'  In  the  same 
case,  the  objection  that  it  did  not  appear  that,  upon  such 
private  examination,  she  doth  voluntarily  assent  thereto,  is 
also  disposed  of. 

It  must  be  remembered  that  at  the  time  of  the  execution 
of  the  deed  we  are  now  considering,  the  act  of  Assembly  gave 
no  form  in  which  the  certificate  of  the  report  of  the  privy 
examination  is  to  be  made,  as  it  does  now  by  section  1246  of 
The  Code. 
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The  inference,  then,  is  that  the  persons  appointed  to  con* 
duct  the  privy  examination  were  members  of  the  Court  as 
required  by  statute,  for  the  Court  appoints  them,  receives 
their  report,  acts  upon  it  and  orders  the  deed  to  be  registered. 
It  was  further  said  in  the  case  last  cited,  and  we  adopt  it  as 
applicable  hereto,  that  "  this  Court  has  every  disposition,  by 
fair  construction,  to  sustain  the  detds  of  femes  covert,  And 
does  not  feel  it  to  be  a  duty  to  become  astute  in  detecting 
informalities  or  irregularities  whereby  to  avoid  such  deeds 
and  throw  the  loss  on  innocent  purchasers."  See,  also,  Rob- 
bins  v.  Harris,  96  N.  C,  557.  The  case  of  McOlennery  v.  Miller y 
90  N.  C,  215,  and  those  of  Burgess  v.  Wilson,  2  Dev.,  306,  and 
Mdloy  V.  Bruden,  88  N.  C,  305,  were,  upon  a  construction  of 
the  tenth  and  eleventh  sections  of  chapter  37  of  the  Revised 
Statutes,  where  the  wife  could  not  come  into  Court,  and  by 
expressions  in  the  opinions  in  those  cases  which  would  indi- 
cate a  greater  strictness  in  the  construction  of  section  9  of  the 
same  act,  are  controlled  by  the  direct  interpretation  placed 
upon  said  section,  in  the  cases  we  have  cited  in  support  of 
our  conclusions. 

This  brings  us  to  the  second  point :  Whether  the  plaintifiT 
can  avoid  this  deed  upon  the  ground  that  she  was  an  infant 
at  the  time  of  its  execution  ? 

The  deed  was  executed  and  admitted  to  probate  in  May^ 
1835.  The  statute  then  in  force  was  the  Act  of  1751  (1  Pot- 
ter's Revisal,  185,  afterwards  amended  and  brought  forward 
into  the  Revised  Statutes,  ch.  37,  sec.  9),  which  prescribes 
the  manner  of  execution  of  deed,  probate  and  privy  exam- 
ination of  the  wife,  and  registration,  and  that  when  so  exe- 
cuted, etc.,  according  to  law,  they  "shall  be  as  valid  in  law 
to  convey  all  the  estate  and  title  which  such  wife  may  or 
shall  have  in  any  lands,  tenements  or  hereditaments  so  con- 
veyed *  *  *  as  if  done  by  fine  and  recovery,  or  any  other 
ways  and  means  whatsoever." 
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The  sarae  question  has  been  fully  discussed  by  Mr.  Justice 
Bynum  in  Wright  v,  Player,72  N.  C.,94,in  which  he  explains 
the  force  and  eiTect  of  a  tine  and  recovery,  and  reaches  the 
conclusion  that  **  it  seems  clear  that  if  this  conveyance  had 
been  by  fine  and  recovery  at  common  law,  it  could  not  have 
been  reversed  except  by  writ  of  error,  and  that  during  the 
minority  of  the  infant  This  being  so,  the  only  difficulty  is 
removed,  for  the  statute  here  steps  in  and  enacts  that  all 
deeds  executed,  as  this  was,  shall  have  the  force  and  effect 
of  a  fine  and  recovery." 

The  statute,  now  section  1256  of  The  Codey  as  did  section 
8,  of  chapter  37  of  the  Revised  Code,  omits  the  words  '*as  if 
done  by  fine  and  recovery,"  etc.  And  the  deed  and  privy 
examination  of  a  feme  covert,  made  and  taken  since  the 
enactment  of  the  Revised  Code,  have  no  longer  the  effect  of 
an  assurance  of  record,  like  a  fine,  but  may  be  collaterally 
impeached  on  the  ground  of  infancy  or  other  disability. 

His  Honor  evidently  did  not  advert  to  the  fact  that  this 
deed  and  privy  examination  were  while  the  Act  of  1751  was 
still  in  force. 

There  is  error.  Judgment  reversed,  and  judgment  should 
be  entered  in  the  C  >urt  below  for  the  defendant. 

Error. 


CHARLES  E.  BRAME  et  al.  v.  W.  Y.  SWAIN. 

Contract — Mortgage —  Vendor  and  Vendee. 

In  the  ahaence  of  a  stipulation  to  the  contrary,  a  mortgage  cannot  be 
foreclosed  until  the  maturity  of  all  the  notes  or  bonds  which  it 
secures;  and  the  same  rule  applies  to  contracts  for  sale  of  land 
where  the  purchase- money  is  to  be^id  in  installments,  and  the 
purchaser  has  been  let  into  possession.  In  such  case,  a  decree  for 
specific  performance  will  not  be  giyen  until  all  the  money  is  doe, 
but  the  vendee  wiU  be  entitled  to  personal  judgment  upon  each 
of  the  payments  as  they  may  become  due. 
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Civil  action,  tried  before  Bryauy  J,,  at  Spring  Term,  1892,. 
of  Vance  Superior  Court. 

On  the  1st  day  of  January,  1891,  the  plaintiff  Charles  E. 
Brame  contracted  to  convey  to  the  defendant  Swain  a  tract 
of  land  situate  in  Vance  County,  containing  one  hundred 
and  twenty  acres,  more  or  less,  for  the  consideration  of  twelve 
hundred  dollars,  and  on  said  day  defendant  executed  to  the 
plaintiff  his  four  promissory  notes,  under  seal,  for  the  pur- 
chase-price of  said  land,  all  bearing  eight  per  cent,  interest 
per  annum,  and  for  several  amounts,  maturing  as  follows: 
One  for  one  hundred  dollars,  due  May  1,  1891 ;  one  for  three 
hundred  dollars,  due  November  15,  1891 ;  one  for  four  hun- 
dred dollars,  due  November  15,  1892,  and  one'for  four  hun- 
dred dollars,  due  November  15, 1893,  all  witnessed  by  W.  R» 
Swain.  No  payment  has  ever  been  made  on  either  one  of 
said  notes,  or  on  the  purchase-price  of  said  land  by  the  defend* 
ant,  or  anyone  else,  except  the  sum  of  fifty  dollars,  that  was 
paid  June  1, 1891,  and  duly  credited  on  the  note  maturing^ 
May  1, 1891. 

The  defendant  was  requested,  before  bringing  this  action^ 
to  pay  said  notes  then  and  now  matured,  and  a  proper  deed 
for  said  land,  duly  executed,  was  tendered  him,  but  he  paid 
DO  part  of  the  purchase-price  of  said  land,  except  the  said 
fifty  dollars,  as  he  himself  admits. 

"Wherefore,  plaintiff  demanded  judgment — 

1.  For  the  sum  of  eleven  hundred  and  fifty  dollars,  with 
eight  per  cent,  interest  thereor\  from  January  1,  1891,  till 
paid,  and  eight  per  cent,  interest  on  fifty  dollars  from  Jan* 
nary  1,  1891,  to  June  1,  1891. 

2.  That  said  land  may  be  sold  by  said  T.  T.  Hicks,  under 
the  direction  of  this  Court,  and  the  proceeds  applied  to  the 
satisfaction  of  said  judgment,  the  first  collection  to  be  applied 
to  the  payment  of  the  amount  due  by  said  Brame  to  the 
said  Edwards,  and  the  residue  to  the  judgment  in  favor  of 
said  Brame  against  defendant. 
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3.  For  the  costs  of  this  action. 

4.  For  such  other  and  further  relief,"  etc. 

The  defendant  answered  the  complaint  of  the  defendant, 
alleging — 

*  *  *  *  *  *  »» 

"  And  for  a  further  defence  this  defendant  says  that  two  of 
said  notes  were  not  due  at  the  time  of  bringing  this  action, 
and  will  not  be  due  until  the  15th  of  November,  1892,  and 
the  15th  of  November,  1893,  respectively,  and  that  he  is 
advised,  and  therefore  alleges,  that  no  sale  of  the  said  land 
-can  be  had  until  all  of  said  notes  are  due. 

Wherefore,  he  prays  judgment — 

1.  That  he  may  go  hence  without  day,  and  recover  his 
•costs  on  this  behalf  expended." 

This  cause,  coming  on  to  be  tried,  the  plaintiffs  moved  the 
Oourt  for  judgment  upon  the  complaint  and  answer  upon 
the  notes  that  were  past  due  at  the  commencement  of  the 
-action  as  set  out  in  the  complaint;  and  further,  for  a  sale  of 
a  sufficiency  of  the  land  described  in  the  pleadings  to  satisfy 
the  said  past-due  notes,  but  it  appearing  to  the  Court  that  all 
the  notes  executed  under  the  obligation  for  the  purchase  of 
the  land  were  not  due  at  the  commencement  of  this  action, 
the  plaintiffs'  motion  was  denied.  And  thereupon,  the  plain- 
tiffs moved  the  Court  for  judgment  against  the  defendant 
upon  the  two  notes  described  in  the  complaint  as  past  due 
at  the  commencement  of  the  action,  which  motion  was  by  the 
Court,  upon  consideration, , denied;  and  it  wad  thereupon 
adjudged  that  the  action  be  dismissed,  and  that  the  defend- 
ant go  hence  without  day  and  recover  his  costs,  and  appealed. 

Mr,  T,  T.  Hicks  (by  brief)  for  plaintiffs. 
Mr.  S.  T,  WaJtkinB^  for  defendant. 

Shepherd,  J.:  Where  a  contract  is  made  for  the  sale  of 
land,  the  purchase-money  to  be  paid  in  annual  installments. 
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and  the  vendee  is  let  into  possession,  the  vendor  cannot  main- 
tain an  action  for  specific  performance  until  the  last  payment 
is  due.  The  relation  between  such  parties  is  substantially 
that  subsisting  between  mortgagee  and  mortgagor,  and  gov- 
erned by  the  same  general  rules  {Jones  v.  Boydy  80  N.  C,  258) ; 
and  in  the  absence  of  a  stipulation  to  that  effect,  a  mortgage 
cannot  be  foreclosed  until  the  maturity  of  all  the  notes  which 
it  is  given  to  secure.  Harshaw  v.  McKeason,  66  N.  C,  266. 
These  authorities  fully  sustain  his  Honor  in  declining  to 
decree  a  sale  of  any  part  of  the  land.  We  think,  however, 
there  was  error  in  refusing  the  plaintiffs  a  personal  judgment 
on  the  notes  actually  due  at  the  c()mmencement  of  the  action. 
There  is  nothing  in  the  contract  of  sale  which  either  expressly 
or  by  implication  amounts  to  an  ag;reement  to  suspend  the 
personal  remedy,  and  in  Harshaw's  case,  supra,  in  which  a 
foreclosure  was  denied,  the  Court  explicitly  declared  that 
**the  plaintiffs,  if  they  had  seen  proper,  might  have  pro- 
ceeded in  an  action  at  law  to  recover  the  installments  as  they 
became  due,  but  they  could  not  have  a  foreclosure  until  the 
day  of  redemption  was  passed."  See,  also,  Allen  v.  Taylor^  96 
N.  C,  37.  The  principle  stated  in  Harshaw  v.  McKesson,  65 
N.  C,  688,  that  where  a  mortgage  is  executed  to  secure  a  note 
previously  given,  there  is  an  implied  promise  to  suspend  the 
personal  remedy,  has  no  application  to  the  facts  of  this  case. 

Modified. 


♦S.  B.  TALBERT  et  al.  v.  SIMON  BECTON  et  al. 

Party — Pleading — Equitable  Defence, 

1.  In  an  action  to  recover  land,  a  purchaser,  after  the  commencement  of 

the  action,  may  be  substituted  as  party. 

2.  An  equitable  defence  must  be  set  up  by  proper  pleading  to  be  avail-  | 

able. 


*MacRae,  J.,  did  not  sit. 
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This  was  a  civil  action,  tried  before  Boyhin,  J.,  at  May 
Term,  1892,  of  Cumberland  Superior  Court. 

The  action  was  comtneuced  in  the  name  of  E.  F.  Moore, 
by  summons  dated  June  27, 1887. 

The  complaint  and  answer  were  on  file  and  case  reached 
for  trial  at  May  Term,  1890,  and  after  the  jury  were  empan* 
eled  the  plaintiff  asked  that  a  juror  be  withdrawn  and  mis- 
trial had,  and  that  Abbie  Talbert,  wife  of  S.  B.  Talbert,  be 
substituted  as  party  plaintiff  with  leave  to  file  an  amended 
complaint.  The  defendant  objected,  but  the  order  was  made, 
as  appears  in  papers.    Defendant  excepted. 

Before  the  trial  began,  at  May  Term,  1892,  defendant 
entered  a  disclaimer  as  to  all  the  122  acres  claimed  by  Abbie 
Talbert,  except  sixteen  acres,  which  are  claimed  by  defendant 
and  are  represented  on  th^  surveyor's  plat  as  being  within 
the  lines  E  H  I  K. 

It  appeared  on  the  trial  that  both  parties  claimed  under 
one  Frederick  Lucas. 

The  plaintiff  introduced  as  evidence  of  bis  title  the  follow- 
ing deeds,  viz : 

1.  A  deed  made  by  Frederick  Lucas  and  wife,  dated 
December  10,  1880,  conveying  the  said  122  acres  to  S.  B. 
Talbert.  This  was  a  mortgage  to  secure  two  notes  of  $500 
each,  one  to  be  due  November  1,  1881,  and  the  other  was  to 
be  due  on  November  1, 1882. 

2.  A  deed  made  by  both  Frederick  Lucas  and  wife  and 
S.  B.  Talbert  and  wife  to  E.  F.  Moore,  dated  November  2, 
1882,  conveying  said  122"  acres. 

3.  A  deed  made  bv  E.  F.  Moore  and  wife  to  Abbie  TalberL 
the  feme  plaintiff,  dated  December  20,  1887,  conveying  to 
her  the  122  acres. 

Plaintiff  then  introduced  defendant's  deeds,  saying  that  it 
was  for  the  purpose  of  showing  that  defendant  claimed  under 
same  Frederick  Lucas. 
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1.  A  deed  from  Frederick  Lucas  and  wife  to  N.  H.  Norris^ 
dated  March  10,  1881,  coDveying  the  sixteen  acres  indicated 
on  plat  as  above  stated. 

2.  A  deed  from  N.  H.  Norris  and  wife  to  R.  M.  Nimocks, 
the  defendant,  dated  November  7, 1881,  conveying  the  said 
sixteen  acres. 

The  above  deeds  were  all  the  testimony  as  to  title. 
The  defendant  offered  to  prove  that  the  122-acre  tract 
excluded  the  sixteen  acres  claimed  by  him,  was  worth  much 
more  than  the  mortgage  debt,  and  that  the  mortgage  debt 
could  have  been  made  at  any  time  by  a  sale  of  the  106  acres^ 
(122—16) ;  and  the  defendant  had  offered  to  pay  the  mortgage 
debt  for  the  land. 

The  plaintiff  objected,  and  the  Court  declined  to  hear  the 
testiinony,  and  defendant  excepted. 

The  Court  remarked  that  the  proposed  testimony  would 
be  competent  only  in  support  of  an  equitable  defence,  and 
that  none  was  set  forth  in  the  answer. 

The  defendant  then  moved  for  leave  to  amend  his  answer 
so  as  to  allege  such  equitable  defence.  The  Court  stated 
that  the  answer  might  be  so  amended  unless  plaintiff  objected. 
The  plaintiff  did  object;  the  motion  was  refused  and  defend- 
ant excepted. 

The  defendant  asked  the  Court  to  charge  the  jury  that 
inasmuch  as  there  was  no  testimony  as  to  the  debt  men- 
tioned in  the  mortgage  of  December  10,  1880,  and  no  evi- 
dence of  any  sale  under  the  powers  given  in  the  mortgage, 
there  whs  a  legal  presumption  that  the  mortgage  debt  was 
paid,  and  that  the  mortgage  deed  of  December  10,  1880, 
should  not  be  considered  by  them. 

That  inasmuch  as  there  was  no  testimony  to  show  that 
the  mortgage  debt  was  held  by  the  feme  plaintiff  Abbie 
Talbert,  therefore  the  mortgage  deed  could  not  help  out  her 
title,  and  that  inasmuch  as  the  deed  under  which  defendant 
claimed  the  sixteen  acres  antedated  all  of  plaintiff 's  deeds 
111—35 
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except  said  mortgage  deed  of  December  10, 1880,  that  there- 
fore plaintiff  could  not  recover. 

The  Court  declined  to  gi^e  such  instruction,  and  defend* 
ant  excepted. 

The  Court  charged  the  jury  that  upon  the  title  deeds  given 
in  evidence,  the  first  and  second  issues  should  be  answered  in 
the  affirmative.    Defendant  excepted. 

The  jury  responded  to  the  issues  in  favor  of  plaintiff. 

The  defendant  moved  for  a  new  trial  for  errors  in  the 
various  rulings  and  charges  above  set  forth  as  excepted  to. 
Motion  was  overruled  and  defendant  excepted. 

The  defendant  claimed  and  insisted  that  inasmuch  as 
Abbie  Talbert  was  made  party  plaintiff  only  at  May  Term, 
1890,  and  against  defendant's  consent,  therefore  that  was  the 
beginning  of  the  action  as  to  her,  and  that  she  could  not 
claim  damages  for  any  of  the  time  previous  thereto,  and 
certainly  not  farther  back  than  three  years  prior  thereto* 
The  Court  held  that  the  present  plaintiff,  Abbie  Talbert,  could 
recover  damages  for  three  years  prior  to  the  date  of  the  writ 
and  up  to  the  present  time.     Defendant  excepted. 

Judgment  for  plaintiff.     Defendant  appealed. 

Mr.  O.  M  Rose,  for  plaintiff. 

Messrs.  T.  H.  Sutton  and  N.  W.  Ray,  for  defendant. 

Per  Curiam:  Moore,  the  original  plaintiff,  conveyed  to 
Mrs.  Talbert  after  the  action  was  brought.  The  Court  had  a 
right  to  substitute  her  as  a  party  plaintiff.  The  Code,  §  188. 
The  action  was  based  on  the  legal  title  alone,  the  plaintiff 
alleging  ownership  and  the  defendant  simply  denying  it 
The  refusal  of  the  Court  to  consider  the  equitable  defence,  in 
the  absence  of  any  pleading  setting  it  up,  was  proper.  There 
must  be  allegata  as  well  as  probata.  Neither  was  there  error 
in  the  refusal  to  allow  an  amendment  of  the  pleadings.  This 
was  a  matter  addressed  to  the  discretion  of  the  C'Ourt.    The 
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defendant,  however,  can  in  no  event  be  prejudiced,  as  his 

right  to  assert  his  equities  is  expressly  saved  by  the  judgment. 

We  think  there  was  no  error  in  the  charge  as  to  damages. 

Modified. 


JESSE  A.  GWALTNEY  v.  THE  SCOTTISH  CAROLINA  TIMBER 

AND  LAND  COMPANY. 

Adionfor  Damages — Floaiable  Streams — PraxMce — Evidence — 
Floating  Logs — Navigable  River — Riparian  Rights, 

1.  When,  upon  any  aspect  of  his  case,  viewed  in  the  most  favorable  light 

for  him,  the  plaintiff  is  entitled  to  recover,  the  issues  should  be 
submitted  to  the  jury. 

2.  In  an  action  for  damages  to  a  dam,  shown  to  have  been  done  by 

defendant's  floating  logs  in  an  unnavigable  river,  there  was  con- 
flicting evidence  as  to  whether  it  was  a  floatable  stream:  Held, 
that  the  burden  of  showing  its  character  as  such  was  on  the 
defendant. 

8.  A  river,  the  character  of  which  was  not  definitely  or  unquestionably 
shown,  in  which  logs  are  not  shown  to  have  been  floated  in  the 
parts  in  controversy  until  recently,  and  then  only  by  the  defend- 
ant, though  they  had  been  usually  floated  in  other  parts  of  the 
river  above  the  parts  used  by  the  defendant,  is  not  shown  to  be  a 
floatable  stream. 

4  Qiuery,  as  to  whether  in  floatable  streams  the  right  to  float  logs  should 
not  be  exercised  with  reference  to  the  rights  of  riparian  pro- 
prietors. 

MacRab  and  Burwbll,  JJ.,  concurring. 
Clark  and  Avert,  JJ.,  dissenting. 

This  was  a  civil  action,  tried  at  the  December  Term,  1890, 
of  Buncombe  Superior  Court,  before  Philips^  J. 

At  the  close  of  plaintiff's  evidence,  the  character  of  which 
may  be  gathered  from  the  opinions  and  dissenting  opinion, 
the  Ck)urt  intimated  that,  assuming  the  facts  as  testified  to  be 
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true,  the  plaintiff  could  not  recover,  and  that  he  would  so 
instruct  the  jury.  Whereupon,  the  plaintiff  submitted  to  non- 
suit and  appealed. 

Below  will  be  found  the  complaint  and  answer — 

1.  That  on  or  about  the  12th  day  of  January,  1888,  the 
plaintiff  was,  and  still  is,  the  owner  and  in  the  possession  of 
a  tract  of  land  lying  in  the  county  of  Buncombe,  State  of 
North  Carolina,  on  the  east  side  of  French  Broad  river,  at  the 
mouth  of  a  small  branch  called  Davis  branch,  about  two 
miles  south  of  Alexander,  in  said  county. 

2.  That  plaintiff  had,  several  years  prior  to  the  12th  day 
of  January,  1888,  erected  out  of  stone  and  wood,  at  a  cost  of 
thirteen  hundred  dollars  ($1,300),  a  dam  and  fishery,  extend- 
ing along  the  said  river  opposite  the  plaintiff's  land  (plain- 
tiff's land  extending  to  and  being  along  the  banks  of  the 
river),  for  the  purpose  of  trapping  fish  from  siid  river. 

3.  That  the  plaintiff  caught  yearly  in  the  said  fishery  large 
quantities  of  fish,  sufficient  to  supply  his  family  and  the  men 
employed  on  his  farm,  and  also  enabling  him  to  sell  large 
quantities  of  fish  ;  that  the  value  of  the  fish  consumed  bj'  his 
family  and  his  employees  was  five  hundred  dollars  (§500) 
yearly,  and  the  sale  of  fish  brought  him  a  yearly  revenue  of 
five  hundred  dollars  ($500). 

4.  That  the  said  French  Broad  river,  at  the  point  at  which 
said  dam  and  fishery  are  situated,  is  not  a  navigable  stream, 
and  that  the  said  dam  erected  by  the  plaintiff  did  not  extend 
entirely  across  the  river,  but  only  about  two-thirds  (f )  across, 
and  that  one-third  (J)  of  the  river  was  open  for  the  use  of  the 
public,  and  made  a  suitable  passage-way  for  logs,  or  other 
things  floating  or  rafted  down  said  river,  and  for  the  free 
passage  up  and  down  said  stream  for  fish. 

5.  That  commencing  in  the  month  of  October,  1887  (and 
from  that  time  until  now),  the  defendant  undertook  to  float 
down  the  said  river  from  the  counties  of  Henderson  and 
Transylvania  large  quantities  of  poplar  logs  from  twelve  (12) 
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to  twenty  (20)  inches  in  diameter,  and  from  twelve  (12)  to 
sixteen  (16)  feet  in  length,  and  on  the  said  12th  day  of  Jan- 
uary, 188S,  was  engaged  in  the  business  of  floating  the  said 
logs  down  the  said  river. 

6.  Tliat  the  defendant,  on  the  said  12th  day  of  January, 
1888,  took  so  little  and  such  bad  care  in  the  direction  and 
management  of  the  floating  of  said  logs,  that  large  quantities 
of  said  logs,  to-wit,  the  number  of  one  hundred  and  fifty 
(150),  by  and  through  its  carelessness,  negligence  and  misman- 
agement, gathered  and  lodged  in  plaintiff's  said  dam  and 
fishery,  and  utterly  demolished  and  destroyed  both  the  said 
dam  and  the  said  fishery. 

7.  That  by  reason  of  the  utter  destruction  of  said  dam  and 
fishery,  the  said  plaintiff  has  been  damaged  to  the  amount 
of  thirteen  hundred  dollars  ($1,300),  the  amount  actually 
expended  by  him  in  the  erection  of  said  dam  and  fishery,  and 
has  also  been  deprived  of  the  revenue  derived  from  the  con- 
sumption and  sale  of  fish  caught  from  the  said  fishery,  to  his 
damage  fifteen  hundred  and  eighty-three  dollars  and  thirty- 
three  cents  ($1,583.33). 

8  The  plaintiff  is  pecuniarily  unable  to  rebuild  said  dam 
and  fishery,  and  will  be  deprived  of  the  use  of  the  same  for  a 
long  tinae,  to  his  damage  one  thousand  dollars  ($1,000). 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant — 

1.  For  the  sum  of  thirty-eight  hundred  and  eighty-three 
and  3a-100  dollars  ($3,883.33). 

2.  For  the  costs  of  this  action. 

And  for  a  second  cause  of  action,  the  plaintiff  says — 
1.  That  at  the  time  stated  in  the  first  cause  of  action,  the 
plaintiff  was  lawfully  possessed  of  a  certain  fishery  in  the 
French  Broad  river  at  the  point  described  in  the  said  first 
cause  of  action  and  constructed  and  maintained  as  therein 
mentioned  of  great  value,  to-wit,  five  thousand  dollars  ($5,000). 
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2.  That  being  so  lawfully  possessed,  and  in  the  enjoyment 
of  said  fishery,  on  the  12th  day  of  January,  1888,  the  defend- 
ant wrongfully  and  negligently  suffered  and  permitted  cer- 
tain logs,  which  they  were  engaged  in  floating  and  rafting 
down  said  river,  to  be  driven  against  and  upon  plaintiff's 
said  dam  and  fishery,  whereby  the  same  was  totally  destroyed, 
to  his  great  damage,  to-wit,  in  the  sum  of  thirty-eight  hun- 
dred and  eighty-three  and  33-100  dollars  (153,883.33). 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant — 

1.  For  the  sum  of  thirty-eight  hundred  and  eighty-three 
and  33-100  dollars  ($3,388.33). 

2.  For  the  costs  of  this  action. 

And  the  said  defendant,  answering  complaint  of  the  plain- 
tiff, heretofore  filed  herein,  says — 

1.  That  the  allegations  of  the  first  paragraph  of  the 
amended  complaint  are  untrue. 

2.  That  the  allegations  of  the  second  paragraph  of  the 
amended  complaint  are  untrue. 

3.  That  the  allegations  of  the  third  paragraph  of  the 
amended  complaint  are  untrue. 

4.  That  the  allegations  of  the  fourth  paragraph  of  the 
amended  complaint  are  untrue. 

5.  That  the  allegations  of  the  fifth  paragraph  of  the 
amended  complaint  are  untrue. 

6.  That  the  allegations  of  the  sixth  paragraph  of  the 
amended  complaint  are  untrue. 

7.  That  the  allegations  of  the  seventh  paragraph  of  the 
amended  complaint  are  untrue. 

8.  That  the  allegations  of  the  eighth  paragraph  of  the 
amended  complaint  are  untrue. 

And  the  defendant,  answering  the  second  cause  of  action 
alleged  in  the  said  amended  complaint,  says — 

1.  That  the  allegations  contained  in  paragraph  one  of  the 
said  second  cause  of  action  are  not  true. 
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2.  That  the  allegations  contained  in  paragraph  two  of  the 
said  second  cause  of  action  are  not  true. 

For  further  defence,  the  defendant  alleges — 

1.  That  the  said  French  Broad  river  is  such  a  stream  as 
is  capable  of  being  used  for  floating  rafts,  boats  and  logs,, 
and  is,  in  this  sense,  a  navigable  stream,  and  subject  to  the 
puble  use  as  a  public  highway  and  easement,  and,  as  such 
public  highway  and  easement,  has  been,  for  a  long  time 
prior  to  the  1st  day  of  October,  1887,  and  before  the  plaintiff 
erected  said  dam,  if  he  erected  it  at  all,  so  used  by  all 
persons  desiring  to  float  logs  and  rafts  and  boats  thereon. 

Wherefore,  the  defendant  demands  judgment  against  the 
plaintiff  herein  for  its  costs. 

Messrs.  Theo.  F.  Davidson  and  Thomas  A.  Jones,  f6r  plaintifi^* 
Mr.  Charles  A.  Moore,  for  defendant. 

Shepherd,  C.  J. :  At  the  close  of  the  testimony,  his  Honor 
intimated  an  opinion  ''  that,  assuming  the  facts  testified  to 
be  true,  the  plaintiff  was  not  entitled  to  recover,"  and  there- 
upon the  plaintiff  submitted  to  nonsuit  and  appealed.  The 
question  in  issue  was  whether  the  French  Broad  river,  from 
Asheville  down  to  the  plaintiff's  dam,  was  a  floatable  stream- 
There  was  testimony  relating  to  the  character  of  the  river 
above  Asheville,  and  also  variant  if  not  conflicting  testimony 
as  to  its  floatable  capacity  below  that  city.  It  would  be  diflB- 
cult,  therefore,  to  ascertain  upon  what  facts  his  Honor  based 
his  ruling,  unless  we  consider  that  he  meant  that  in  no  aspect  of 
the  testimony  could  the  plaintiff  maintain  his  action.  This^ 
of  course,  is  the  view  which  we  must  take,  and  it  is  our  duty 
to  base  our  judgment  upon  that  testimony  which  is  most 
favorable  to  the  plaintiff.  We  are  not  permitted  to  attempt 
a  reconciliation  of  the  testimony  so  as  to  make  out  a  case  for 
the  defendant,  but  we  should  examine  it  with  the  opposite 
view  of  ascertaining  whether  there  is  any  evidence  which 
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tends  to  sustain  the  plaintiff's  action.  Gould  on  Pleading, 
ch.  9,  see.  65;  Knight  v.  Railroad^  decided  at  this  term; 
Bond  V.  Wool,  107  N.  C,  146. 

Now  the  plaintiff's  dam,  having  been  injured  by  the  logs 
of  the  defendant,  as  stated  by  the  witnesses,  it  was  incumbeDt 
on  the  latter  to  show  that  the  river  was  a  floatable  stream  at 
the  point  where  the  injury  was  inflicted,  and,  if  it  has  failed  to 
do  this,  the  plaintiff  was  entitled  to  recover.  It  is  said  that 
^'  it  is  not  necessary,  in  order  to  establish  the  easement  in  a 
river,  to  show  that  it  is  suceptible  of  use  continuously  during 
the  whole  year  for  the  purpose  of  floatage ;  but  it  is  sufficient 
if  it  appear  that  business  nsen  may  calculate  that,  with  tol- 
erable regularity  as  to  the  season,  the  water  will  rise  to  and 
remain  at  such  a  height  as  will  enable  them  to  make  it  profit- 
able to  use  it  as  a  highway  for  transporting  logs  to  market 
or  mills  lower  down."  Accepting  this  as  a  correct  proposition 
of  law,  we  are  unable  to  see  how  the  defendant  has  brought 
itself  within  its  terms.  It  appears  from  the  testimony  of 
B.  B.  Justice  that  the  water  "  above  Asheville  is  stiller  and 
sleeper,"  and  while  it  is  stated  by  the  witness  Wilkerson  that 
the  river  has  been  used  for  floating  logs  for  fifteen  or  twenty 
years,  he  expressly  testifies,  Ufion  further  examination,  that 
the  statement  was  made  in  reference  to  the  river  above 
Asheville. 

It  is  apparent  from  the  testimony  of  the  witness  Wilkerson 
that  all  of  his  floating  was  done  above  Asheville,  and  it  does 
not  show  that  there  has  been  any  floating  of  logs  below  that 
place  except  what  has  been  done  by  the  defendant,  and  as 
to  this  he  does  not  state  how  long  the  defendant  has  been  so 
using  the  river,  or  its  condition  when  the  floating  was  done. 
It  is  perfectly  consistent,  therefore,  with  the  testimony  of 
the  witness  Zachary,  who  says  that  he  and  his  brother,  between 
the  first  of  December,  1887,  and  the  first  of  May,  1888,  put 
logs  in  the  river  for  the  defendant,  to  go  to  its  mill  in  Knox- 
ville,  Tenn.    The  witness  Garret  testifies  that  prior  to  the 
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organization  of  the  defendant  no  logs  were  floated  down  the 
river  from  Asheville.  So,  taking  all  of  the  testimony,  we 
have  nothing  which  expressly  shows  that  the  river  below 
Asheville  was  ever  used  by  anyone  for  floating  logs  except 
during  the  six  months  mentioned  by  Zachary,  and,  for  aught 
that  appears,  the  floating  may  have  been  done  in  time  of  extra- 
ordinary freshets.  Neither  is  there  any  definite  testimony  as 
to  the  character  of  the  river  below  Asheville,  as  it  is  by  no 
means  certain  whether  Zachary's  testimony  on  this  subject 
does  not  refer  to  some  point  above  that  place,  where  he 
seems  to  have  resided,  and  where  he  worked,  as  testified, 
for  the  defendant.  When  we  add  that  it  is  stated  by  one 
of  the  witnesses  that  the  river  "  is  not  capable  of  floating  logs 
wdess  there  is  a  freshet "  it  would  seem  that  the  defendant  has 
iailed  to  bring  itself  within  the  principles  above  mentioned. 
How  can  it  be  said,  upon  such  testimony,  that  *' business  men 
may  calculate  that,  with  tolerable  regularity  as  to  the  season," 
the  water  below  Asheville  can  be  profitably  used  for  the 
floatage  of  logs?  An  ingenious  advocate  might  possibly 
induce  a  jury  to  come  to  such  a  conclusion,  but  it  is  very  cer- 
tain that  this  Court  has  no  right  to  do  so;  and  especially  is 
this  true  when  we  consider  that  it  is  our  duty,  not  to  deter- 
mine whether  there  is  any  evidence  to  sustain  the  defence, 
but  whether  there  is  any  possible  view  of  the  testimony  upon 
which  the  plaintiff  may  recover.  As  we  have  indicated,  it 
must  be  assumed  that  the  plaintifi*  has  suffered  injury  at  the 
hands  of  the  defendant,  and,  the  river  not  being  a  navigable 
stream,  it  is  incumbent  upon  the  defendant  to  establish  that 
it  is  floatable  within  the  legal  meaning  of  that  term.  This 
being  so,  we  cannot  see  how  the  case  could  have  been  taken 
from  the  jury.  It  is  true  that  the  plaintifi*  cannot  contradict 
his  own  witnesses,  but  as  we  have  seen  that,  taking  all  that 
they  testify  to  be  true,  it  is  doubtful  whether  it  makes  out  a 
case  for  the  defendant,  and  it  is  very  certarn  that,  if  we  take 
the  view  most  favorable  to  the  plaintifl*,  he  is  entitled  to 
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recover.  There  being  some  testimony  tending  to  sustain  the 
action,  we  think  tliat  we  should  simply  grant  a  new  trial 
without  attempting  to  pass  upon  the  very  important  ques- 
tions discussed  by  counsel. 

Conceding  that  this  is  a  floatable  stream  (and  we  think 
there  is  testimony  tending  to  show  that  it  is),  another  serious 
question  to  be  determined  is  whether  the  right  to  float  logs 
must  not  be  exercised  with  reference  to  the  rights  of  riparian 
proprietors.  To  sustain  the  nonsuit  in  this  case  would,  we 
fear,  be  construed  as  an  indication  that  the  right  of  floatage 
is  paramount  to  all  other  interests,  and  we  are  not  prepared 
to  assent  to  such  a  proposition.  However  this  may  be,  we 
think  the  facts  should  either  be  ascertained,  or  that  there 
should  be  instructions  clearly  presenting  the  questions  to  be 
determined.  Uutil  this  is  done,  we  should  refuse  to  decide 
questions  involving  such  grave  consequences  to  a  large  num- 
ber of  citizens  owning  property  on  the  said  river. 

Error. 

BiRWELL,  J.:  I  concur  in  the  opinion  of  the  Chief  Justice. 

MacRae,  J.,  concurring:  His  Honor  held  that,  assuming 
the  truth  of  the  facts  testified  to,  the  plaintiff  was  not  entitled 
to  recover;  whereupon,  the  plaintiff  submitted  to  a  nonsuit 
and  appealed.  This  makes  it  necessary  fur  us  to  consider  the 
evidence  in  the  most  favorable  light  to  the  plaintiff,  and 
determine  whether  he  had  entirely  failed  to  make  out  his 
case,  or  was  there  suflScient  evidence  to  have  been  submitted 
to  the  jury  Upon  proper  issues  before  the  judgment  of  the 
Court  ould  be  pronounced.  No  issues  seem  to  have  been 
franuvi,  but  several  interesting  questions  must  have  been 
presented  to  the  jury,  if,  in  the  opinion  of  the  presiding 
Judge,  the  evidence  had  called  for  their  consideration.  Upon 
the  main  issue,  whether  the  plaintiff's  dam  and  fishery  had 
been  destroyed  by  the  negligence  of  defendant,  as  alleged  in 
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the  compIaiDt,  there  arose  questions  which  might  havebeei> 
framed  into  other  issues,  or  comprehended  in  that  which 
has  been  indicated  aa  the  principal  one  arising  upon  the 
pleadings. 

After  having  ascertained  from  the  evidence  whether  the 
plaintiff,  as  he  alleged,  was  the  owner  of  land  upon  the 
hanks  of  the  French  Broad  River,  and  in  the  possession  of 
valuable  erections  in  the  stream  used  by  him  as  a  fishery,  it 
i/vonld  have  been  necessary  for  the  jury  to  have  ascertained 
the  character  of  the  stream — whether  the  same  is  such  a 
stream  as  is  capable  of  being  used  for  floating  rafts,  boata 
and  logs,  and  is  in  this  sense  a  navigable  stream  and  subject 
to  the  public  use  as  a  public  highway  and  easement,  as 
alleged  in  the  answer.  It  is  purely  a  question  of  fact  depen- 
dent upon  the  capacity  of  the  stream,  the  products  of  the  * 
country,  and  the  profitableness  or  unprofitableness  of  its  use 
in  that  manner.    Wood  on  Nuisance,  sec.  464,  2d  ed. 

The  leading  case  on  the  subject  of  the  law  of  watercourses 
in  North  Carolina  is  State  v..Gfenn,  7  Jones,  321,  in  which 
the  late  Judge  Battle,  in  a  very  able  opinion,  discussed  the 
rights  of  the  public,  and  of  the  riparian  owners,  and  of  the 
owners  of  the  beds  of  these  streams.  He  divides  them  into 
three  classes — 

"  1.  All  bays  and  inlets  on  the  coast  where  the  tide  ebbs 
and  flows,  and  all  other  waters  which  can  be  navigated  by 
sea- vessels,  are  navigable  waters,  publici  jxuris — not  confining 
them  to  the  criterion  of  ebb  and  flow  which  obtains  in 
England. 

*•  2.  All  the  rivers,  creeks  and  other  watercourses  not 
emhraced  in  the  above  description,  but  which  are  in  fact 
8u£Qciently  wide  and  deep  to  be  navigable  by  boats,  flats 
and  rafts,  are  technically  styled  unnavigable,  and  are  open 
to  be  appropriated  by  individuals  by  grants  from  the  State 
under  thejentry  laws.  When  the  bed  of  the  watercourse  is^ 
not  included  in  the  grant,  but  the  stream  is  called  for  as  one 
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of  the  boundaries,  the  grantee  is  entitled,  as  an  incidental 
easement,  to  go  to  the  middle  of  the  stream,  and  may  exer- 
•cise  and  enjoy  that  easement  for  tli^  purpose  of  catching 
fish,  or  in  any  other  manner  not  incompatible  with  the  right 
-which  the  public  have  in  the  stream  for  water  communica- 
tion between  different  points  on  it." 

In  the  third  class  he  places  all  the  rivulets,  brooks  and 
-other  streams  which  from  any  cause  cannot  be  used  for  inter- 
communication by  inland  navigation,  and  these,  he  says,  are 
entirely  the  subjects  of  private  ownership. 

While  it  will  be  noticed  that  the  second  class  is  by  his  defi- 
nition confined-to  such  as  are  sufficiently  wide  and  deep  to 
<be  navigable  by  "  boats,  fiats  and  rafts,"  no  mention  is  made 
of  logs.  The  timber  interests  had  not  then  assumed  the  pro- 
portions which  they  have  at  this  day  in  North  Carolina,  but 
it  is  interesting  to  note  that  during  the  same  year,  and  some 
months  before  the  opinion  was  delivered,  the  General  Assem- 
bly had  passed  an  act  amending  chapter  100  of  the  Revised 
Oode,  concerning  rivers  and  creeks,  and  giving  the  Commis- 
sioners power  to  "  lay  off  gates,  with  slopes  attached  thereto, 
upon  any  mill-dam  built  across  such  stream,  of  such  dimen- 
sions and  construction  as  shall  be  sufficient  for  the  convenient 
passage  of  floating  logs  and  other  timber,  in  cases  where  it  may 
be  deemed  necessary,"  &c.  Thus  it  will  be  seen  that  the  Legis- 
lature at  that  time  recognized  the  necessity  of  keeping  open 
the  streams  for  the  passage  of  timber,  then  as  now  an  impor- 
tant article  of  commerce,  and  it  may  well  be  that  logs  would 
have  been  included  in  the  list  with  boats,  flats  and  rafts,  if 
-the  attention  of  the  learned  Judge  had  been  called  to  it.  It 
will  not  be  necessary  to  cite  the  many  cases  in  our  Court,  before 
and  since  that  to  which  I  have  specially  referred.  But  in  the 
case  of  McLaughlin  v.  Manufacturing  Co.,  103  N.  C,  100,  for 
the  first  time  I  see  an  allusion  to  another  class  of  streams 
<;alled  floatable — a  term  now  in  general  use,  especially  in 
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those  States  where  there  are  great  timber  interests,  as  in  the- 
Nortbeastern  States  and  upon  the  Great  Lakes. 

Floatable  streams  are  said  to  be  '^capable  of  valuable  use 
in  bearing  the  products  of  mines,  forest  and  tillage  of  the 
country  it  traverses  to  mills  and  markets." 

I  am  inclined  to  admit  (and  I  suppose  his  Honor  was  of 
this  opinion)  that  from  the  testimony  in  this  case  it  was 
proved  that  the  French  Broad  river,  at  the  point  of  inquiry 
and  above  and  below,  is  a  floatable  stream,  but  if  from  this 
assumption  he  was  led  to  the  conclusion  that  therefore  the 
defendant  might  place  his  timber  in  the  river  to  be  carried 
by  the  rising  waters  without  a  guide  or  driver,  and  with- 
out regard  to  the  safety  of  the  property  of  riparian  owners 
and  their  erections  in  and  upon  the  stream,  and  if  for 
this  reason  he  intimated  his  opinion  that  upon  his  own  evi- 
dence the  plaintiff  was  not  entitled  to  recover,  I  have  grave 
doubts  as  to  the  correctness  of  the  conclusion.  Clearl  v,  under 
our  authority,  from  the  earliest  case  cited  in  State  v.  Olenn  to 
McLaughlin  v.  Manufacturing  Co.,  it  is  held  that  the  owners  of 
the  adjacent  lands  had  the  right  to  use  the  water  to  the  thread 
of  the  stream  in  the  watercourses  styled  technically  unnavi- 
gable,  even  where  the  bed  of  the  stream  had  not  been  granted, 
so  as  not  to  obstruct  the  public  or  its  right  of  floatage. 

The  authorities  upon  the  subject  of  watercourses  and  the 
rights  of  navigators  and  riparian  proprietors  are  abundant, 
and  ever  increasing  in  number  in  many  of  the  States  and  in 
Canada,  and  it  would  serve  no  good  purpose  to  quote  more 
than  is  sufficient  to  give  weight  to  our  proposition. 

In  the  case  of  Gaston  v.  Mace,  33  W.  Va.,  14,  navigable 
streams  are  divided  into  (1)  tidal  streams;  (2)  those  non-tidal, 
but  navigable  for  boats  or  lighters,  and  (3)  floatable,  to  which 
last  class  are  given  the  definition  we  have  quoted,  supra,  and 
in  relation  thereto  a  quotation  is  used  from  Lancy  v.  Clifford,, 
54  Me.,  487. 
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'^  A  stream,  which,  in  its  natural  condition,  is  capable  of 
being  used  for  floating  logs,  lumber  and  rafts,  is  subject  to  the 
public  use  as  a  highway,  though  it  be  private  property  and 
not  strictly  navigable.  This  right  of  the  public,  however, 
•must  be  exercised  in  a  reasonable  manner.  *  *  ^  The 
various  purposes  for  which  such  a  highway  is  used  by  the 
public,  whether  for  transporting  merchandise,  rafting,  driv- 
in^r  or  booming  logs,  or  securing  them  at  the  mill  afterwards, 
if  necessary,  require  so  much  space  as  temporarily  to  obstruct 
the  wtiy,  but  if  parties  so  conduct  themselves  in  this  business 
as  to  discommode  others  as  little  as  is  reasonably  practicable, 
the  law  holds  them  harmless.''  Speaking  of  the  conflict 
of  interests  between  the  navigators  and'  the  riparian  owners, 
"*'  the  common  law  *  *  *  furnishes  a  solution  of  this  diffi- 
culty by  allowing  the  owner  of  the  soil,  over  which  a  float- 
able stream  which  is  not  technically  navigable  passes,  to  build 
a  dam  across  it  and  erect  a  mill  thereon,  provided  he  fur- 
nishes a  convenient  and  suitable  sluice  or  passage-way  for  the 
public  by  or  through  his  erection.  In  this  way  both  these 
rights  may  be  exercised  without  substantial  prejudice  or  incon- 
venience." 

I  might  well  adopt  this  language  in  regard  to  the  rights  of 
Jhaters  upon  streams  of  the  character  indicated,  where  the  bed 
of  the  stream  has  not  been  granted,  and  where  the  riparian 
owners  have  the  right  to  use  the  waters  to  the  thread  of  the 
stream. 

I  may  take  a  passage  from  section  1 10  of  Gould  on  Waters: 
"The  rights  of  the  public  are  not  superior  to  private  rights 
in  streams  which  are  merely  floatable,  to  the  same  extent  as 
in  rivers  which  are  capable  of  more  extended  navigation. 
*  *  *  But  the  right  of  floatage  is  not  exclusive  of  the  use 
of  the  water  for  machinery,  and  the  rights  of  the  public  and 
those  of  the  riparian  owners  are  both  to  be  enjoyed  with  a 
proper  regard  to  the  existence  and  preservation  of  the  other. 

**  If  dams  are  so  constructed  as  to  limit  the  public  passage 
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to  a  small  portion  of  the  stream,  and  sufficient  provision  is 
made  for  the  passage  of  logs,  the  public  cannot  complain, 
while  those  who  exercise  the  right  of  floatage  are  liable  to 
the  riparian  owners  for  such  exercise  of  the  common  right  as 
causes  them  an  injury." 

We  conclude  that  the  plaintiff  was  at  any  rate  entitled  to 
have  the  jury  pass  upon  the  question  whether  he  was  dam- 
aged by  the  negligent  manner  in  which  the  logs  were  driven 
down  the  stream,  under  proper  instructions. 

In  the  case  of  Lewis  v.  Keeling^  1  Jones,  299,  where,  in 
Chowan  river,  a  navigable  stream,  the  steamer  ran  over  the 
seine  and  injured  it,  the  right  of  navigation  was  undoubtedly 
paramount  to  that  of  fishing;  it  was  clearly  intimated  that 
while  the  steamer  had  the  right  to  run  over  the  seine  in  the 
bona  fide  prosecution  of  its  business,  it  could  not  do  so  wan- 
tonly or  unnecessarily.  The  brief  the  late  Judge  Barnes  in 
this  case  has  abundant  authority  to  show  that  if  the  defend- 
ant negligently  destroyed  plaintiff's  property,  even  if  it  were 
a  nuisance,  he  is  liable  for  its  value.  And  this  might  apply  to 
our  present  case,  even  though  it  were  clear  that  plaintiff's 
erection  over-passed  the  thread  of  the  stream. 

If  the  intimation  of  his  Honor  and  consequent  nonsuit  of 
the  plaintiff  would  have  the  effect  to  declare  that  the  river 
in  question  is  what  is  now  called  a  floatable  stream,  the  prin- 
ciple involved  might  affect  many  rivers  in  North  Carolina 
with  varied  riparian  rights  and  valuable  interests.  Great 
care  should  be  exercised  in  the  settlement  of  the  law  in  North 
Carolina  between  important  and  sometimes  conflicting  inter- 
ests. The  decisions  in  other  States  on  kindred  subjects,  in 
many  cases,  depend  upon  local  usage  or  special  legislation. 
We  must  look,  in  a  great  measure,  to  our  own  statutes  and  to 
the  common  law  as  interpreted  by  our  own  Court. 

I  desire  to  make  no  intimation  with  regard  to  streams 
where  the  bed  has  been  granted  by  the  State.  As  far  as  the 
evidence  in  this  case  shows,  the  lands  of  the  plaintiff  and 
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of  those  through  whom  he  derives  title  out  of  the  State,  are 
bounded  by  the  river,  giving  them,  as  I  have  said,  the  right 
to  the  use  of  the  stream  to  its  thread. 

Without  pursuing  our  inquiries  further,  it  seems  to  me 
that  his  Honor  ought  to  have  permitted  the  case  to  go  to  the 
jury  with  instructions  as  to  the  law  bearing  upon  suitable 
issues. 

Clark,  J.,  dissenting. 

Avery,  J.,  dissenting:  While  the  criterion  by  which  the 
navigability  of  waters  was  determined  in  England  has  not 
been  adopted  as  a  test  in  America,  the  rule  established  in 
both  countries  is  founded  upon  the  same  substantial  reason, 
that  where  a  particular  watercourse  can  be  relied  upon  with 
tolerable  regularity  as  a  highway  for  transporting  valuable 
products  of  an  extensive  section  of  country  to  market,  those 
who  are  engaged  in  conducting  such  commerce  have  an 
easement  superior  to  the  right  of  the  owner  of  the  soil  or  the 
riparian  proprietor.  Tfiunder  Bay  Co,  v.  Speechly,  31  Mich., 
336;  Moore  v.  Sanborn,  2  Mich.,  519  (59  Am.  Dec.,  p.  20); 
Walker  v.  Allen,  72  Ala.,  456;  Little  Rock,  etc.,  Railroad  Co.  v. 
Brook8,  39  Ark.,  403 ;  The  Montello,  20  Wall.,  441 ;  Broad- 
nax  V.  Baker,  94  N.  C,  681  ;  Brown  v.  Chadboum,  31  Me.,  9; 
6  Lawson's  R.  &  Rem.,  sec.  2928  ;  Wood  on  Nuisances,  sec. 
588 ;  Davis  v.  Wiusloxo,  51  Me.,  264  and  note  81  Am.,  sec. 
582  ;  Angell  on  Highways,  sec.  55;  Angell  on  Watercourses, 
sec.  537  ;  The  Daniel  Ball,  10  Wall.,  563;  Hikok  v.  Hine,  13 
Am.  Rep.,  255 ;  Siaie  v.  Narrows  Island  Club,  100  N.  C,  477. 

In  England  the  streams  above  tide-water  were  seldom,  if 
ever,  made  to  subserve  such  useful  purposes ;  but  in  many 
portions  of  America  there  are  rivers  that  afford  an  outlet 
(and  freqently  the  only  one)  for  most  valuable  ores  and  tim- 
ber. It  has  been  well  said,  that  "  in  the  most  approved  mod- 
ern sense  of  the  term  in  this  country,  navigable  waters  include 
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all  those  which  afford  a  channel  for  useful  commerce.  Such 
iKraters  are  public  highways  of  common  right."  16  Am.  and 
Eng.  Enc,  p.  236. 

This  Ck)urt  distinctly  recognized  the  principle  that  the 
right  of  a  riparian  proprietor  of  both  banks  was  servient  to 
the   easement  of  the  public  in  the  water  for  the  purpose  of 
carr3'ing  to  market  whatever  of  the  products  of  the  country 
could  be  transported  upon  it  in  Slate  v.  GlenUf  7  Jones,  321 ; 
using    the  language  afterwards  quoted  in  State  v.  Narrows 
IsUiyid  Clnhy  supra,    "  As  the  riparian  proprietor  of  the  land 
on  both  sides  of  the  stream,  he  is  clearly  entitled  to  the  soil 
entirely  across  the  river  fSuhject  to  an  easement  to  th^  public  for 
iJie  purpose  of  transportation  of  limey  flour  and  other  articles  in 
flats  and  canoes"     It  was  in  evidence  in  that  case,  that  flat- 
boats  could  be  used  and  had  been  employed  in  carrying  the 
articles  mentioned  on  the  Yadkin  river.     It  was  in  evidence, 
and   not  disputed,  that  the  French  Broad  river  had   been 
used  for  transporting  logs  for  fifteen  or  twenty  years,  as  high 
up  as  twenty-six  or  twenty-eight  miles  above  the  plaintiff's 
fish-traps ;  that  it  was  probably  susceptible  to  such  use  to  a 
point  further  up  the  main  stream,  and  that  within  thesrction 
actually  used  three  tributaries,  Swannanoa,  Little  river  and 
Mud  creek,  emptied  into  it.     Without  considering  the  addi- 
tional faciliti*  s  that  may  have  been  afforded  by  the  smaller 
streams  for  bringing  timber  to  the  French  Broad,  we  must 
conclude  that  its  use  as  an  artery  of  commerce,  though  con- 
fined to  the  transportation  of  logs,  will  not  only  prove  valu- 
able to  those  engaged  in  manufacturing  lumber,  but  will 
furnish  a  channel  by  which  the  timber  in  a  large  area  of 
territory  extending  out  from  both  banks  of  the  river  may 
find  an  outlet  to  market.    As  none  but  the  most  valuable  hard- 
wood logs  will  bear  transportation  by  railway  from  points 
remote  from  the  coast,  as  a  rule  the  value  of  immense  forests 
is  often  left  to  depend  upon  local  demand  until  the  cheaper 
water  highways  are  utilized.     Hence,  public  policy,  as  well 
111—36 
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■as  reason,  upon  which  the  recognition  of  the  easement  in 
watercourses  is  founded,  have  inclined  the  Courts  to  sustain 
the  right  of  the  owners  of  large  forests  or  extensive  mining 
-districts  to  enjoy  the  privilege,  when  shown  to  be  very  val- 
uable to  them,  at  the  comparatively  insignificant  sacrifice 
on  the  part  of  a  riparian  proprietor  of  using  his  property  in 
subordination  to  it.  It  was  upon  such  consideration  that 
the  Courts  of  those  States  where  the  fresh-water  streams 
were  first  found  useful  in  the  development  of  mineral  or  well 
timbered  lands,  declared  that  the  reason  of  the  English  rule 
extended,  under  the  widely  different  circumstances  often 
existing  in  this  country,  not  only  to  navigable  tidal  streams 
and  fresh-water  streams  large  enough  for  boats  and  lighters, 
but  to  such  as  subserved  the  purpose  of  bearing  the  products 
of  the  mines,  forests  and  tillage  of  the  country  traversed  by 
them  to  mills  or  market.  Wood  L.  Nuis.,  sec  586 ;  16  Am. 
and  Eng.  Enc,  242  ;  Moore  v.  Sanborn,  2  Mich.,  526;  Brovnx 
V.  Chadboumey  mpra;  Lev/is  v.  Coffee,  77  Ala.,  190;  Treat  v. 
Lord,  42  Me.,  552;  Canfield  v.  Erie,  1  Mich.,  105;  Grand 
Rapids  V.  Jarvis,  30  Mich.,  308 ;  McLaughlin  v.  Mining  Co., 
103  N.  C,  100 ;  State  v.  White  Oak  River  Corporation,  at  this 
term. 

The  best  criterion  of  the  navigability  of  a  watercourse, 
therefore,  is  unquestionably  its  adaptability  for  the  purposes 
of  useful  commerce,  and,  bearing  this  controlling  principle 
in  mind,  we  see  no  sufficient  reason  for  the  arbitrary  dis- 
tinetion  which  counsel  contended  should  be  drawn  between 
transporting  logs  in  rafts  and  allowing  each  log  to  drift  or 
float  with  the  current  of  the  stream.  The  object  being  to 
develop  vast  forests  of  virgin  trees,  that  are  located  remote 
from  the  centers  of  trade,  by  utilizing  the  natural  force  of 
the  flowing  water  as  a  means  of  cheap  transportation,  the 
reasons  offered  for  sustaining  the  right  to  the  easement,  in  a 
sluggish  stream,  where  the  logs  can  be  floated  in  rafts,  and 
denying  its  existence  in  a  watercourse  of  much  greater  volume 


SEPTEMBER  TERM,  1892.  563 


GWAJLTNEY  V.   TIMBER  AND  LaND  CO. 


and  equal  depth,  because  it  is  studded  with  immense  rocks, 
and  the  fall  is  so  great  and  the  current  so  strong  that  rafts 
cannot  be  handled  with  safety,  seem  to  me  very  unsatisfac- 
tory. The  recogijition  of  the  distinction  would  prohibit  the 
development  of  the  mountain  section,  where  there  are  gen- 
erally strong  currents  and  sudden  falls,  though  Nature  had 
furnished  the  means  of  reaching  the  object  in  view  more 
certainly  and  expeditiously  by  using  the  swift  rather  than 
the  sluggish  current.  If  logs  were  attached  to  each  other 
80  as  to  form  large  rafts,  they  might  be  so  steered  as  to 
avoid  nets,  dams  and  other  obstructions  placed  in  water 
that  moves  slowly;  but,  even  though  no  large  stones  pro- 
truded above  the  surface  of  a  swift  stream,  it  would  be 
impossible  without  the  aid  of  a  steam  tug  to  protect  dams 
built  across  them  from  the  consequences  of  collision,  involv- 
ing much  more  danger  of  destroying  them  than  would  the 
lodging  of  logs,  one  at  a  time,  against  them.  In  this  view 
we  are  sustained  by  abundant  authority  in  those  States  where 
the  floating  of  logs  to  market  has  become  an  extensive  and 
profitable  industry.  Brown  v.  Chadbourne,  supra ;  Field  v. 
Log  Co.^  67  Wis.,  569 ;  Buchanan  v.  Grand  River  Co.,  48  Mich., 
364;  Muse  v.  Smith,  3  Oregon,  621;  Grand  Rapids  v.  Jarvis, 
supra;  Treat  v.  Lord,  supra. 

It  is  true,  that  in  one  or  two  of  the  States  where  the  for- 
ests are  not  extensive  or  the  timber  trees  very  valuable,  the 
rule  has  been  adopted  that  a  due  regard  for  the  rights  of 
owners  of  dams  requires  that  the  logs  should  either  be  trans- 
ported in  rafts  in  charge  of  some  persons  who  can  steer 
them,  or  that  during  the  season  when  they  are  being  floated 
men  should  be  posted  at  intervals  along  the  banks  of  streams 
to  prevent  a  collection  of  logs  at  any  one  point.  But  in 
States  where  timber  has  become  an  important  article  of  com- 
merce, the  better  rule  prevails  that  when  we  even  concede 
a  stream  to  be  a  public  highway,  all  private  rights  in  it 
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must  be  as  completely  subordinated  as  in  a  public  road  pass- 
ing through  land  of  private  individuals. 

The  Legislature  unquestionably  has,  on  the  one  hand,  the* 
power  to  make  any  obstruction  of  a  highway  indictable,  or, 
on  the  other,  to  permit  the  original  owner  of  the  land  in  the 
exercise  of  his  servient  right  to  erect  a  gate  across  the  high- 
way upon  certain  conditions  which  will  protect  the  public 
from  great  inconvenience  in  using  it.  In  the  same  way  the 
Legislature  has,  by  statute  {The  Code^  §  1849)  provided  that 
the  owner  of  land  on  one  bank  of  a  stream  may,  under 
certain  circumstances,  cause  a  mill-site  to  be  condemned. 
On  the  other  hand,  The  Code,  §  3706  et  aeq.,  clearly  recognizes 
the  doctrine  that  all  streams  that  are  susceptible  of  use  for 
commerce,  are  public  highways  which  may  be  taken  in 
charge  by  the  County  Commissioners  and  cleared  outand  im- 
proved at  the  expense  of  the  county,  and  placed  in  charge  of 
overseers  with  certain  designated  hands  subject  to  their  orders, 
just  as  is  done  in  reference  to  public  roads.  And  the  Legis- 
lature has,  in  the  most  explicit  terms,  recognized  also  the 
principle  that  streams  susceptible  of  use  for  floating  logs 
are  public  highways  in  which  the  public  have  a  right  supe- 
rior to  even  that  of  the  mill-owner,  who  has  the  fee-simple 
in  the  whole  bed  of  the  stream.  In  section  3712  of  The 
Code,  commissionerv^,  who  may  be  appointed  by  the  county 
authorities  "to  examine  and  lay  off  rivers  and  creeks  in 
their  county  "  (section  3710),  are  empowered  **  to  lay  off  gates 
with  slopes  attached  thereto^  upon  any  mill-dam  built  upon 
such  stream,  of  such  dimensions  and  construction  as  shall 
be  sufficient  for  the  convenient  passage  of  floating  logs  and 
other  timber." 

If  the  riparian  proprietor  or  owner  of  the  bed  of  the 
stream  had  a  right  superior  to  that  of  the  public,  it  would 
be  necessary  before  requiring  him  to  open  a  passway  in 
his  dam  to  condemn  and  pay  for  such  way  under  the 
right  of  eminent  domain.    But   it   is  because  all  streams 
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useful  for  commerce  are  natural  highways,  over  which  the 
sovereign  State  is  at  liberty  to  assert  the  right  of  control  for 
public  use  absolutely  or  only  to  a  limited  extent,  as  it  may 
elect,  that  the  owner  cannot  object  t  >  having  it  declared  sub- 
ject to  public  use  without  condemnation  and  compensation. 
Barnard  v.  Hinkley,  10  Mich.,  459;  16  Am.  and  Ei)g.  Enc, 
page  263,  note  3. 

The  statute  provides  for  laying  off  a  way  for  the  convenient 
passage  of  fioativg  logs,  not  rafts,  thus  shuwing  the  legisla- 
tive intent  to  protect  as  fully  the  right  of  a  man  who  has  but 
a  single  log,  to  mark  it  and  let  it  float  along  a  highway  in  this 
State  to  the  waters  of  the  Tennessee,  as  that  of  a  company 
that  has  capital  to  buy  immense  forests,  construct  rafts,  and 
to  80  enlarge  their  business  as  to  justify  them  in  posting  a 
line  of  sentinels  to  watch  and  steer  from  Asheville  to  Paint 
Rock.  If  the  public  has  an  easement  or  right  in  a  river  as 
a  highway,  it  is  the  olBBce  of  the  Legislature  to  restrict  the 
use  of  it  so  as  to  protect  mills,  fish-dams  and  bridges,  if  they 
think  best.  The  Courts  have  no  authority  by  their  judg- 
ments to  remedy  evils  for  which  it  is  within  the  province  of 
th«  law-making  power  alone  to  furnish  the  means  of  redress. 
Much  less  has  the  Court  a  right  arbitrarily  to  declare  that 
though  a  stream  useful  for  commerce  is  by  common  law  a 
public  highway,  it  can  be  used  only  by  persons  who  fasten 
logs  together  and  float  them  as  rafts.  It  seems  to  me  that  a 
Court  might  as  well  declare  that  one  who  drives  an  ox  or 
pair  of  oxen  shall  not  have  the  right  to  use  the  public  road, 
because  the  ox  is  less  manageable  and  more  apt  to  bring  a 
conveyance  into  collision  with  other  passing  vehicles  than 
horses  or  mules.  I  am  free  to  concede  that  there  has  been 
some  conflict  of  authority  on  this  subject,  and,  as  we  are  at 
liberty  now  to  align  this  Court  with  those  maintaining  either 
view,  it  is  well  for  us  to  remember  that  there  are  sixteen 
mountain  counties  lying  west  of  the  Blue  Ridge  in  North 
Carolina,  in  all  of  which  will  be  found  timber  of  great  value 
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that  can  never  find  its  way  to  market  except  by  the  swift 
mountain  streams,  that  are  for  the  most  part  utterly  incapa- 
ble of  floating  rafts,  but  many  of  which  will  transport  logs 
by  the  thousands  and  ultimately  deliver  them  at  the  market 
towns,  where  various  railroads  cross  the  Tennessee  river. 
Nature  has  provided  this  outlet  where  the  character  of  the 
country  is  such  that  railways  can  be  built  only  at  immense 
cost.  The  Legislature  has  already  defined  the  respective 
rights  of  mill-owners  and  log  floaters,  where  the  timber  inter- 
est assumes  such  magnitude  in  the  low  country  as  to  challenge 
the  attention  of  the  C«  unty  Commissioners 

It  may  not  be  amiss  to  call  attention  to  the  fact  that  the 
Legislature  has  also  asserted  its  right  to  have  all  fish-dams 
on  the  French  Broad  river  from  Paint  Rock  to  Brevard 
opened  for  the  free  passage  of  fish.  The  Code,  §  3410,  pro- 
vides that  no  person  shall  place  or  allow  to  remain  in  the 
French  Broad  river,  from  the  State  line  to  Brevard,  any 
dam  for  mill  or  factory  purposes,  unless  the  owner  thereof 
shall  construct  thereon,  at  his  own  expense,  a  sluice-way  for 
the  free  passage  of  fish,  of  a  width  of  not  less  than  three  feet 
nor  more  than  ten  feet.  It  may  be  well  to  remember  that 
the  Legislature  has  thus  declared  a  passway  of  not  more 
than  ten  feet  sufficient  for  all  purposes  between  Asheville 
and  Brevard,  where  the  river  is  admitted  to  be  a  floatable 
stream,  and  yet  a  raft  must  ordinarily  be  much  wider. 

In  section  3412  it  is  provided  that  no  other  obstruction  to 
the  passage  of  fish  shall  exist  or  be  built  between  the  desig- 
nated points  in  the  streams  hereinbefore  mentioned,  unless 
an  opening  of  not  less  than  twenty-five  feet  and  not  more 
than  seventy- five  feet,  embracing  the  main  channel  of  said 
streams,  shall  be  made  by  the  owner  of  such  obstructions 
within  twenty  days  after  notice  from  the  Board  of  Agricul- 
ture to  make  such  opening,  under  penalty  of  fifty  dollars  per 
day  for  each  day  such  obstruction  shall  remain  unopened. 
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I  think  that  the  statute  giving  the  County  CommissioDers 
the  power  to  take  charge  of  floatable  streams  is,  and  was 
intended,  to  be  merely  in  affirmance  of  the  common  law 
right  to  use  a  stream  capable  of  floating  logs  to  market  witb 
reasonable  regularity  for  a  portion  of  each  year,  and  a  grant 
of  authority  to  the  counties  for  the  public  benefit  to  keep 
such  streams  unobstructed,  just  as  a  public  road  is  kept  in 
good  condition.  Since  it  was  intimated  in  Glenn's  case,  and 
has  since  been  distinctly  declared,  that  there  is  such  a  thing 
as  a  stream  navigable  for  logs,  it  is  too  late  to  attempt  to  dis- 
tinguish between  the  dominant  right  of  the  public  for  that 
purpose  and  the  superior,  right  of  a  steamer  to  the  channel  of 
a  stream  large  enough  to  permit  its  passage.  McLaxighlin  v. 
Mining  Co.^supra;  State  v.  White  Oak  River  Corporation, decided 
at  this  term.  A  statute,  which  attempts  to  confer  on  mill- 
owners  the  right  to  obstruct  the  passage  of  fish  is  unconsti- 
tutional. He  maintains  his  obstruction  subject  to  the  right 
of  the  Legislature  to  require,  in  the  interest  of  other  riparian 
owners,  that  a  sufficient  passway  for  fish  be  opened  in  it.  & 
Am.  ami  Eng.  Enc,  p.  35. 

It  is  not  necessary,  in  order  to  establish  the  easement  in  a 
river,  to  show  that  it  is  susceptible  of  use  continuously  during 
the  whole  year  for  the  purpose  of  floatage,  but  it  is  sufficient 
if  it  appear  that  business  men  may  calculate  that,  with  tol- 
erable regularity  as  to  the  season,  the  water  will  rise  to  and 
remain  at  such  a  height  as  will  enable  them  to  make  it  profit- 
able to  use  it  as  a  highway  for  transporting  logs  to  market  or 
mills  lower  down.  When  prudent  business  men  may  regu- 
late their  expenditures  with  reference  to  the  anticipated  rise^ 
the  stream  becomes  a  factor  in  conducting  the  commerce  of 
the  country.  Walker  v.  Allen,  supra ;  Little  Rock  v.  Brooks, 
mpra;  Felzer  v.  Robinson,  3  Oregon;  Thunder  Bay  Co.  w 
Speeksly,  supra;  Morgan  v.  King,  35  N.  Y.,  454.  This  is  one 
of  many  instances  illustrating  how,  looking  always  to  the 
reason  upon  which  the  common  law  was  founded,  its  princi- 
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pies  may  be  expanded  so  as  to  meet  the  exigencies  arising 
in  the  development  of  a  new  country  under  conditions  that 
did  not  exist  in  England. 

There  was  evidence  introduced  by  the  plaintiff,  and  undis- 
puted, tending  to  show  that  the  river  had  been  utilized  for 
floatage  for  fifteen  years  for  a  distance  of  twenty-five  miles, 
at  least,  above  the  trap,  thus  offering  a  channel  for  shipment 
to  a  large  territory  and  numerous  persons,  and  that  one  per- 
son had  cut  four  million  feet  of  lumber  into  it  in  one  month. 
While  a  short  stream  or  arm  of  a  bay  might  not  be  declared 
a  highway  for  the  convenience  of  a  few  persons  interested  in 
a  small  territory,  the*  right  to  the  easement  may  always  be 
asserted  when  there  is  "  a  capacity  for  valuable  and  extensive 
floatage."  Moore  v.  Sanbovrne,  supra;  Wadsworth  v.  Smith, 
26  Am.  Dec,  525;  Rhodes  v.  Otis,  73  Am.  Dec,  439.  The 
witness  Zachary  testified  that  he  had  lived  on  the  French 
Broad  river  since  the  year  1869,  and  there  had  been  a  great 
deal  of  high  water  every  winter  since  that  date,  except  the 
two  last  winters,  but  during  those  two  it  had  been  high  enough 
to  float  logs. 

I  believe  that  the  majority  of  the  Court  concur  only  in  the 
view  that  the  testimony  left  the  question  whether  the  French 
Broad  river  below  Asheville  was  shown  to  be  capable  of 
floating  logs  to  market  during  the  winter  season  in  dispute, 
and  that  the  jury  should  have  been  allowed  to  pass  upon  it. 
As  I  interpret  the  testimony,  no  witness  stated  that  logs  could 
not  be  floated  during  every  winter.  It  is  probable  that  all 
would  have  testified  that  it  was  impracticable  to  float  rafts 
either  above  or  below  Asheville,  or  in  any  stream  west  of  the 
Yadkin. 

If  the  streams  are  only  open  as  a  highway  for  logs  in  that 
shape,  the  enforcement  of  the  rule  would  prove  an  embargo 
upon  that  species  of  commerce  on  every  stream  where  rocks 
and  shoals  abound,  and  render  it  necessary  to  condemn  the 
beds  of  such  streams  and  blast  out  the  rocks  before  they  can 
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be  Utilized  as  public  highways.  Town  of  Pierreport  v.  Loveless^ 
72  N.  Y.,  212 ;   Walker  v.  Board  of  PMic  Works,  16  Ohio,  540. 

But  it  seems  to  me  that  if  the  river  above  Asheville  had 
been  profitably  used  for  fifteen  years  for  floating  logs  to  mills 
located  there,  it  would  be  presumed  that,  according  to  the 
laws  of  Nature,  the  stream,  which  was  growing  larger  and 
more  powerful  below,  would  be,  for  the  same  period,  capable 
of  profitable  use  in  floating  single  logs.  The  immense  rocks 
below  might  burst  rafts  asunder,  but  while  a  stream  which 
had  been  cleared  out  for  navigation  above  Asheville,  miglit  be 
too  rough  for  steamers,  but,  according  to  all  observation  and 
experience,  it  could  not  have  been  so  small  or  so  rugged  that 
it  could  not  i)e  relied  on  for  transporting  logs. 

It  appearing  from  the  testimony  that  a  large  number  of 
logs  had  been  floated  by  the  defendant,  its  agents  and  others, 
from  points  above  the  dam,  and  had  reached  their  destina- 
tion below  without  stopping,  the  fact  that  a  number  may 
have  been  washed  ashore  or  drifted  against  rocks  or  other 
obstructions  in  the  river  and  remained  until  started  from 
their  places  of  lodgment  in  nowise  affects  its  navigability. 
Wood,  supra,  sec.  588 ;    Wood  v.  Chad  bourne,  supra. 

The  Tar  river,  between  Tarboro  and  Greenville,  in  our 
own  State,  is  usually  too  low  for  several  months  in  each  year 
for  navigation  by  the  steamers  that  ply  between  the  two 
points,  and  the  rains  that  raise  the  river  do  not  recur,  at 
fixed  periods  any  year,  yet  they  come  with  such  regularity 
that  the  riparian  planter  may  calculate  on  transporation  by 
water  for  his  cotton  crop  with  absolute  certainty  during  the 
winter  mouths.  No  one  would  contend  that  Tar  river  is  not 
navigable  by  small  steamers.  Though  logs  might  drift 
ashore  when  the  waters  are  subsiding,  there  would,  of  course, 
be  no  room  for  dispute  as  to  its  capacity  to  float  logs  also. 

The  plaintiff  rests  his  claim  to  damages  upon  the  fact, 
which  the  testimony  tends  to  prove,  that  more  than  one  hun- 
dred and  fifty  logs  belonging  to  the  defendant  lodged  against 
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his  dam  on  the  evening  before  the  fish-trap  was  swept  away. 
Granting  this  to  be  true,  and  conceding,  as  we  have  shown, 
that  the  French  Broad  is  a  floatable  stream  or  highway,  the 
defendant,  in  common  with  all  other  citizens,  had  an  ease- 
ment with  the  rights  incidental  to  its  exercise,  while  the  com- 
pany, or  its  agents,  were  pursuing  the  usual  plan  in  trusting 
its  logs  to  the  current,  and  were  not  wantonly  an*l  purposely 
thrusting  them  upon  any  dam,  where  the  natural  tendency 
of  the  stream  was  to  carry  them  around  it,  thev  could  incur 
no  liability  to  answer  in  damages  to  any  riparian  proprietor, 
especially  to  one  whose  interest  in  the  soil  extended  only  ad 
filum  aqiise,  while,  according  to  his  own  testimony,  he  had 
left  but  little  over  one-third  of  the  stream  open.  McNamee 
V.  Alexander,  109  N.  C,  242;  State  v.  Glen,  supra;  Waits  v. 
Boom  Co.,  52  Mich.,  203;  Union  MUU  Co,  v  Sheno,  66  Wis., 
476 ;  McPheetera  v.  L.  D,  &  Co.,  78  Miss.,  ^29.  The  defendant, 
having  the  dominant  right  of  navigation  for  the  purpose  of 
transporting  logs,  was  under  no  greater  legal  obligation  to 
look  after  the  safety  of  a  dam  attached  to  a  fi^^h-trap,  by  con- 
ducting the  logs  around  it,  than  the  commander  of  a  steamer 
would  have  been  in  passing  through  a  navigable  sound  to 
steer  around  a  fish-net  that  had  been  set  across  the  channel. 
Heitrick  v.  Page,  82  N.  C,  65;  State  v.  Glen,  supra;  Slate  v. 
Narrows  Island  Club,  supra;  Angell  on  Watercourses,  §§  558^ 
659,  350;  3  Lawson  Rem.,  §  2936;  Davis  v.  Window,  81  Am. 
Dec,  580. 

If  the  plaintiff  had  the  right  to  construct  a  dam  as  far  as 
the  center  of  the  stream,  his  outer  boundary,  still  the  defend- 
ant had  the  superior  right  to  enjr>y  the  easement  in  the  whole 
stream ;  and  if  in  floating  his  logs  in  the  usual  way  they  came 
in  contact  with  the  dam,  the  company  incurred  no  liability  for 
loss  from  consequent  injury  to  the  fish-trap.  Davis  v.  Wins- 
low,  supra;  26  Am.  Dec.,  530;  Walker  v.  Shepardson,  4  Wis., 
495  ;  Yeates  v.  Jndd,  18  Ibid,  118. 
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We  think  that,  according  to  the  testimony,  in  any  aspect* 
of  it,  the  injury  to  the  dam  was  caused  hy  the  drifting  of 
logs,  that  were  being  transported  in  a  lawful  manner,  against 
it.  If  we  concede,  for  the  sake  of  argument,  that  the  riparian 
proprietor  had  the  right  to  construct  the  dam  and  that  the 
defendant's  agents  were  not  authorized  to  treat  it  as  a  public 
nuisance  and  purposely  tear  it  down  in  order  to  open  a  chan- 
nel for  the  passage  of  its  logs,  still  the  plaintifiF,  upon  the 
principle  stated,  and  according  to  the  authorities  cited,  could 
not  recover  for  the  failure  of  the  defendant  to  keep  the  logs 
oflF  the  dam  pr  trap.  Hettrick  v.  Page^  (ni,pra.  In  the  exercise 
of  a  subordinate  right  it  was  incumbent  on  the  plaintiff 
himself,  in  the  most  favorable  view  of  the  law  for  him,  ta 
guard  against  possible  injury  from  such  cause,  either  by 
leaving  an  opening  in  the  dam  where  the  current  would  natu- 
rally carry  the  logs,  or  by  steering  them  as  they  approached 
around  the  western  end  of  it.  Brown  v.  Chadboume,  mpra; 
Lancey  v.  Clifford,  92  Am.  Dec,  561;  Gorman  v.  Benson,  77 
Am.  Dec,  435 ;  Grand  Rapids  v.  Powers,  Albany  Law  Journal, 
February  13,  1892,  p.  148. 

If  section  1123  of  The  Code  can  be  construed  to  affect  the 
merits  of  our  case  at  all,  it  at  most  gives  the  sanction  of  the 
law  to  the  erection  of  a  dam  for  two-thirds  of  the  distance 
^ross  a  stream  in  which  the  public  have  an  easement  for 
transporting  logs,  but  in  subordination  to  the  superior  right 
to  the  use  of  the  highway  for  that  purpose. 

While  I  understand  that  a  majority  of  the  Court  thus  far 
have  concurred  only  in  the  view  that  there  was  error  in  refus- 
ing to  submit  the  case  to  the  jury,  I  have  submitted  my 
views,  in  dissenting,  upon  every  aspect  of  the  case,  and  at 
length,  because  I  am  firmly  persuaded  that  the  future  devel- 
opment  of  all  of  Western  North  Carolina,  and  especially  of 
that  section  located  on  the  waters  of  the  Mississippi,  depends- 
more  upon  the  ultimate  decision  of  the  points  involved  in 
this  case  than  upon  an}^  or  all  other  contingencies. 
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PmUP  BUCKNER  V.  LOUIS  ANDERSON. 

Action  to  Recover  Land — Description — Evidence — Charge. 

1.  The  different  descriptions  of  a  boundary  line  should  be,  if  posaibie, 

reconciled  to  give  effect  to  the  grantor*s  intent. 

2.  When,  in  the  original  survey,  a  natural  object  or  well  known  line  of 

another  tract  is  called  fur,  such  call  will  control  a  description  of 
courses  and  distances  inconsistent  therewith. 

3.  When  there  is  a  call  in  a  deed  "  thence  with  that  line  to  a  stake  on  the 

west  bank  of  the  branch,**  and  to  reach  such  '*  branch*'  which  is 
well  known,  the  *'line**  must  be  extended  som^  seventeen  or 
eighteen  poles:  Held,  it  is  proper  to  follow  the  line  so  extended  to 
the  branch. 

4.  The  charge  of  the  Court  to  the  jury  that  the  line  must  be  determined 

by  following  the  line  to  the  **  branch,"  was  not  error^  though  there 
was  some  evidence  that  there  was  a  nearer  tributary  of  this 
branch.     What  branch  was  meant,  was  a  question  for  the  jury. 

5.  The  parties  were  not  estopped  by  a  subsequent  verbal  agreement  fix- 

ing the  line  to  such  tributary  of  the  branch  from  disputing  such 
line. 

Civil  action  to  recover  possession  of  land,  tried  at 
Ifovember  Term,  1891,  of  Buncombe  Superior  Court,  before 
Merrimony  J. 

The  controversy  grew  out  of  the  question  whether  the 
plaintiff's  line  should  be  run  from  a  point  designated  as  fig- 
ure  1  on  the  plat  to  2,  and  thence  to  12  and  to  11  (so  as  to 
include  the  disputed  territory  included  within  the  lines  2, 
12, 11,  2),  or  whether  it  should  be  located  from  1  to  2  and 
thence  north  to  11,  and  thence  to  12,  as  contended  by  the 
<lefendant,  so  as  to  cover  no  part  of  the  defendant's  possession. 
The  call  which  gave  rise  to  this  dispute  was  thence  (from 
figure  1)  with  the  line  of  said  tract  (admitted  to  be  the  moun- 
tain field  tract,  1,  2,  3,  4,  5, 1)  to  a  stake  on  the  west  bank  of 
the  branch.  In  the  beginning  of  the  descriptive  clause  in 
plaintiff's  deed,  the  lands  are  described  as  lying  on  the  head 
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of  Meadow's  branch,  on  the  Bee  Tree  of  Bull's  creek.  The  loca- 
tion Bee  Tree  branch  is  shown  on  the  plot  attached,  and  which 
was  agreed  upon  by  the  parties  to  be  used  in  the  statement ;. 
but  the  location  of  figure  11  will  be  fixed  further  south,  a& 
indicated  by  a  cross-mark  on  the  line  10  to  11.  The  other 
material  facts  are  stated  in  the  opinion  of  the  Court. 


^' 


^^SS*!25S^; 


^£^ 


iVc«??' 


Mr.  W.  H.  Malone,  for  plaintiff. 
Mr.  T.  F.  Davidson,  for  defendant. 

AvEBJF,  J. :  The  controversy  hinges  upon  the  location  of  a 
boandary  line,  and  the  facts  are  so  far  ascertained  and  ad- 
mitted as  to  narrow  it  down  to  the  legal  question,  what  is  the 


574  IN  THE  SUPREME  COURT. 


BCCKMEB  V.  ANDEBSON. 


true  lineof  tbedee  1  from  Ramsey  and  others,  executors,  to  Ste- 
phen Am  mons?    Beginning  at  figure  14  on  the  plat,  it  is  agreed 
that  the  line  runs  along  a  ridge  to  14  and  1^>,  and  with  the 
ridge  to  a  spanish-oak  opposite  to  Stephen  Aramons*  own 
corner  of  his  mountain  field  tract,  and  thence  to  said  comer 
at  4.     Fmm  4  the  call  of  the  deed  is  thence  "  with  that  Hm'' 
(admitted  to  be  (he  line  of  the  mountain  field  tract),  127  poles 
to  a  stake,  which  both  parties  agree  is  at  5 ;  and  from  5  the 
call  is  *  thence  with  thai  line  to  the  beginning  corner,"  which 
isconceded  to  be  located  at  figure  1.  The  main  question  grows 
out  of  the  location  of  the  next  line,  and  depends  for  its  soln- 
tion,  in  view  of  tlie  undisputed  facts,  upon  the  construction 
which  tlje  Cvuirt  will  give  to  the  language  of  the  next  call, 
**  thence  with  that  line  to  a  stake  on  the  west  bank  of  the 
branch/'    The  land  was  described  in  the  deed  as  "  lying  on 
the  head  of  *\feadow*s  branch,  on  the  Bee  Tree  of  Buirs  creek." 
The  nearest  point  of  Bee  Tree  creek  is  at  1 7,  which  is  eighteen 
poles  from  2,  where  the  corner  of  the  mountain  field  tract  is 
located,  and  on  a  prolongation  of  the  line  5, 1,  2;  but  the 
next  succeeding  line  of  the  mountain  field  tract  (from  2  to  3) 
crosses  Bee  Tree  branch  at  1 1  and,  according  to  the  testimony 
of  some  of  the  witnesses.  Cove  branch,  one  of  its  tributaries, 
at  10.    The  point  next  called  for  being  on  the  Dan  Knob,  at 
12,  the  plaintiff  contends  that  the  proper  location  of  the  call, 
which  gives  rise  to  the  controversy,  runs  from  fig.  1,  with  the 
line  of  the  mountain  field  tract  to  2  (where  it  diverges  to  the 
north),  thence  to  the  nearest  point  on  the  west  bank  of  3^ 
Tree  at  17,  so  as  to  include  the  disputed  territory,  where  the 
defendant  s  [possession  lies  (within  the  boundaries  2, 12, 11, 
2\     The  defendant  insists  that  the  disputed  line  is  to  be  so 
locateii  as  to  run  with  the  boundaries  of  the  mountain  field 
tract  till  they  reach  the  west  bank  of  Bee  Tree  branch  at  11, 
and  thus  reconcile  and  fulfill  the  two  descriptions  by  follow- 
ing the  lines  of  the  tract  called  for  to  the  west  bank  of  the 
branch.    The  general  rule  which  must  be  always  observed. 
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if  possible,  is  that  different  descriptions  of  a  boundary  line 
should  be  reconciled  so  as  to  give  effect  to  every  expression 
of  the  grantor's  intent.  Proctor  v.  Pool,  4  Dev.,  370 ;  Shaffer 
V.  Hahn,  111  N.  C,  1  (15  S.  E.  Rep.,  1033);  ShuUz  v.  Young, 
3  Ired.,  385. 

It  is  settled  that  where  there  is  direct  proof  of  the  actual 
running  of  a  line  at  the  time  of  the  original  survey  or  the 
location  of  a  corner  called  for,  as  the  line  of  another  tract,  or 
on  the  bank  of  a  creek,  the  party  claiming  under  the  deed 
holds  to  such  line  or  corner,  notwithstanding  the  fact  that 
some  mistaken  description  may  be  inconsistent  with  such  a 
location.  Cherry  v.  Slade,  3  Murphy,  82.  It  is  equally  true 
that  where  a  point  on  the  bank  of  a  stream,  or  in  a  given 
boundary,  is  described  in  such  a  way  as,  with  the  aid  of 
extrinsic  proof  to  fix  its  actual  location,  such  description  will 
prevail  over  and  control  a  conflicting  call  for  following  the  line 
of  another  tract.  If  the  call  here  had  been  for  a  natural 
object,  such  as  a  certain  rock  on  the  creek,  or  a  stake  corner 
of  another  tract,  the  location  of  which  could  be  determined 
by  running  the  boundaries  of  such  tract,  the  line  must  have 
been  run  direct  to  such  natural  object,  disregarding  the  call 
for  following  the  line  of  another  tract  if  inconsistent  with 
the  more  certain  description.  Cherry  v.  Slade,  sui^ra.  In  a 
conflict  of  descriptions,  that  one  must  always  be  adopted 
which  is  the  more  certain,  and  a  known  objective  point,  or 
one  that  can  be  made  certain  by  proof,  is,  under  that  rule,  to 
be  preferred  to  one  that  can  be  fixed  at  a  point  on  an 
extended  line  or  surface  only  by  groping  along  another  line 
or  lines  to  reach  it.  But  no  particular  point  on  Bee  Tree 
branch,  known  or  ascertainable  otherwise  than  by  use  of  the 
chain  and  compass,  is  designated  as  the  terminus  of  the  call. 
Indeed,  the  corner  is,  by  the  terms  of  the  description,  at  an 
imaginary  point — a  stake.  What  did  the  grantor  mean  by 
the  words  "  thence  with  that  line? "  Did  he  mean  the 
boundary  line  generally,  or  a  particular  line  of  the  mountain 


^1 


576  IN  THE  SUPREME  COURT. 

BCCKNKR  V.   ANDBRSON. 

field  tract?    The  lines  of  the  plaintiff's  deed,  starting  from 
the  beginning  corner  at  14,  first  intersected  with  the  lOO-acre 
tract  at  4,  and  the  next  line,  which  is  described  as  running 
'*  thence  with  that  line  127  poles  to  a  stake,"  it  is  admitted 
extends  from  4  to  5.    In  running  the  call  from  5  the  lan- 
guage ''  thence  with  that  line  to  the  beginning  corner  of  said 
mountain  field  (100-acre)  tract,"is  by  common  consent  inter- 
preted to  mean,  not  the  line  which  immediaiely  preceded  it 
in  the  deed,  or  a  prolongation  of  it,  but  the  next  line  of  the 
same  tract,  running  eastwardly  at  a  right  angle.    That  par- 
ticular line  of  the  mountain  field  tract  terminates  at  1;  but 
the  next  call  continues  in  the  same  direction  to  2,  falling 
short  seventeen  poles  of  reaching  the  west  bank  of  the  creek 
by  a  direct  line.     It  is  evident  that  the  description  "  with 
that  line"  was  properly  construed  by  the  parties  in  running 
up   to  figure  1   as  meaning  "  with   the  boundaries  of  the 
mountain  field  tract,"  though  it  became  necessary  to  change 
the  course  from    that  just    previously   pursued   in  order 
to  conform  to  and  follow  its  different  lines.     By  continuing 
to  place  the  same  construction  upon  the  identical  language 
previously  used,  after  passing  the  beginning  corner  at  1,  the 
two  descriptions  are  met   and  reconciled.     The  boundary 
line  of  the  mountain  fieW  tract  is  followed  up  to  the  very 
point  fixed  by  its  intersection  with  Bee  Tree  branch.    Had  it 
been  impracticable  to  reach  the  west  bank  of  Bee  Tree  branch 
by  following,  regardless  of  course,  the  boundaries  of  the 
other  tract,  both  descriptions  might  have  been  met  by  diverg- 
ing at  2  and  running  to  the  nearest  point  on  the  west  bank 
of  the  blanch.     Campbell  v.   Branch,  4  Jones,  313.    If  a 
known  point  had  been  called  for  on  the  branch,  course  and 
distance  as  determined  by  the  compass  or  by  known  lines 
might  have  been  disregarded  in  order  to  reach  it.    Redmanv. 
Slepp,  100  N.  C,  213. 

The  second  line  of  defence  contended  for  by  the  plaintiff, 
in  case  he  should  fail  in  holding  his  first  position,  was  that. 
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conceding  the  correctness  of  the  principle  that  both  descrip- 
tions must  be  reconciled  by  following  the  lines,  the  first  and 
nearest  intersection  with  the  waters  of  Bee  Tree  branch  was 
at  the  west  bank  of  Cove  creek  (a  tributary  of  Bee  Tree)  at 
figure  10,  and  by  locating  the  corner  at  that  point  and  run- 
ning thence  to  Dan  Knob  at  12,  a  part  of  the  defendant's 
possession  would  still  be  covered  by  plaintiff's  deed.  The 
evidence  was  conflicting  as  to  whether  there  was  in  fact  any 
sach  stream  as  Cove  branch  crossing  the  line  at  10,  and  con- 
sidering the  language  of  the  deed  the  plaintiff  had  no  ground 
to  complain  when  the  Court  told  the  jury  that  the  boundary 
line  of  the  mountain-field  tract  must  be  followed  to  thebranchj 
and  it  was  for  the  jury  to  determine  what  branch  was  intended 
by  the  makers  of  the  deed. 

It  was  in  evidence  that  the  plaintiff  and  defendant  had 
agreed  by  parol  that  the  true  boundary  ran  from  1  to  2,  from 
2  to  10,  and  thence  to  12,  and  that  they  accordingly  marked 
it  The  Judge  very  properly  refused  to  charge  the  jury  that 
by  such  a  verbal  agreement,  made  after  the  boundaries  were 
fixed,  at  the  execution  of  the  deed,  they  could  be  altered  and 
the  parties  estopped  from  disputing  the  new  location  so  agreed 
upon.  Shaffer  v.  Hahn,  supra;  Caraway  v.  Chancy y  6  Jones, 
361.  If  the  Court  below  erred,  it  was  in  allowing  the  jury 
to  take  such  running  and  marking  into  consideration  at  all, 
as  tending  to  show  the  location  of  the  branch  called  for, 
since  the  whole  controversy  depended  upon  ascertaining  the 
point  of  intersection  of  the  line  with  it,  and  neither  an  agree- 
ment subsequent  to  the  execution  of  the  deed,  nor  running 
in  accordance  with  it,  was  evidence  tending  to  locate  the 
lines  run  and  marked  contemporaneously  with  the  execution 
of  the  original  conveyance.     Caraway  v.  Chancy,  mpra. 

We  think  that  there  was  no  error  in  the  ruling  or  charge 
of  the  Court  of  which  the  plaintiff  had  just  ground  to  com- 
plain.    There  is  no  error,  and  the  judgment  is 
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field  tract  ? 

the  begin  ,^fj02f  OF   BLADEN  COUNTY  V.    BOARD   OF 

tract  a*  ,y/  >*^^/ONERS  OF  BLADEN  COUNTY. 

"thf 

j^f^limiiation  of  Taxes — Constitution — Board  of 

^'^''*  £{iuc^^^^ — Board  of  County  Commissioners, 

.^^litution.  Article  IX.,  §  8,  requiring  public  schools  to  be  open 

/•  '^^f  months  every  year,  does  not  authorize  the  County  Commis- 

giooers  to  levy  a  tax  beyond  the  limitation  imposed  by  Article  V. , 

g^^tion  1;  and  section  23,  chapter  174,  Laws  of  1885,  authorizing 

tax  beyond  this  limitation  is  void.  This  case  is  governed  by  Barks- 

dale  V.  Commissioners f  93  N.  C,  472. 

o  rnless  it  be  made  to  appear  that  there  was  palpable  error  or  mistake, 
this  Court  will  stand  by  former  decisions. 

3,  The  Constitution,  Article  V.,  fixes  the  limitation  for  ordinary  pur- 
poses— State  and  County — to  two  dollars  on  three  hundred  dollars 
worth  of  property  and  two  dollars  on  the  poll;  and  by  Article  V.. 
§  6,  the  counties  cannot  exceed  the  double  of  the  State  tax,  except 
for  special  purpose  and  with  the  special  approval  of  the  General 
Assembly. 

4.  Quceryy  if  the  General  Assembly  are  so  fettered  by  the  limitation  of 
Article  V.,  §  1,  that  they  cannot  provide  for  the  maintenance  of 
public  schools,  as  required  by  Article  IX.,  §  3,  in  the  same  way  as 
they  may  provide  for  a  casual  deficit,  or  the  payment  of  the  pub- 
lic debt,  or  interest  on  the  same,  or  for  the  suppression  of  invasion 
and  insurrection. 

Avery,  J.,  dissenting. 

This  was  a  civil  action,  beard  before  Winston^  J.,  at  the 
Fall  Term,  1892,  of  Bladen  Superior  Court,  upon  complaint 
:and  answer. 

The  object  of  this  action,  brought  by  the  County  Board  of 
Education,  was  by  mandamus  to  compel  the  Board  of  County 
Commissioners  of  Bladen  County  to  levy  a  tax  beyond  the 
constitutional  limitation  of  Article  V.,  section  1,  in  order  to 
keep  the  public  schools  open  for  four  months,  as  prescribed 
by  Article  IX.,  section  3  of  the  Constitution.  The  Court  upon 
this  point  gave  judgment  against  the  Board  of  Education, 
And  they  appealed  to  the  Supreme  Court. 
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Mr,   Theo.  F,  Damdsoii,  Aiioimey  General^  and  Mr.  J.  B. 
BatcheloTy  for  plaintiff. 
No  counsel,  contra. 

MacRae,  J. :  The  questions  presented  for  our  considera- 
tion are  precisely  the  same  as  those  which  are  determined  in 
the  case  of  Barksdale  v.  Commissioners^  93  N.  C ,  472,  wlierein 
it  was  held  that  while  it  is  the  duty  of  the  County  Commis- 
sioners, under  Article  IX.,  section  3  of  the  Constitution  of 
North  Carolina,  to  keep  the  public  schools  open  for  at  least 
four  months  every  year,  yet,  in  discharging  this  duty,  they 
cannot  disregard  the  limitations  imposed  by  Article  V.,  sec- 
tion 1,  as  to  the  amount  of  tax  to  be  levied;  and  that  section 
23  of  chapter  174  of  the  Laws  of  1885,  which  requires  the 
Commissioners,  if  the  tax  levied  by  the  State  for  this  purpose 
shall  be  insufficient  to  carry  it  into  effect,  to  levy  annually 
a  special  tax  to  supply  the  deficiency  is  unconstitutional, 
because  it  is  not  such  a  special  tax  for  county  purposes  as  is 
provided  for  by  Article  V.,  section  6  of  the  Constitution. 

The  subject  has  been  so  recently  and  thoroughly  discussed 
in  the  opinion  delivered  by  Chief  Justice  Smith  for  the  Court, 
and  in  the  dissenting  opinion  of  the  then  Associate  Justice 
Merrimon,  with  all  the  authorities  on  both  sides,  that  we 
deem  it  unnecessary  to  recite  the  reasons  upon  which  a  con- 
clusion was  then  reached  by  a  majority  of  the  Court. 

We  have  been  induced  to  give  the  questions  a  careful  recon- 
sideration, and  have  listened  with  interest  to  the  able  argu- 
ment of  counsel  who  have  sought  to  induce  us  to  put  a  dif- 
ferent construction  upon  the  Constitution  than  was  announced 
in  the  decision  above  referred,  and  to  hold  that  it  is  the  duty 
of  the  County  Commissioners  to  obey  the  mandate  of  the 
Act  of  1885,  and  levy  the  additional  tax  sufficient  to  make 
up  the  deficiency,  caused  by  the  failure  of  the  General 
Assembly  to  provide  funds  to  maintain  the  schools  for  at 
least  four  months  in  the  year.     But  we  are  constrained  by 
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BOARD  OF  EDUCATION  OF  BLADEN  COUNTY  v.  BOARD  OF 
COMMISSIONERS  OF  BLADEN  COUNTY. 

Public  Schools — Limitation  of  Taxes — Constitution — Board  of 
Education — Board  of  County  Commissioners, 

1.  The  Constitution,  Article  IX.,  §  8,  requiring  public  schools  to  be  open 

four  months  every  year,  does  not  authorize  the  County  Commu- 
sioners  to  levy  a  tax  beyond  the  limitation  imposed  by  Article  V., 
section  1;  and  section  23,  chapter  174,  Laws  of  1885,  authorizing 
tax  beyond  this  limitation  is  void.  This  case  is  governed  by  Barks- 
dale  V.  Commissioners  J  98  N.  C,  472. 

2.  L^iiless  it  be  made  to  appear  that  there  was  palpable  error  or  mistake, 

this  Court  will  stand  by  former  decisions. 

3.  The  Constitution,  Article  V.,  fixes  the  limitation  for  ordinary  pur- 

poses—State and  County — to  two  dollars  on  three  hundred  dollars 
worth  of  property  and  two  dollars  on  the  poll;  and  by  Article  V., 
^  6,  the  counties  cannot  exceed  the  double  of  the  State  tax,  except 
for  special  purpose  and  with  the  special  approval  of  the  General 
Assembly. 

4.  (^ucery^  if  the  General  Assembly  are  so  fettered  by  the  limitation  of 

Article  V.,  g  1,  that  they  cannot  provide  for  the  maintenance  of 
public  schools,  as  required  by  Article  IX.,  §  8,  in  the  same  way  as 
they  may  provide  for  a  casual  deficit,  or  the  payment  of  the  pub- 
lic debt,  or  interest  on  the  same,  or  for  the  suppression  of  invasion 
and  insurrection. 

Avert,  J.,  dissenting. 

This  was  a  civil  action,  heard  before  Winston ^  J.,  at  the 
Fall  Term,  1892,  of  Bladen  Superior  Court,  upon  coraplaint 
^nd  answer. 

The  object  of  this  action,  brought  by  the  County  Board  of 
Education,  was  by  mandamus  to  compel  the  Board  of  County 
-Commissioners  of  Bladen  County  to  levy  a  tax  beyond  the 
constitutional  limitation  of  Article  V.,  section  1,  in  order  to 
keep  the  public  schools  open  for  four  months,  as  prescribed 
by  Article  IX.,  section  3  of  the  Constitution.  The  Court  upon 
this  point  gave  judgment  against  the  Board  of  Education, 
And  they  appealed  to  the  Supreme  Court. 
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Mr,   Theo.  F.  Davidson,  Attorney  General,  and  Mr.  J,  B, 
Baichelor,  for  plaintiff. 
No  counsel,  contra. 

MacRae,  J. :  The  questions  presented  for  our  considera- 
tion are  precisely  the  same  as  those  which  are  determined  in 
the  case  of  Barksdale  v.  CommissionerSyQS  N.  C ,  472,  wherein 
it  was  held  that  while  it  is  the  duty  of  the  County  Commis- 
sioners, under  Article  IX.,  section  3  of  the  Constitution  of 
North  Carolina,  to  keep  the  public  schools  open  for  at  least 
four  months  every  year,  yet,  in  discharging  this  duty,  they 
cannot  disregard  the  limitations  imposed  by  Article  V.,  sec- 
tion 1 ,  as  to  the  amount  of  tax  to  be  levied ;  and  that  section 
23  of  chapter  174  of  the  Laws  of  1885,  which  requires  the 
Commissioners,  if  the  tax  levied  by  the  State  for  this  purpose 
shall  be  insufficient  to  carr}'  it  into  effect,  to  levy  annually 
a  special  tax  to  supply  the  deficiency  is  unconstitutional, 
because  it  is  not  such  a  special  tax  for  county  purposes  as  is 
provided  for  by  Article  V.,  section  6  of  the  Constitution. 

The  subject  has  been  so  recently  and  thoroughly  discussed 
in  the  opinion  delivered  by  Chief  Justice  Smith  for  the  Court, 
and  in  the  dissenting  opinion  of  the  then  Associate  Justice 
Mbrrimon,  with  all  the  authorities  on  both  sides,  that  we 
deem  it  unnecessary  to  recite  the  reasons  upon  which  a  con- 
clusion was  then  reached  by  a  majority  of  the  Court. 

AVe  have  been  induced  to  give  the  questions  a  careful  recon- 
sideration, and  have  listened  with  interest  to  the  able  argu- 
ment of  counsel  who  have  sought  to  induce  us  to  put  a  dif- 
ferentconstruction  upon  the  Constitution  than  was  announced 
in  the  decision  above  referred,  and  to  hold  that  it  is  the  duty 
of  the  County  Commissioners  to  obey  the  mandate  of  the 
Act  of  1885,  and  levy  the  additional  tax  sufficient  to  make 
up  the  deficiency,  caused  by  the  failure  of  the  General 
Assembly  to  provide  funds  to  maintain  the  schools  for  at 
least  four  months  in  the  year.     But  w^e  are  constrained  by 
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the  principle  involved  in  the  maxim  «tore  deeisiSj  in  which  is 
boond  ap  the  stability  of  judicial  decision,  on  which  depends 
not  only  respect  for  law,  but  knowledge  of  law,  so  necessary  to 
be  possessed  by  those  whose  duty  and  business  it  is  to  advise 
the  people  on  all  matters  concerning  their  interests,  to  abide 
by  the  decisions  of  the  Court,  unless  it  be  made  to  appear 
that  there  was  palpable  error  or  mistake.  When  there  is 
room  for  construction,  and  reasons  may  be  adduced  on  both 
sides  of  a  matter  in  controversy,  the  certainty  of  a  rule  is 
of  more  importance  often  than  the  reason  of  it. 

In  saying  this,  we  do  not  wish  it  to  be  understood  that, 
were  the  question  before  us  an  open  one,  we  should  reach  a 
different  conclusion  upon  it  than  has  been  declared  by  the 
Court. 

The  subject  of  taxation,  general  and  special,  by  State  and 
counties,  has  been  considered  in  a  long  line  of  judicial  decis- 
ions, beginning  almost  immediately  upon  the  adoption  of 
the  Constitution  of  1868.     It  is  well  settled  that,  for  the 
ordinary  expenses  of  government,  both  State  and  county, 
the  first  section  of  Article  V.  of  the  Constitution  places  the 
limit  of  taxation  and  preserves  the  equation  between  the 
capitation  and  the  property  tax — the  capitation  tax  never  to 
exceed  two  dollars,  and  the  tax  upon  property  valued  at  three 
hundred  dollars  to  be  confined  within  the  same  limit.   It  is 
also  settled  in  the  same  manner  that  by  Article  V.,  section  6, 
the  counties  may  not  exceed  the  double  of  the  State  tax, 
within  the  equation,  except  for  a  special  purpose  and  with 
the  special  approval  of  the  General  Assembly.    It  appears 
from  an  examination  of  the  authorities  that  no  case  has  ever 
come  before  the  Courts  involving  the  exercise  of  this  special 
{M>wer  of  taxation  by  the  counties,  except  upon  special  or 
private  acts  for  local  objects,  until  the  Act  of  1885  was  brought 
to  our  attention,  wherein,  in  a  public  act  ("An  Act  to  amend 
the  public  school  law,  ch.  15  of  The  Code  "),  it  is  sought  by 
section  23  to  require  a  special  tax  in  the  county  to  supply 
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the  deficiency  in  the  sum  raised  by  general  taxation  and 
appropriation  for  public  school  purposes,  under  the  require- 
ments of  Article  IX.  of  the  Constitution,  in  section  2  of  which 
"the  General  Assembly  *  *  *  shall  provide  by  taxation 
and  otherwise  for  a  general  and  uniform  system  of  public 
schools  wherein  tuition  shall  be  free  of  charge  to  all  the 
children  of  the  State  between  the  ages  of  six  and  twenty-one 
years." 

It  was  held  in  Barksdale's  case,  supra,  which  we  are  now 
asked  to  review,  that  this  section  23  of  the  Act  of  1885  was 
not  warranted  by  section  6  of  Article  V.  of  the  Constitution, 
because  it  was  not  such  a  special  tax  for  local  objects  as  was 
contemplated  in  the  last-named  section.  We  see  no  reason 
to  doubt  the  correctness  of  the  decision  of  the  Court  upon 
this  question,  if  it  were  now  open  to  us  for  revision.  The 
reasons  are  given  and  cases  cited  in  the  opinion  of  the  Chief 
Justice  in  the  case  referred  to,  and  it  would  be  but  cumber- 
ing the  books  for  us  to  reproduce  them  here. 

Were  the  question  presented  to  us  of  the  power  of  the 
General  Assembly  to  deal  with  the  matter  and  provide  ade- 
quate means  for  the  necessary  expenses  incident  to  the  main- 
tenance of  the  public  schools  under  the  requirement  of  Arti- 
cle IX.,  by  general  taxation,  unfettered  by  any  limitation  of 
Article  V.,  section  1,  in  the  same  manner  as  they  may  provide 
for  a  casual  deficit,  or  for  the  payment  of  the  public  debt  or 
interest  on  the  same,  or  for  the  suppression  of  insurrection 
or  invasion,  we  might  possibly  find  a  solution  of  the  appa- 
rent difficulty  which  has  resulted  in  a  failure  in  some  coun- 
ties to  maintain  the  schools  for  at  least  four  months  in  every 
year.  But,  as  the  question  may  never  arise,  we  will  not  dis- 
cuss it. 

We  are  content  to  abide  by  the  decision  of  the  Court  in 
Barksdale's  case,  and  declare  that,  in  the  judgment  of  his 
Honor  below,  following  that  decision,  there  is 

No  Error. 
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Avery,  J.,  dissenting:  Entertaining  the  most  profonnd 
respect  for  the  views  of  ray  brethren,  I  feel,  nevertheless,  con- 
strained to  give  expression  to  the  reasons  that  have  impelled 
me  to  the  conclusion  that  a  most  important  provision  of  the 
organic  law  has  been  misconstrued,  and  the  will  of  the  peo- 
ple, as  embodied  therein,  has  been  thwarted  by  restricting 
the  right  of  the  Legislature  to  delegate  to  the  counties  the 
power  to  levy  tax  for  the  maintenance  of  public  schools.  If 
the  Court  has  fallen  into  error,  it  is  a  misconception  that 
vitally  concerns  the  public  welfare.  In  the  face  of  this  con- 
stitutional inhibition  the  Legislature  is  no  longer  left  free  to 
enact  and  enforce  uniform  and  liberal  laws  for  sustaining  oar 
schools  and  elevating  and  educating  the  ignorant  classes  of 
our  people.  Experience  and  observation  have  shown  that 
education  and  morality  advance  hand  in  hand,  while 
ignorance  and  vice,  are,  as  a  rule,  as  constant  companions. 
Acting  upon  the  enlightened  and  philanthropic  idea  that 
crime  could  be  best  combatted,  and  happiness  promoted  by 
the  refining  influences  of  religion,  morality  and  learning, 
the  framers  of  our  fundamental  law  dug  deep  and  made 
mandatory  public  education  as  one  of  the  bedstones  upon 
which  the  Constitution  rests.  The  provisions  which  apply 
specifically  to  this  subject  are  sections  1,  2  and  3  of  Article 
IX.,  the  material  portions  of  which  are  as  follows : 

"  1.  Religion,  morality  and  knowledge  being  necessary  to  good 
government  and  the  happiness  of  mankind,  schools  and  the 
means  of  education  shall  forever  be  encouraged. 

"  2.  The  (General  Assembly,  at  its  first  session  under  this 
Constitution,  shall  provide,  by  taxation  and  otherwise,  for  a 
general  and  uniform  system  of  public  schools,  wherein  tui- 
tion shall  be  free  of  charge  to  all  children  of  the  State. 

"  3.  Each  county  of  the  State  shall  be  divided  into  a  con- 
venient number  of  districts,  in  which  one  or  more  public 
schoolsshall  be  maintained  at  least  four  months  in  every  year, 
and  if  the  Commissioners  of  any  county  shall  fail  to  comply 
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with  the  aforesaid  requirements  of  this  section,  they  shall  be 
liable  to  indictment." 

This,  like  many  other  expressions  of  the  sovereign  will 
embodied  in  the  Constitution,  is  not  only  addressed  to  and 
obligatory  upon  the  Legislature,  but  likewise  appeals  to  and 
deals  directly  with  its  agencies  for  local  government,  the 
counties,  and  arms  the  Courts  with  power  to  stimulate  the 
Commissioners  to  diligence.  Starting  out  with  the  announce- 
ment, as  solemn  and  binding  and  as  clear  and  comprehensi- 
ble as  any  fundamental  principle  transplanted  from  Magna 
Charta  into  our  Declaration  of  Rights,  that  knowledge,  as  the 
handmaiden  of  religion  and  morality,  is  essential  to  the  per- 
petuity of  good  government,  two  conventions  of  the  people 
have  deliberately  and  solemnly  ordained  that  the  systetn 
which  "shall  be  maintained,"  must  meet  this  necessity  by 
compliance,  on  the  part  of  the  Legislature,  with  certain 
requirements  of  the  instrument,  and  that  the  aid  of  the  crim- 
inal law  also  shall  be  invoked,  if  necessary  to  insure  the 
enforcement  of  the  constitutional  mandate. 

1.  It  was  made  the  duty  of  the  Legislature,  without  delay^ 
at  its  first  session,  both  after  the  ratification  of  the  Constitu- 
tion in  1868  an«l  in  itsameuded  form  in  1876,  to  provide  for 
a  *•  general  and  uniform  system  "  by  taxation  or  otherwise. 

2.  The  County  Commissioners  were  required  to  fix  the 
bounds  of  the  districts  in  which  one  or  more  schools  were  to 
be  maintained  four  months,  &c. 

3.  The  County  Commissioners  are  declared  liable  to  indict- 
mfnt  for  an  offence  created  by  the  Constitution,  to  wit,  the 
failure  to  comply  with  this  section,  not  only  by  neglecting  or 
refusing  to  lay  ofi^  the  limits  of  the  district^,  but  by  omitting 
to  keep  up  the  schools. 

How  could  the  law-making  power  provide  a  general  and 
uniform  system  of  schools,  so  that  the  counties,  as  public 
agencies,  should  have  the  power,  which  they  were  liable  to 
punishment  for  not  exercising,  of  keeping  up  public  schools 
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for  four  months  in  the  year  in  localities  designated  by  them? 
Section  5,  Article  IX.,  appropriates  to  the  school  fund  of  the 
counties  the  clear  proceeds  of  penalties  and  forfeitures  col- 
lected, and  all  fines  for  breaches  of  penal  or  military  law, 
paid  within  their  respective  borders.  The  State  system  must 
be  uniform,  "  but  the  funds  necessary  for  the  support  of  the 
public  schools  are  not  derived  exclusively  from  the  State," 
«aid  the  late  Chief  Justice  Merrimox  in  Greensboro  v.  Hod- 
giuy  106  N.  C,  187.  The  Constitution  plainly  contemplates 
and  intends  that  the  several  counties,  as  such,  shall  bear  a 
material  part  of  the  burden  of  supplying  such  fund."  In  a 
subsequent  portion  of  the  same  opinion,  in  construing  section 
4,  Article  IX.,  the  Court  say :  **  It  is  likewise  required  that  the 
fund  supplied  by  the  counties  shall  supplement  that  of  the 
State  and  be  distributed  in  the  counties  supplying  the  same, 
as  pointed  out  above,"  viz.,  so  as  to  insure  the  maintenance 
of  a  school  for  four  months  in  the  several  districts.  Obvi- 
ously, it  is  impracticable  for  the  Legislature  to  so  adjust  the 
State  taxation  and  distribution  of  the  fund  arising  from  it, 
that  the  same  per  centum  of  tax,  with  fines,  forfeitures  and 
penalties  superadded,  shall  provide  anything  like  uniformity 
in  the  duration  or  character  of  the  schools.  The  division  of 
the  fund,  raised  by  StHte  taxation,  according  to  the  number 
of  children  within  the  school  age  under  the  general  law  pro- 
viding for  its  distribution,  has  been  declared  uniform  and 
oonstitutioual.  Greensboro  v.  Hodgin,  supra.  But  it  is  mani- 
fest that  unless  the  local  authorities  of  the  several  counties 
may  exercise  the  power  delegated  to  them  by  the  Legislature 
to  make  a  sufficient  supplement,  the  share  of  one  county 
may  maintain  schools  for  ten  months,  while  that  allotted  to 
another,  where  school  children  are  not  numerous  and  are 
scattered  over  a  sparsely  settled  region,  and  where  the  amount 
paid  in  the  shape  of  penalties  is  insignificant,  may  not  prove 
sufficient  to  keep  the  schools  open  for  one  month  in  the  whole 
year.    The  only  criminal  offence  created  and  defined  by  the 
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Oonstitutiou  itself,  is  that  mentioned  in  section  3.  It  is  diffi- 
cult to  understand  why  this  wide  departure  from  the  usual 
course  was  made,  unless  we  interpret  it  as  emphasizing  the 
intent  of  the  framers  of  the  Constitution  that  the  officers 
held  subject  to  this  unusual  liability  should  have  power 
co-extensive  with  their  accountablility.  The  Legislature,  in 
enacting  the  law  under  which  the  tax  was  levied,  manifestly 
placed  this  interpretation  upon  the  sections  which  we  have 
quoted,  and  in  the  construction  of  laws  great  respect  should 
be  shown  to  the  opinion  of  the  law-making  power,  and  stat- 
utes solemnly  enacted  by  the  Legislature  should  be  declared 
unconstitutional  only  when  they  are  plainly  repugnant  to  the 
provisions  of  the  organic  law. 

Counties  and  towns  are  created  by  the  Legislature  for  pub- 
lic convenience,  and  may  be  destroyed  at  any  moment  by  the 
authority  that  gave  them  existence.  Lilly  v.  Taylor^  88  N.  C, 
489;  10  Myers  Fed.  Dig.,  §§  2424,  2425,  2026.  The  only  limit 
upon  the  law-power  is  to  be  found  in  the  restrictive  clauses 
of  the  Federal  and  State  Constitutions.  1  Dillon  Mun.  Corp. 
(3d  Ed.),  §§  65-68,  et  seq. ;  Barrington  v.  Ferry  Co.,  69  N.  C, 
165.  Duties  and  burdens  may  be  devolved  upon  the  govern- 
ing officers  of  counties  against  their  will,  and  in  the  absence 
of  a  restraining  provision  in  the  organic  law,  counties  may 
be  even  compelled  to  assume  the  liabilities  of  towns  lying 
within  their  borders.  Cooley  Const.  Lhn.  (4  Ed),  295,  296, 
star  page  241 ;  1  Dillon,  supra,  §§  60  (35)  to  65  (38);  CovimiS' 
^loners  v.  Ballard^  69  N.  C,  18;  Commissioners  v.  Commis- 
sioners^ 79  N.  C,  565,  and  95  N.  C,  189.  The  Legislature  may 
devote  the  streets,  or  other  property  of  a  town,  to  a  public  pur- 
pose, or,  if  such  action  does  not  violate  the  rights  of  creditors, 
it  may  modify  or  repeal  a  tax  levy  already  laid  by  its  author- 
ities, or  modify  its  action  in  any  other  respect.  1  Dillon,  supra, 
§  70  (40)  to  §  77;  Bridge  Co,  v.  Commisnoners,  81  N.  C,  491 ; 
Carrow  v.  Toll-bridge  Co,,  Phil,  118.  The  statute  which  has 
been  pronounced  invalid  (section  23,  chapter  174,  Laws  of 


586  IN  THE  SUPREME  COURT. 


Board  of  Education  r.  Comhissionsk& 


1885)  is  amendatory  of  The  Code,  §  2590,  and  requires  the 
County  Commissioners,  where  the  tax  levied  by  the  State 
proves  insufficient  to  maintain  one  or  more  schools  in  each 
school  district  for  four  months  in  the  year,  to  levy  annually 
"  a  sf>ecial  tax  to  supply  the  deficiency  for  the  support  and 
maintenance  of  said  schools  for  said  period  of  four  months, 
or  more."  It  is  obvious  that  if  there  were  no  constitutional 
restriction  upon  the  power  of  the  Legislature,  it  was  author- 
ized and  expressly  required  to  pass  ju^t  such  a  law  as  that 
enacted.  Was  its  power  exceeded  in  passing  it?  The  Con- 
stitution of  1868,  Article  VII.,  §  2,  provided  that  it  should  be 
the  *'duty  of  the  Commissioners  to  exercise  a  general  super- 
vision and  control  of  the  penal  and  charitable  institutions, 
schools,  roads,  bridges,  levying  of  taxes  and  finances  of  said 
county  as  may  be  prescribed  by  law."  The  amendment  of 
1875,  which  took  effect  January  1,  1877  (Article  VII.,  §  14), 
provided  that  "the  General  Assembly  shall  have  full  power 
by  statute  to  modify,  change  or  abrogate  any  and  all  of  the 
provisions  of  this  article  and  substitute  others  in  their  place, 
except  sections  7,  9  and  13."  The  Act  of  1876-'77,  chapter 
141,  was  passed  in  the  exercise  of  the  power  given  under  sec- 
tion 14,  Article  VII.,  and,  after  providing  for  the  election  of 
County  Commissioners,  and  the  levying  of  taxes  with  the 
assent  of  the  Justices  of  the  Peace,  declares,  in  section  6,  that 
they  "shall  have  and  exercise  the  jurisdiction  and  powers 
vested  in  the  Board  of  Commissioners  now  existingy  and  also 
those  vested  in  and  exercised  by  the  board  of  trustees,  &c., 
except  as  may  be  hereafter  provided  by  law." 

Construing  the  Constitution  of  1868  together  with  the 
amendment  of  1875  and  the  Act  of  1876-77.  it  is  manifest 
that  before  J  875  there  was  this  further  recognition  of  the 
right /ind  duty  of  the  County  Commissioners  to  overlook  the 
scho(»ls  HS  a  part  of  the  ordinary  and  necessary  county  gov- 
ernment, and  that  the  Act  of  1876-77,  passed  in  pursuance 
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of  the  amendment  of  1875,  left  this  power  and  obligation 
still  intact. 

But  despite  of  all  these  constitutional  and  statutory  grants 
of  power  and  injunctions  of  duty,  it  is  contended  that  sec- 
tion  1,  Article  V.  of  the  Constitution,  limits  the  levy  for  ordi- 
nary purposes  to  not  more  than  two  dollars  on  the  poll  or 
sixty-six  and  two-thirds  cents  on  every  hundred  dollars  in 
value  of  land,  that  the  education  of  the  people  of  a  county 
is  not  a  county  purpose,  and  the  Act  of  1876-77  does  not 
provide  for  levying  a  "special  tax,"  though  the  Legislature 
expressly  so  denominated   the   tax  to  be  levied  in  every 
instance  when  there  should  be  a  deficiency  in  the  appropria-^ 
tion  by  the  State.     Is  education  a  county  purpose?     No  one 
has  ever  contended  that  a  tax  providing  for  the  support  of 
the  penal  and  charitable  institutions  of  a  county,  or  for 
building  bridges  across  streams  at  the  public  crossings  in  its 
limits,  is  not  a  county  purpose;  or,  if  such  a  position  has 
ever  been  assumed,  it  will  no  longer  be  insisted  on  in  view 
of  the  decisions  of  this  Court  and  the  constant  practice  of 
the  Legislature.     Barrington  v.  FeiTy  Co.,  supra.     When  we 
find   the  word   "schools"   sandwiched   between  charitable 
institutions  and  roads  in  the  constitutional  definition  of  the 
duties  of  Commissioners  who  are  the  embodiment  of  the 
municipal  corporation,  it  would  seem  unreasonable  to  insist 
that  an  answer  to  an  alternative  mandamus,  which  stated 
that  a  levy  of  twenty  cents  on  the  hundred  for  support  of 
prisoners  in  the  jail  and  the  poor,  ten  cents  to  make  up  the 
deficiency  in  school  appropriation,  and  five  cents  for  pay- 
ment of  damages  assessed  for  public  roads  opened  by  order 
of  the  Commissioners,  raised  the  tax  in  the  aggregate,  with 
that  levied  by  the  State,  to  the  constitutional  limit,  would 
not  be  deemed  sufficient  to  relieve  the  Commissioners  from 
attachment  for  contempt.     Fry  v.  Commissioners,  82  N.  C, 
304.     The  distinction  between  taxes  levied  under  a  power 
which  associated  schools  with  roads  and  bridges,  and  between 
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those  devoted  to  one  purpose  or  other,  seems  to  me  to  be 
clearlv  arbitrary  and  anreaaoDable.  When  the  Coostitation 
decrlares  that  knowledge  is  *'  necessary  to  go  k1  governmeDt,'' 
and  that  particular  agents  of  the  State,  the  County  Commis- 
sioners, shall  be  indicted  for  failure  to  provide  means  of 
acfjuiring  it,  I  cannot  yield  my  assent  to  the  proposUioQ 
that  it  is  a  part  of  the  appropriate  public  duty  of  those  offi- 
cers to  protect  the  health  of  the  people  of  the  county  by 
levying  a  tax  for  the  purpose  of  constructing  hospitals,  if 
need  be,  or  for  opening  new  roads,  or  erecting  bridges,  while 
the  I^egislature  cannot  even  clothe  them  with  authority  by 
a  special  act  ap[)licable  to  all  of  the  counties  in  the  State  to 
levy  and  collect  any  sum  for  the  intellectual  betterment  of 
the  people  of  the  county.  It  seems  to  me  that  the  framers 
of  the  Constitution  not  only  intended  that  the  Commission- 
ers should  be  empowered  and  required,  as  a  part  of  their 
regular  duty,  to  open  roads  and  provide  for  the  payment  of 
the  expense  of  punishing  criminals,  but  that  above  all  these 
other  functions  should  be  that  of  furnishing  the  means  and 
facilities  for  acquiring  knowledge. 

If  the  maintenance  of  schools  is  a  county  purpose,  then 
the  remaining  question  is  whether  it  is  competent  for  the 
Legislature  to  pass  an  act  providing  for  the  levy,  under  cer- 
tain specified  circumstances,  of  a  **  special  tax "  by  any 
county  in  the  State,  or  whether  it  is  essential,  in  order  to 
authorize  the  levy  for  the  very  same  purpose,  to  pass  a  sep- 
arate act  specifically  applicable  to  each  county.  I  do  not 
think  that  the  organic  law  requires  any  such  vain  and  use- 
less proceeding.  I  believe  that  the  Legislature  construed 
the  Constitution  properly  in  enacting  that  all  c  lunties,  under 
certain  clearly  specified  circumstances  should  have  the  power 
delegated  to  them  to  lay  a  special  tax  for  the  particular  pur- 
pose of  making  up  a  deficiency  in  the  appropriation  for  the 
maintenance  of  schools  for  four  months  of  the  year,  and  inci- 
clentally  of  relieving  themselves  of  their  liability  to  indict- 
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ment  for  failure  to  provide  such  schools  for  the  requisite- 
period. 

A  careful  scrutiny  of  the  cases  cited  by  the  Court  in  Barks- 
dale  V.  Commisswners,  93  N.  C ,  476,  will  show  that  the  Court 
had  never,  prior  to  the  announcement  of  the  doctrine  in  that 
case,  held  that  the  taxation  provided  for  in  section  6,  Article 
v.,  should  be  so  far  local  as  well  as  special  as  to  deprive  the 
L^islature  of  the  power  to  pass  a  special  statute  applica- 
ble to  all  counties  alike  under  certain  specified  circum- 
stances. The  Court  in  the  case  at  bar  have  advanced  a  step 
farther  than  did  Chief  Justice  Smith  in  Barksdale's  case, 
in  declaring  that  the  maintenance  of  schools  is  not  a  county 
purpose.  Assuming  that  I  have  shown  that  the  Constitution 
80  characterizes  it,  it  is  difficult  to  conceive  of  a  plausible 
reason  for  so  limiting  the  power  of  the  Legislature  that  it 
could  not  pass  a  special  act  applicable  to  a  class  of  counties, 
where  a  certain  state  of  affairs  already  existed  or  might  arise 
in  the  future,  instead  of  declaring  in  the  case  of  each  indi- 
vidual county,  by  a  separate  act,  that  if  the  appropriation  of 
the  next  year  should  not  be  sufficient  to  accomplish  a  certain 
end,  the  Commissioners  should  be  authorized  to  make  a 
levy  to  supplement  it. 

But  it  would  seem  to  have  been  intended,  in  framing  the 
Constitution,  to  place  the  maintenance  of  public  schools,  like 
the  payment  of  debts  of  the  State,  far  above  constitutional 
restrictions  applicable  to  ordinary  expenditures  for  State  or 
county  purposes.  If  the  simple  declaration  of  broad  gen- 
eralities in  reference  to  preserving  the  public  credit  is  suffi- 
cient to  override  the  constitutional  limit  of  taxation  in  order 
to  meet  the  obligations  of  the  State  whenever  created,  and  if 
the  Commissioners  are  required,  without  any  special  statu- 
tory warrant  for  their  conduct,  to  levy  a  tax  in  excess  of  the 
limit  also  to  meet  a  debt  of  the  county  created  before  the  limit 
was  imposed'(in  1868),  it  would  seem  to  me  altogether  more 
reasonable  to  hold  that  the  provision  of  the  Constitution 
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which  subjected  the  Commissioners  to  indictment  for  failure 
to  keep  the scliools  open  for  four  mouthf^^gave  them  by  impli* 
cation,  without  (he  aid  of  an  express  statute,  the  power  to 
disregard  the  restriction  whenever  it  became  essential  to  do 
so  in  order  to  meet  the  express  requirement  of  section  3, 
Article  IX.     It  is  (rue,  that  in  so  far  as  section  1,  Article  V. 
impaired  the  remedy  of  a  pre-existing  creditor  it  was  void, 
because  it  was  repugnant  to  the  Federal  Constitution.    Bat, 
in  University  v.  Holden,  63  N.  C,  410,  all  of  the  Justices  con- 
curred in  the  opinion  that  the  Legislature  had  the  power,  in 
order  to  meet  the  interest  on  the  publicdebt,  whenever  created, 
or  to  repel  invasion,  or  in  any  great  emergency,  to  disregard 
the  limit.    Justice  Settle  pointed  out  expressly  the  sections  of 
ArliclelX.  which  we  have  quoted  as  enjoining  the  duty  and 
giving  the  power  to  provide  for  public  education  without 
regard  to  the  per  ceiitam  of  tax  on  property  or  the  rate  on  the 
poll.     There  was  a  concensus  of  opinion  in  that  case  as  to  the 
principle  that  the  General  Assembly  had  the  power  to  deter- 
mine whether  there  is  a  necessity  for  transcending  the  restric- 
tion applicable  only  in  ordinary  cases.     It  seems  clear  to  me 
that  the  Legislature  not  only  has  the  power  to  determine  when 
there  is  a  necessity  for  exceeding  the  limit  imposed  upon  the 
tax  levy  for  ordinary  expenditures  in  order  to  furnish  the 
necessarv  school   facilities,   but  whether  the  end    can  be 
attained  by  a  general  legislative  levy  only,  or  by  empower- 
ing the  counties  to  supplement  the  State  appropriation, 
should  it  become  manifestly  necessary  to  do  so.    This  view 
finds  support  in  the  fact,  to  which  I  have  already  alluded, 
that  it  is  impossible  for  the  Legislature  to  calculate  what 
per  capita  rate  and  corresponding  per  cenlum  on  property 
will  raise  the  sum  necessary,  when  distributed  according  to 
the  number  of  children  and  added  to  the  local  yield  from 
fines  and  penalties,  to  maintain  schools,  some  of  which  cost 
forty  and  some  ten  dollars  per  month  for  the  prescribed 
period.     In  view  of  all  these  uncertain  elements  entering 
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into  the  estimate,  which  we  must  suppose  were  in  contem- 
plation of  the  delegates  who  ordained  the  provisons  of  the 
Oonstitution  in  reference  to  education,  it  seems  to  me  impos- 
sible to  give  effect  to  all  of  the  provisions  of  the  organic  law 
without  granting  to  all  County  Commissioners  power  com- 
mensurate with  their  allotted  duty  and  their  liability  for 
failure  to  discharge  it.  It  is  not  practicable  in  any  other 
way  to  devise  a  system  that  will  operate  uniformly,  and  at 
the  same  time  furnish  the  requisite  educational  advantages; 
and  it  is  essential  to  a  compliance  with  all  of  the  sections  that 
it  should  so  accomplish  the  end.  People  v.  Coleman^  4  Cal., 
46.  Uniform  laws  are  not  necessarily  universal  in  their 
operation,  but  a  special  law  may  affect  alike  all  persons  who 
may  become  in  any  way  subject  to  it.  People  v.  Judge,  17 
Cal.,  548 ;  McAurich  v.  Railroad,  20  Iowa,  338.  The  question 
of  uniformity  in  this  case  bears  a  striking  analogy  to  that 
raised  under  the  bankrupt  law  by  reason  of  the  inequality  of 
exemptions  in  the  different  States,  all  of  which  were  allowed 
by  an  amendment  to  the  Federal  law,  yet  it  was  expressly 
declared  a  uniform  law.  Bump.,  sec.  14,  p.  375.  The  uniform- 
ity contemplated  in  framing  Article  IX.,  section  2,  was  in.  the 
minimum  duration  of  schools,  and  that  can  be  accomplished 
only  by  the  intervention  of  the  counties  in  their  govern- 
mental capacities. 

The  doctrine  of  stare  decisis  can  be  invoked  and  insisted  on 
only  where,  by  acquiescence  in  a  decision  for  a  long  time,  it 
has  become  a  rule  of  jSroperty,  but  inadvertent  decisions, 
which  can  be  corrected  without  disturbfng  titles,  should  be 
overruled  at  the  earliest  possible  moment.  Sedgwick  on  Stat, 
and  Const.  Law,  254;  Long  v.  Walker,  105  N.  C,  90;  Gaskill  v. 
King,  12  Ired.,  223.  Not  a  single  title  or  vested  right  in  the 
State  depends  upon  our  adherence  to  the  decision  in  Barks- 
dale's  case. 

Upon  reviewing  the  dissenting  opinion  of  the  late  Chief 
Justice  Merrimon  in  Barksdale's  case,  supra,  I  have  been  so 
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,  S.  BASNIGHT  v.  THE  ATLANTIC  AND  NORTH  CAROLINA 

RAILROAD  COMPANY. 


Negligence — Damages  —  Common  Carrier  —  lAoMlUy  as  an 
Insurer — Warehouseman — Gratuitotis  Bailee. 

1.  In  an  action  against  a  railroad  company  for  damages  for  negligence 

in  allowing  the  burning  of  some  timber  on  a  car  intended  for  ship- 
ment, it  appeared  that  the  plaintiff  loaded  the  car  on  defendant's^ 
track,  but  did  not  notify  the  agent  that  it  was  ready  for  shipment^ 
nor  of  the  name  of  the  consignee;  the  car  was  moved  by  defend- 
'  ant*8  agent  to  another  track  (erected  for  shipper's  convenienoe)- 
very  close  to  a  dry-kiln,  from  which  it  took  fire;  the  Court  foond 
by  consent  that  the  timber  had  been  left  with  defendant,  awaiting 
orders  for  shipment,  and,  as,  a  conclusion  of  law,  that  defendant 
was  not  an  insurer,  but  a  simple  warehouseman:  Held,  defendant* a 
liability  was  that  of  a  warehouseman,  and  not  that  of  a  common 
carrier,  and  the  fire  being  accidental,  no  such  negligence  wa9 
shown  as  entitled  the  plaintiff  to  recover. 

2.  A  common  carrier  is  responsible  only  when  goods  are  delivered  and 

accepted  by  him  in  the  usual  course  of  business  for  immediate 
transportation. 

3.  The  defendant's  liability  as  warehouseman  in  this  case  was  only  that 

of  ,a  gratuitous  bailee. 

AvBBT,  J.,  dissenting. 
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Civil  action,  tried  before  Winstorty  J.,  at  Spring  Term, 
1892,  of  Craven  Superior  Court. 

"The  plaintiff  contends  that  the  Atlantic  an<l  North  Caro- 
lina Railroad  Company  received  from  him  a  car  load  of  lum- 
ber for  transportation;  that  the  lumber  was  destroyed  by  fire 
and  was  not  delivered  by  the  said  railroad  company  through 
their  negligence;  that  the  railroad  company  is  a  common 
carrier,  and  is  liable  as  insurer  to  the  plaintiff  in  the  sum  of 
damage  to  $159.99.  The  defendant  denied  all  of  the  allega- 
tions of  the  plaintiff." 

The  foregoing  constitutes  the  pleadings  in  the  Justice's 
Court,  from  which  the  case  was  brought  by  appeal  into  the 
Superior  Court  and  there  tried. 

The  plaintiff  introduced  the  following  testimony: 

J.S. Basnight, beingsworn, testified  as  follows:  "On  Decem- 
ber 23, 1889, 1  went  to  depot  of  Atlantic  and  North  Carolina 
Railroad,  and  saw  freight  agent  of  defendant  and  asked  for  a 
car  to  load  lumber ;  I  don't  remember  whether  I  told  him 
where  the  car  was  to  go  or  not,  but  think  I  did;  the  lumber 
was  to  go  to  Philadelphia.  He  gave  me  a  car  to  put  lumber 
in,  saying,  'there  is  a  car  setting  on  a  track  near  here;'  I 
said  all  right.  I  went  to  mill  and  sent  lumber  up;  the  car 
was  on  one  of  four  tracks  there— the  second  track  from  south 
side;  the  freight  house  was  about  twenty  steps  from  car,  and 
was  built  of  brick;  there  was  no  other  car  on  that  track  at 
that  time.  I  loaded  the  car  on  the  24th  of  December,  and 
finished  at  night;  on  the  25th  it  was  burneil  up;  the  fire 
broke  out  in  Congdon  &  Co.'s  dry-kiln ;  the  car  was  burned 
in  part  only.  The  car  had  been  moved  and  put  on  the 
extreme  north  track,  or  fourth  track,  the  last  track,  which  was 
within  three  or  four  feet  of  the  dry-kiln.  There  was  a  plan- 
ing mill,  built  of  wood,  ten  or  twelve  feet  apart  from  the  dry- 
kiln;  the  dry-kiln  was  built  of  brick.  I  saw  the  car  while 
fire  was  going  on ;  I  did  not  know  the  car  had  been  moved; 
I  suppose  the  car  wa^  in  my  charge  while  loading  it,  my  hands 
111—38 
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loaded  it.  I  did  not  notify  agent  that  it  was  ready  to  ship, 
or  to  take  charge  of  it,  as  it  was  late  at  night  when  it  was 
finished  loading;  no  bill  of  lading  was  given  me.  They  had 
not  been  informed  by  me  to  whom  it  was  to  go.  I  had  to 
accept  the  car  where  it  was,  and  had  no  authority  to  move  it 
myself  to  any  other  track.  I  suppose  all  the  tracks  belong 
to  the  railroad  company.  I  did  not  remove  the  car  nor 
request  the  railroad  company  to  move  it.  The  President  of 
defendant  company  told  me,  after  car  was  burned,  upon  my 
askiag  what  to  do  about  it  and  demanding  damages,  for  me 
to  have  the  lumber  overhauled,  and  keep  an  account  of  what 
was  good,  to  sell  that  for  what  I  could  get  for  i*,  and  they 
would  collect  the  money  for  what  was  lost  out  of  the  insur- 
ance company;  he  afterwards  told  me  that  the  car  was  not 
insured,  and  refused  to  pay  tlie  loss.  Dave  Williams,  an 
employee  of  the  railroad,  moved  the  car,  while  it  was  being 
loaded,  to  the  other  track,  upon  which  it  was  burned.  I  was 
afterwards  informed  that  the  last  load  was  put  in  the  car 
after  it  was  put  upon  the  fourth  or  last  track  mentioued." 

E.K.Bryan  testified  as  follows:  *'I  was  agent  for  the  defend- 
ant company  at  the  time  mentioned  above.  Let  plaintiff 
have  the  car.  The  railroad  company  built  the  four  tracks  as 
a  mutual  accommodation  to  the  railroad  and  Congdon  & 
Co.'s  mill.  We  used  it  occasionally  to  put  empty  cars  upon. 
We  avoided  putting  cars  upon  the  fourth  track,  as  we  regarded 
it  as  dangerous  on  account  of  fire.  I  suppose  the  car  was 
moved  to  make  room  for  our  business.  The  fire  broke  out 
at  2  p.  M.  the  next  day.  The  railroad  company  did  not  know 
the  car  was  loaded,  and  the  plaintiff  had  not  notified  us  to 
ship  it,  or  that  it  was  full." 

C.  S.  Ives  testified  as  follows:  "The  fourth  track  was  put  in 
for  the  use  of  Congdon  &  Co.;  other  cars  were  placed  u)K>n 
it  by  the  railroad  company  when  they  saw  fit." 

This  closed  the  evidence  for  the  plaintiff.  The  defendant 
declined  to  introduce  any  evidence.     It  was  agreed  that  the 
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evidence  introduced  by  the  plaintiff  should  be  accepted  as  the 
facts  in  the  case.  Upon  these  facts  his  Honor  should  base 
his  conclusions  of  law,  aiid  thereupon  the  Court  rendered  the 
following  judgment: 

"This  cause, coming  on  to  be  heard, and  having  been  heard, 
the  plaintiff  having  offered  all  the  testimony,  and  the  defend- 
ant declining  to  introduce  any  evidence,  the  Court  adjudges 
that  the  defendant  company  were  not  common  carriers  of  the 
lumber,  to  recover  damages  for  the  burning  of  which  this 
action  is  brought. 

The  Court,  by  consent,  finds  that  said  lumber  had  been 
left  with  the  defendant  awaiting  orders  to  forward  the  same, 
and,  as  a  conclusion  of  law,  that  the  defendant  was  not  an 
insurer  of  said  lumber,  but  was  a  simple  warehouseman. 

The  fire  by  which  the  same  was  destroyed  being  accidental, 
the  Court  holds  that  the  defendant  is  not  liable;  that  it  exer- 
cised that  degree  of  care  which  a  reasonably  prudent  man 
would  take  of  his  own  property  under  similar  circumstances, 
and  was  not  negligent;  wherefore,  the  Court  considers  and 
adjudges  that  it  go  hence  without  day  and  recover  its  costs." 

From  which  judgment  the  plaintiff  appeals,  and  assigns 
as  error  that  the  facts  in  evidence  do  not  warrant  in  law  the 
conclusions  of  his  Honor. 

Mr.  J.  W,  Waters,  for  plaintiff. 
Mr.  W.  W,  Clark,  for  defendant. 

MacRae,  J,:  We  may  consider  this  as  a  demurrer  to  the 
evidence,  the  defendant  admitting  the  facts  to  be  as  testified 
to  by  plaintiff's  witnesses,  and  contending  that  upon  the 
facts  found  the  plaintiff  is  not  entitled  to  recover. 

We  concur  entirely  with  his  Honor  below  in  his  conclusion 
that  defendant's  liability  was  not  that  of  a  common  carrier. 
Taking  the  facts  most  strongly  in  favor  of  the  plaintiff,  he 
asked  of  the  defendant's  freight  agent  a  car  to  load  with 
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lumber  to  go  to  Philadelphia.  The  agent  pointed  out  to  the 
plaintiff  a  car  which  he  might  use  for  the  desired  purpose. 
The  plaintiff  loaded  the  car  with  lumber,  and  finished  on  the 
night  of  the  24th  of  December,  but  did  not  notify  defendant's 
agent  that  the  car  was  ready  for  shipment  nor  of  the  name 
of  the  consignee. 

Treating  the  loading  of  the  car  upon  defendant's  track  as  a 
delivery  to  defendant  and  an  acceptance,  it  was  not  yet  ready 
for  transportation,  for  the  defendant  had  not  been  notified  of 
its  readiness  nor  to  whom  it  was  to  be  shipped.  It  was  nec- 
essary for  the  defendant  to  await  further  orders  before  ship- 
ment. Where  goods  are  delivered  to  a  common  carrier  to 
await  further  orders  from  the  shipper  before  shipment,  the 
former,  while  they  are  so  in  his  custody,  is  only  liable  as 
warehouseman.  O^Neal  v.  Railroad^  60  N.  Y.,  138  ;  WeUs  v. 
Railroady  6  Jones,  47 ;  Angell  on  Carriers,  sec.  129.  He  is 
only  responsible  as  carrier  where  goods  are  delivered  to  and 
accepted  by  him  in  the  usual  course  of  business  for  immedi- 
ate transportation.     2  Am.  and  Eng.  Enc.  of  Law,  808. 

As  to  defendant's  liability  as  warehouseman,  if  the  com- 
plaint may  be  construed  to  set  up  a  claim  on  this  account, 
by  the  testimony  in  the  case,  which  is  admitted  to  be  true, 
the  defendant  was  a  gratuitous  bailee,  and  the  facts  do  not 
establish  such  negligence  as  would  entitle  the  plaintiff  to 
recover.  Schouler,  B.  &  C,  390 ;  McComis  v.  Railroad^  67 
N.  C,  193.  "  A  negligence  followed  by  liability  to  others  is 
defined  as  the  judicial  cause  of  an  injury  when  it  consists  of 
such  an  act  or  omission  on  the  part  of  a  responsible  person,  as 
in  ordinary  natural  sequence  immediately  results  in  such 
injury."  Wharton  Neg.,  sec.  73.  It  must  be  the  natural  and 
proximate  consequence  of  the  act  complained  of.  2  Green- 
leaf  Ev.,  256 ;  Chalk  v.  Railroad,  85  N.  C,  423.  There  is  no 
error,  and  the  judgment  is 

Affirnaed. 

Avery,  J.,  dissentF. 
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SARAH  CAWFIELD  v.  THE  ASHEVILLE  STREET  RAILWAY 

COMPANY. 

Negligence — Contributory  Negligence — Comments  of  Counsel — 

Burden  of  Proof — Street  Cars, 

1.  The  matter  of  controlling  comments  of  counsel  in  their  speeches  is  ordi- 

narily left  to  the  sound  discretion  of  the  trial  judge ;  and  where 

there  was  evidence  making  the  character  of  witnesses  consistent 

» 

with  opprobrious  epithets  applied  by  counsel,  there  was  no  ground 
of  complaint. 

2.  Where  it  is  shown  that  the  plaintiff  was  injured  by  the  negligence  of 

the  defendant  in  starting  his  street  car  just  as  she  was  about  to 
alight  therefrom,  he  cannot  exculpate  himself  by  showing  that  she 
was  so  encumbered  with  baggage  that  she  could  not  avail  herself 
fully  of  his  means  provided  for  alighting,  or  that  she  waited  two 
minutes  before  getting  up  from  her  seat,  the  car  having  gone  be- 
yond the  place  where  she  was  to  get  off. 

8.  If  the  conductor  might  have  seen  her  and  prevented  her  fall,  the 
company  is  liable  even  though  ehe  was  also  negligent  as  described 
in  her  manner  of  alighting  from  the  car. 

4.  The  burden  of  proof  is  on  the  defendant  to  show  contributory  negli- 
gence. 

Clark.  J.,  and  Shepherd,  C.  J.,  dissenting. 

Civil  action,  tried  at  December  Term,  1891,  of  Buncombe 
Superior  Court,  before  Merrimon,  J, 

The  plaintiff  brought  her  action  to  recover  damages  for  an 
injury  caused  by  the  sudden  and  negligent  moving  of  the 
defendant's  street  car  when  she  was  in  the  act  of  alighting 
from  it.    The  material  facts  are  stated  in  the  opinion. 

The  defendant  appealed  from  the  judgment  rendered. 

Messrs.  Julius  C.  Martin  and  H,  B,  Carter,  for  plaintiff. 
Messrs,  Thomas  A.  Jones,  F,  A.  Sondley  and  T.  F,  Davidson, 
for  defendant. 
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A  VERY,  J. :  In  Goodman  y.Sapp,  102  N.  C,  483,  the  Court 
say  that  a  number  of  cases  cited  and  "  numerous  other  authori- 
ties settle  the  general  principle  that  the  extent  to  which  coun- 
sel may  comment  upon  witnesses  and  parties  must  be  left 
ordinarily  to  the  sound  discretion  of  the  Judge  who  tries 
the  case,  and  this  Court  will  not  review  his  discretion  unless 
it  is  apparen^t  that  the  impropriety  of  counsel  was  gross  and 
calculated  to  prejudice  the  jury."     The  plaintiflF  had  intro- 
duced depositions  of  a  dozen  witnesses  examined  at  the  place 
of  her  former  residence  in  Kentucky,  all  of  whom  testified  to 
her  good  character.    Subsequently,  the  depositions  of  four 
witnesses  living  in  the  same  locality  were  introduced  fdrthe 
defendant.    One  of  these  did  not  know  her  general  character, 
another  was  offered  to  identify  certain  records  of  indictment 
against  her  and  her  husband  when  keeping  a  bar-room  in 
Kentucky.     But  the    witness    whose  deposition  was  first 
offered   testified   to  a  long  discussion   between  a  bevy  of 
women  had  at  his  dinner-table  in  his  presence,  and  without 
objection  from  him,  in  which  the  question  was  whether  a 
baby  to  which  the  plaintiff  had  recently  given  birth  resem- 
bled one  Joel  Jackson.     The  other  witness  testified  in  sub- 
stance that  when  he  was  about  twenty-two  years  old  the  plain- 
tiff s  character  was  bad  for  virtue  and  for  the  house  she 
kept,  but  yet  he  worked  with  the  husband,  presumably  at 
his  own  house — where  she  conducted  the  disreputable  oyster 
saloon  and  bar-room,  with  a  ball-room  for  rent  to  any  who 
would  pay  the  charges,  of  any  color  or  condition,  on  the 
second  lloor.     It  was  when  counsel  for  the  plaintiff  applied 
theepithet"  whore-house  pimps  "to  these  two  witnesses  that  he 
was  interrupted,  and  an  appeal  was  made  to  the  Court  to  stop 
him.     Instead  of  ordering  counsel  to  desist,  the  Judge  told  him 
to  proceed,  and  did  not  allude  to  the  remark  in  his  charge 
to  the  jury,  or  make  any  comment  upon  it  in  their  presence, 
thouirh  the  counsel  made  no  reflection  on  the  witnesses  after 
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he  was  interrupted.  The  Court  was  not  asked  to  give  any 
special  instruction  to  the  jury  in  response  to  the  matter. 

We  think  that,  under  all  the  circumstances,  the  comments 
made  upon  these  two  witnesses  (and  they  could  have  been 
applied  by  the  jury  to  no  others,  as  they  only  testified  directly 
that  plaiutiii's  character  was  bad)  did  not  constitute  so  gross 
an  abuse  of  privilege  as  to  take  the  question  of  the  propriety 
of  checking  counsel  or  cautioning  the  jury  out  of  the  discretion 
of  the  trial  judge.  One  of  them  had  been  the  employee  of  the 
husband,  according  to  his  own  account,  at  a  house  known  by 
him  to  have  a  bad  reputation;  the  other  had  drawn  a  picture 
of  the  racy  dinner-table  talk  in  his  own  household  that 
invited,  if  it  did  not  demand,  criticism  from  a  faithful  attor- 
ney whose  client's  character  was  at  stake,  and  was  impeached 
only  by  witnesses  who  had  exposed  places  so  weak  in  their 
own  harness.  It  was  also  within  the  sound  discretion  of  the 
learned  Judge  who  presided  to  reprove  counsel  and  cause  him 
to  desist  from  further  comment  if  he  considered  the  language 
used  so  coarse  as  to  be  disrespectful  to  the  Court.  Nissen  v. 
Cramer,  104  N.  C,  579. 

The  defendant  requested  the  Court,  in  each  of  two  aspects, 
to  instruct  the  jury  that  the  plaintiff  would  be  guilty  of  con- 
tributory negligence  if  their  findings  should  correspond  with 
these  particular  phases  of  evidence.  The  Court  complied 
with  both  of  these  requests,  coupled  in  each  instance  with 
the  qualification  that  if,  notwithstanding  the  negligence  of  the 
plaintiff,  the  defendant,  by  the  exercise  of  ordinary  care  and 
watchfulness,  could  have  prevented  the  injury,  they  would 
find  that  it  was  not  attributable  to  want  of  care  on  her  part. 
Conceding  that  she  was  negligent  if  she  failed  to  avail  her- 
self of  such  appliances  as  were  provided  to  support  her  in 
alighting  from  the  car,  or  if  she  attempted  to  get  off  without 
asking  assistance,  and  when  her  hands  were  so  full  of  bun- 
dles that  it  was  impossible  for  her  to  catch  hold  of  any  part 
of  the  car  in  order  to  avoid  falling,  still  the  car  was  an  open 
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one  with  seats  extendiDg  across  it,  so  that  when  a  pa^enger 
started  to  get  off  (he  conductor  could  at  a  glance  take  in  the 
situation,  and  it  was  negligence  on  his  part  if  he  ordered  or 
permitted  the  car  to  be  moved  when  the  plaintiff  was  in  the 
act  of  alighting  from  the  step  at  the  end  of  the  seat  occupied 
by  her.  Nanu  v.  Railroad,  94  N.  C,  619;  Deans  v.  Railroadj 
107  N.  C,  686;  HinkU  v.  RaUroad,  109  N.  C,  472;  Cioriv. 
Railroad,  Ibid,  430. 

We  find  that  a  very  learned  and  careful  text-writer  has 
adopted  the  view  (citing  authority  to  sustain  it)  that  where  a 
street  car  is  standing  at  a  regular  stopping  place,  it  is  negli- 
gence in  the  conductor  to  order  the  car  to  be  moved  when  a 
passenger  is  alighting,  though  the  passenger  has  made  no 
special  request  to  be  allowed  to  get  off  at  that  point,  because 
by  looking  before  giving  the  signal  or  order  he  could  com- 
prehend the  situation  and  avoid  the  danger.  The  structure 
of  these  cars  is  such  as  to  always  make  it  possible  by  proper 
precaution  to  see  in  a  moment  the  position  of  the  passengers, 
and  whether  anyone  would  be  endangered  by  a  sudden 

stait 

It  is  not  material  whether  the  conductor  said  ''dack 
ahead,"  or  gave  two  taps  on  the  bell,  as  Waddell,  the  motor- 
man,  testified  that  he  never  moved  without  such  signal,  if  in 
fact  he  communicated  his  wishes  in  some  way  to  Waddell  and 
the  car  was  suddenly  moved  while  the  plaintiff  was  in  the 
act  of  getting  off  the  step.  Sudderth,  the  conductor,  also  testi- 
fied that  his  motorman  never  moved  the  car  without  a  signal 
from  him,  that  he  had  no  recollection  of  seeing  the  plaintiff 
on  the  night  when  she  said  that  she  was  injured,  and  that 
he  heard  of  no  injury  to  an^  passenger  on  that  night.  The 
plaintiff's  testimony,  corroborated  in  the  main  points  by 
Charles  Bailey,  is  to  the  effect  that  she  was  on  the  first  step 
and  in  the  act  of  placing  her  foot  on  the  second,  when  the 
car  suddenly  moved,  as  far  as  she  heard,  without  a  signal, 
and  she  was  thrown  violently  upon  a  brick  pavement,  sus- 
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taiuing  in  the  fall  the  painful  and  permanent  injuries  which 
she  described.  The  witness  Bailey  thought  the  conductor 
said  "  slack  ahead/'  which  the  latter  denies;  but  he  says  that 
the  plaintiff  was  thrown  with  violence  to  the  ground,  was 
helped  to  her  feet  by  him,  and  then  complained  of  serious 
injuries.  If  she  was  thrown  from  the  step  by  the  sudden 
moving  of  the  car  when  she  was  on  the  steps,  and  could  have 
been  seen  by  the  conductor  if  ho  had  looked  before  giving 
orders  to  move  it,  then  he  might,  by  proper  watchfulness 
and  care,  have  saved  her  harmless,  notwithstanding  her  own 
negligence.  If  she  was  thrown  from  the  step  he  might  have 
seen  and  prevented  it,  and  if  he  did  not  see  her  and  prevent 
it,  he  was  careless. 

Neither  the  conductor  nor.the  motorman  saw  the  plaintiff 
fall  at  all,  and  therefore  their  testimony  as  to  the  circum- 
stances was  based  upon  the  general  rules  that  govern  their 
conduct.  If  she  was  thrown  from  the  step,  as  she  and  Bailey 
both  swear,  and  was  injured,  as  others  testify  that  she  was,  the 
employees  of  the  company  had  no  actual  knowledge  of  the 
occurrence.  Their  testimony  is  to  the  effect  that  it  could  not 
have  happened,  as  stated  by  plaintiff,  because  if  it  had  so 
occurred  and  they  had  observed  their  custom,  they  would 
have  seen  it,  and  that  it  could  not  have  happened,  as  nar- 
rated, because  the  account  of  it,  if  true,  involved  a  departure 
from  rules  to  which  they  always  adhered.  We  concur  with 
his  Honor  in  the  opinion  that  the  evidence  as  to  whether 
the  accident  occurred  at  all,  on  the  one  side,  was  positive, 
and  was  entitled  to  greater  weight  than  that  adduced  by  the 
other.  There  was  no  error  in  reading,  as  he  did,  from  Hen- 
derson V.  OrousCj  7  Jones,  624,  especially  as  the  Court  said  in 
that  case  that  "the  amount  of  difference  was  a  question  for 
the  jury,"  and  the  jury  doubtless  gave  due  consideration  to 
the  contradictory  testimony  offered  by  the  defendant. 

The  burden  was  on  the  defendant  to  show  contributory 
negligence  on  the  part  of  the  plaintiff,  as  set  up  in  the 
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answer.  The  Judge  submitted  the  question,  raised  by  the 
amended  answer,  whether  the  plaintiff's  negligence  in  get- 
ting out  without  availing  herself  of  the  supports  within  her 
reach  and  without  asking  assistance  when  her  hands  were  full 
of  bundles,  was  the  direct  cause  of  her  injury,  because  these 
questions  were  fairly  raised  by  the  testimony  on  behalf  of 
the  plaintiff.  We  do  not  think  that  there  was  testimony  in 
support  of  the  defence  relied  on,  that  on  the  particular  occa- 
sion referred  to  any  notice  was  given  to  the  plaintiff  to 
remain  in  her  seat,  and  if  there  was  testimony  that  she 
remained  in  her  seat  two  minutes  after  the  car  stopped, 
before  moving,  she  having  been  carried  beyond  the  point 
where  the  conductor  had  been  directed  and  had  agreed  to 
put  her  out,  we  do  not  think  that  there  was  such  evidence 
of  negligence  in  stepping  out  late  or  in  disregard  of  a  notice 
to  keep  her  seat,  as  made  it  the  duty  of  the  Court  to  submit 
to  the  jury,  as  requested,  the  questions  whether  she  was  negli- 
gent in  remaining  in  her  seat  two  minutes, or  moving  contrary 
to  the  warning  of  the  conductor.  The  Judge  was  not  bound 
to  give  instructions  founded  upon  mere  conjecture  arising 
out  of  negative  testimony  in  support  of  a  plea  which  the 
law  required  the  defendant  to  sustain  by  a  preponderance  of 
proof.  The  negative  testimony  was  available  for  the  purpose 
of  contradiction;  but  it  could  not  positively  establish,  or 
tend  to  prove,  the  circumstances  attending  the  fall  of  the 
plaintiff,  because,  if  it  was  true,  she  did  not  fall  at  all. 

We  have  adverted  to  those  exceptions  which  seem  to  have 
been  pressed  with  any  degree  of  confidence.  The  others,  if 
it  were  necessary  to  discuss  them  in  detail,  are,  we  think, 
manifestly  untenable.     There  is 

No  Error. 
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Clark,  J. — dissenting:  The  language  used  by  counsel  in 
characterizing  the  witnesses  was  not  supported  by  anything 
in  the  evidence.  It  was  calculated  to  destroy  any  credit 
which  otherwise  might  have  been  given  to  their  testimony. 
When  appealed  to  by  counsel,  the  Judge  merely  remarked, 
"Proceed,"  and  neither  then,  nor  in  his  charge,  cautioned 
the  jury.  This  might  well  mislead  the  jury  into  understand- 
ing the  Judge  to  hold  that  the  language  was  unobjectionable. 
It  went  to  the  jury  with  the  impress  of  his  assent,  if  not, 
indeed,  of  his  approbation.  When  the  evidence  justifies  it, 
counsel  have  the  right  to  criticise  in  strong  terms  the  testi- 
mony, character  or  bearing  of  witnesses  within  legal  limits. 
But  it  is  due  to  the  witnesses  themselves,as  well  as  to  the  party 
who  calls  them,  that  they  should  not  be  assailed  in  abusive 
terms  and  gross  epithets  when  the  evidence  does  not  justify 
the  language  used  in  regard  to  them.  In  such  cases  the 
Judge  should  ex  mero  motUf  even  if  not  appealed  to,  intervene 
to  protect  the  witness  and  the  party  whose  cause  is  damaged 
when  the  credit  of  his  witness  is  thus  shaken  without  evi- 
dence. It  is  true  the  party  cannot  assign  as  error  the  abuse 
of  privilege  by  counsel  unless  he  object  at  the  time  and  give 
the  Judge  an  opportunity  to  correct  the  matter.  State  v.  Svggs, 
89  N-  C,  527;  Hudson  v.  Jordan^  108  N.  C,  10,  and  cases  cited ; 
Clark's  Code  (2d  Ed.),  363,  But  here  the  matter  was  instantly 
brought  to  the  attention  of  the  Judge,  who  not  only  did  not 
intervene,  but  told  the  counsel  to  proceed.  Courts  are  held 
for  the  orderly,  impartial  investigation  of  controversies,  and 
witnesses  should  feel  that  they  are  entitled  there,  as  elsewhere, 
to  respectful  consideration.  They  are  under  the  protection  of 
the  Court,  which  should  not  permit  them  to  be  unwarrantably 
assailed  in  language  calculated  to  wound  either  their  repu- 
tations or  their  feelings.  While  in  such  matters  much  is 
properly  left  to  the  discretion  of  the  presiding  Judge,  the 
language  here  used  was  of  such  a  nature  that  the  refusal  of 
the  Judge  to  interfere,  when  appealed  to,  was  calculated  to 
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prejudice  the  defendant  {Stale  v.  Noland^  85  N.  C,  576;  HoUy 
V.  Holly,  94  N.  C ,  96),  and  should  entitle  it  to  a  new  trial. 
Slate  V.  Undertvood,  77  N.  C,  502.  I  do  not  concur  as  to  other 
exceptions.  Especially  the  instruction,  in  e£fect,  that  there 
was  no  evidence  of  contributive  negligence  seems  to  me 
clearly  erroneous. 

Shepherd,  C.  J.,  concurs  in  the  dissenting  opinion. 


W.  W.  WILLIAMS,  Trustee,  v.  A.  B.  WALKER  efe  al. 

'   A/anv'ed   Women — Fi'ee  Trader — Fraud — Mortgage — Privy 

Ezaminaliori. 

1.  When  the  only  evidence  offered  in  a  trial  upon  the  issue  as  to  whether 

a  married  woman  was  a  free  trader  was  a  mortgagee  reciting  that 
she  was  such,  and  the  testimony  of  witnesses  that  they  thought 
they  had  seen  *'  the  free- trade  papers*'  in  office  of  the  Register  of 
Deeds:  It  was  Held,  thkt  the  Court  properly  instructed  the  jury  to 
find  she  was  not  a  free  trader. 

2.  The  mortgages  executed  by  her  without  privy  examination  are  void 

as  to  her,  though  duly  proved  by  the  oath  of  a  subscribing  witnefis 
and  recorded. 

8.  There  is  no  equity  to  subject  her  interest  in  the  lands  so  attempted  to 
be  conveyed  in  such  mortgages  to  a  lien  in  favor  of  the  mortgagee, 
because  he  was  induced  by  her  false  and  fraudulent  representa- 
tion that  she  was  a  free  trader  to  loan  her  the  money  secured  by 
such  mortgages;  he  can,  however,  follow  and  recover  the  money 
itself  BO  obtained,  in  her  hands,  or  the  property  into  which  such 
money  has  been  converted,  and  he  can  subject  to  his  lien  any  inter- 
est the  husband  had  in  the  said  lands. 

Clark,  and  MacRab,  JJ.,  dissenting. 


SEPTEMBER  TERM,  1892.  605 


Williams  v.  Walker. 


This  was  a  civil  action  tried  at  the  January  Term,  1892, 
of  Cumberland  Superior  Court,  before  Boykin,  J. 
The  facts  are  stated  in  the  opinion. 

Messrs.  H.  McD.  Robinson  and  71  -Hi  Suilan,  for  plaintiff. 
Messrs.  J.  B.  Bakhelor  Rud  John  Devereux,  Jr.,  for  defendant. 

Burwell,  J. :  This  cause  was  before  this  Court  at  Septem- 
ber Term,  1890,  upon  an  appeal  by  Mrs.  Elizabeth  Walker, 
which  appeal  was  dismissed  because  the  order  appealed  from 
was  interlocutory.  107  N.  C,  334.  Since  that  dismissal  of 
her  appeal  Mrs.  Elizabeth  Walker  has  died,  and  the  admin- 
istrator of  her  estate  and  her  heir  at  law  have  been  made 
parties  defendant  in  her  stead. 

The  reference  which  was  directed  by  the  interlocutory 
order  from  which  Mrs.  Walker  appealed,  as  above  stated, 
was  had,  exceptions  to  the  referee's  report  were  filed  and 
considered,  and  a  final  judgment  was  rendered  at  January 
Term,  1892,  of  the  Superior  Court  of  Cumberland  County, 
from  which  judgment  both  the  plaintiff  and  defendant 
appealed  to  this  Court. 

The  records  filed  in  these  appeals  were  voluminous,  and 
many  exceptions  were  taken  by  the  parties  durintj  the  long 
progress  of  the  cause,  but  the  decision  of  two  questions  which 
sre  presented  in  each  of  the  "cases"  seems  sufficient  to  dis- 
pose of  the  matter  now  before  us. 

1.  The  plaintiffs  contended  that  Elizabeth  Walker,  who 
was  the  wife  of  A.  B.  Walker,  was  "a  free  trader  "at  the  time 
she  executed  the  mortgages,  the  foreclosure  of  which  is  the 
relief  demanded  in  the  complaint.  They  admit  that  no  such 
certificate  as  is  provided  for  in  section  1827  of  The  Code  was 
ever  registered  in  the  office  of  the  Register  of  Deeds  for  Cum- 
berland County,  where  she  resided.  But  they  insist  that  she 
was  a  ''  free  trader  "  at  that  time  because  the  mortgages  set 
out  in  the  complaint  recited  that  she  was  a  free  trader,  and 
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these  mortgages  were  signed  by  her  and  her  husband,  and 
were  duly  proved  by  the  subscribing  witne^es  and  regis- 
tered. And  on  the  trial  they  introduced  other  mortgages, 
executed,  probated  and  registered  in  like  manner,  and  con- 
taining the  same  recital,  to-wit,  that  she  was  a  "  free  trader." 

They  further  contend,  as  we  understand  the  record,  that 
inasmuch  as  they  had  produced  two  witnesses  (Mcllvary  and 
Campbell)  who  testified,  the  defendant  objecting,  that  they 
were  very  firmly  impressed  with  the  belief  that  Mrs.  Walker 
was  a  free  trader,  and  they  thought  they  had  seen  her  "  free 
trade  papers  "  in  the  Register's  office  (at  what  date  they  could 
not  tell),  but  had  searched  the  Register's  books  and  could  find 
no  such  paper  registered,  the  jury  should  have  been  allowed 
to  pass  upon  the  issue  whether  or  not  she  was  a  free  trader. 

The  Code,  §  1827,  provides  that  "  a  married  woman,  in 
order  to  become  a  free  trader,  shall  sign,  with  her  husband, 
a  writing  in  the  following,  or  some  equivalent  form  :  *  A.  B., 
of  the  age  of  twenty- one  years  or  upwards,  wife  of  C.  D.,  of 

County,  with  his  consent,  testified  by  his  signature 

hereto,  enters  herself  as  a  freetrader  from  the  date  of  the  regis- 
tration hereof.  Signed,  A.  B.;  C.  D.;  Witness,  E.  F.  Ro- 
istered this day  of 18-..'    The  said  writing  may 

be  proved  by  the  subscribing  witness  or  acknowledged  by 
the  parties  before  any  officer  authorized  to  take  the  probate 
of  deeds,  and  shall  be  filed  and  registered  in  the  office  of  the 
Register  of  Deeds  for  the  county  in  which  the  woman  pro- 
poses to  have  her  principal  or  only  place  of  business."  And 
section  1828  is  as  follows:  "  From  the  time  of  the  regislratm 
of  the  writing  mentioned  in  the  preceding  section,  the 
married  woman  therein  mentioned  shall  be  a  free  trader,  and 
authorized  to  contract  and  deal  as  if  she  were  a,  feme  sole" 

It  seems  plain  that  the  execution  of  deeds  by  a  married 
woman  and  her  husband,  in  which  is  recited  the  statement 
that  she  is  a  free  trader,  cannot  have  the  effect  to  make  her 
such.     That  would  not  be  a  compliance  with  the  terms  of 
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the  statute.  The  protection  which  coverture  afifords  to  a 
married  woman,  so  carefully  provided  by  the  laws  of  the 
State,  as  interpreted  by  this  Court,  should  not  be  taken  away 
from  her,  nor  should  she  be  allowed  to  lay  it  aside  except 
upon  strict  compliance  with  the  statutes  enacted  for  her 
safety.  If  the  deed  or  mortgage  of  a  married  woman  which 
recites  that  she  is  a  "  free  trader,"  when  in  fact  she  is  not,  is 
to  be  effectual  to  convey  her  real  estate,  provided  her  hus- 
band joins  in  the  execution  of  the  instrument  and  it  is  regis- 
tered, though  there  is  no  privy  examination  of  the  wife, 
upon  the  theory  that  the  registration  of  such  a  paper  is  a 
sufficient  compliance  with  law,  both  to  make  her  a  free 
trader  and  to  convey  her  land,  there  would  be  broken  down 
all  the  protection  now  afforded  to  femes  covert  by  the  require- 
ment that  their  deeds  shall  divest  them  of  their  real  estate 
only  when  they  have  executed  such  deeds  in  the  manner 
prescribed,  and  under  privy  examination  by  one  of  the 
officers  designated  for  that  purpose. 

No  "  free  trade  papers  "  of  Mrs.  Walker  were  ever  registered. 
So  the  witnesses  said.  They  testified  that  they  thought  they 
had  seen  such  papers — had  a  firm  impression  that  they  had 
seen  them.  Such  uncertain  statements  should  not  have  been 
received  as  evidence  that  such  papers  ever  existed. 

We  therefore  conclude  that  Mrs.  Elizabeth  Walker  was 
not  a  free  trader  at  the  time  of  the  execution  of  the  mortgage 
set  out  in  the  complaint,  or  at  any  other  time,  so  far  as  the 
record  in  this  cause  shows.  There  was,  therefore,  no  error  in 
his  Honor's  instruction  to  the  jury  that  they  should  say,  by 
their  answer  to  the  second  issue,  that  Mrs.  Walker  was  not 
a  free  trader  at  the  time  the  mortgages  were  executed. 

2.  The  question  next  to  be  considered  is  one  of  much 
more  importance. 

The  jury  found,  in  response  to  the  fifth  and  sixth  issues, 
that  the  plaintiff  John  D.  Williams  was  induced  to  become 
endorser  for  the  defendants  bv  reason  of  the  false  and  fraud- 
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ulent  representation  of  Mrs.  Elizabeth  Walker,  and  that, 
both  to  said  Williams  and  to  the  public  generally,  she  rep- 
resented herself  to  be  a  free  trader  at  the  time  of  the  execu- 
tion of  the  mortgages  which  the  plaintiffs  are  endeavoring 
to  enforce.  Upon  these  facts  the  plaintiffs  contend  that  the 
plaintiff  John  D.  Williams  was  entitled  to  have  a  lien 
declared  in  his  favor  on  the  land  of  Elizabeth  Walkeri 
described  in  the  mortgages,  to  the  extent  of  the  sums  he  had 
been  compelled  to  pay  out  as  her  endorser  on  the  notes  set 
out  in  those  mortgages. 

A  feme  covert  not  a  free  trader  can  be  divested  of  her  title 
to  her  real  estate,  under  the  laws  of  this  State,  only  by  the 
deed  of  her  husband  and  herself  executed  in  proper  form,  she 
being  privily  examined  separate  and  apart  from  her  hus- 
band, according  to  the  terms  of  the  statute.  Repeated  decis- 
ions of  this  Court  are  to  that  effect.  It  is  sufficient  to  cite 
the  recent  case  of  Farthing  v.  Shields^  106  N.  C,  389.  In  that 
case  it  was  said :  "  Whatever  may  be  the  rulings  in  other 
States  (and  they  are  admitted  to  be  in  hopeless  conflict),  we 
prefer  to  adhere  to  the  principle,  so  often  declared  by  this 
Court,  that  a  married  woman,  as  to  her  statutory  separate 
property,  is  to  be  deemed  feme  sole  only  to  the  extent  of  the 
power  conferred  by  the  Constitution  and  laws  creating  the 
same.  Holding,  as  we  do,  that  her  power  to  charge  such 
separate  estate  by  an  engagement  in  the  nature  of  a  contract 
is  measured  and  limited  by  her  power  to  dispose  of  the  same, 
it  must  follow  that  if  the  wife,  with  the  written  consent  of 
her  husband,  had  expressly  charged  her  statutory  separate 
real  estate,  it  would  have  been  of  no  avail  without  privy 
examination." 

In  order  to  overcome,  if  possible,  this  obstacle  in  the  way 
of  their  recovery  against  the  land  of  Mrs.  Walker,  the  plain- 
tiffs strenuously  insist  that,  by  reason  of  the  fraudulent 
and  false  representations  made  by  her  as  found  by  the  jurj^ 
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she  was  estopped  to  deny  the  plaintiffs'  right  to  a  lien  on  the 
land  for  the  purposes  set  out  in  the  mortgages. 

In  ScoU  V.  Battle,  85  N.  C,  184,  Ruffin,  J.,  says:  "There 
can  grow  no  fraud  out  of  the  contract  of  a  married  woman. 
It  stands  upon  its  own  strength,  both  in  law  and  equity.  If 
perfect,  then  well  and  good;  if  imperfect,  it  is  an  absolute 
nullity,  no  matter  upon  what  consideration,  and  as  is  said  in 
Towles  V.  Fisher,  77  N.  C.  438,  no  one  can  reasonably  rely 
upon  the  contract  of  a  married  woman,  or  on  representation' 
as  to  her  intention,  which,  at  best,  is  in  the  nature  of  a  con- 
tract, and  by  which  he  must  be  presumed  to  know  that  she 
is  not  legally  bound,  and  it  is  only  in  the  case  of  a  pure  tjrt^ 
altogether  disconnected  with  a  contract,  that  any  estoppel 
against  her  can  operate." 

It  is  to  be  noted  that  the  plaintiffs  are  not  endeavoring  by 
this  action  to  compel  the  feme  defendant,  a  married  woman, 
to  surrender  property  that  she  has  acquired  by  fraud,  nor  to 
follow  a  fund  which  she  has  obtained  by  fraudulent  repre- 
sentations, and  to  subject  property  in  which  she  has  invested 
the  fund  so  acquired  to  the  payment  of  the  debt  which  she 
contracted  when  she  obtained  it;  but  their  contention  is  that 
her  false  and  fraudulent  representation  as  to  her  capacity  to 
make  the  contract  estops  her  from  asserting  her  incapacity  to 
contract  in  that  form.  The  law,  for  good  reason,  has  fixed 
limits  to  her  capacity  to  contract,  especially  as  to  her  stat- 
utory separate  real  estate,  and  no  representations  on  her  part, 
however  false  and  fraudulent,  can  have  the  effect  of  enabling 
her  to  evade  these  limitations.  To  hold  otherwise  would  be 
to  introduce  into  our  law  an  entirely  new  system  of  the  con- 
veyances of  the  real  estate  of  femes  covert.  Di^ury  v.  Foster^ 
2  Wallace,  24;  Bishop  Law  Married  Women,  §  489.  It  is 
true,  as  is  said  in  Hart  v.  Hart,  109  N.  C,  368,  that  "the  law 
abhors  fraud^and  will  not  help  any  person  to  take  advantage 
of  and  have  benefit  of  it,"  and  this  principle  was  in  that  case 
applied  to  a  feme  covert.  But  neither  that  case,  nor  any  of 
111—39 
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the  cases  cited  (Bums  v.  McGregoi^  90  N.  C,  222;  Walker  v. 
Brooks,  99  N.  C,  207;  Loftin  v.  Orossland,  94  N.  C,  76;  Boyd 
V.  Tarpiuy  Ibid,  137)  sustain  the  position  that  the  false  and 
fraudulent  representations  of  a  married  woman  as  to- her 
capacity  to  contract  estops  her  from  asserting  her  legal  inca- 
pacity so  to  do.  "If  a  married  woman  executes  a  convey- 
ance of  land  in  her  maiden  name,  and  dates  it  back  to  a  time 
before  the  in.arriage,  this  transaction,  however  fraudulently 
intended,  does  not  pass  the  land  by  estoppel."  Bishop's  Law 
Married  Women,  §  489.  "  If  a  legal  incapacity  can  be  removed 
by  a  fraudulent  representation  of  capacity,  then  the  legal 
incapacity  I  will  have  only  a  moral  bond  or  force,  which  is 
absurd.  Keen  v.  Coleman,  3  Wright  (Pa.),  299,  ciied  by  Mr. 
Bishop  in  section  489.  "So  if  Sifeme  covert,  reciting  by  her 
deed  that  she  is  a  feme  sole,  grant  an  annuity,  this  is  a  void 
grant,  and  she  shall  not  be  concluded  by  this  recital  "  Brin- 
egar  v.  Chaffin,  3  Dev.,  108. 

"The  true  rule  seems  to  be  this:  The  contract  of  a  person 
under  disability  cannot  be  made  good  by  estoppel.  Thus, 
if  a  married  woman  entered  into  an  agreement  (which,  being 
made  by  a  married  woman,  is  void)  for  the  sale  of  real  estate, 
the  circumstance  that  the  purchaser  went  into  possession 
under  the  contract  and  made  valuable  improvements  with 
the  consent  and  encouragement  of  the  feme,  would  not 
operate  to  estop  the  latter,  because,  as  no  remedy  could  possi- 
bly be  had  upon  the  void  contract,  it  would  be  against  the 
policy  of  the  law  to  allow  the  same  result  to  be  reached 
through  the  indirect  medium  of  an  estoppel.  Nor  would 
the  case  of  the  purchaser  be  made  any  better  if  the  woman 
had  represented  herself  to  be  sole.  Such  a  representation 
could  amount  to  no  more  than  a  covenant  that  she  was  sole, 
and  her  coverture  would  render  such  a  covenant,  as  well  as 
all  others,  void."  Bispham's  Principles  of  Eq^iity  (4th  ed.), 
section  293. 


SEPTEMBER  TERM,  1892.  611 


Williams  v.  Walkee. 


"A  raarried  woman  could  not  do  by  acts  in  pais  what  she 
could  not  do  by  deed.  She  could  not  by  her  own  act  enlarge 
her  legal  capacity  to  convey  an  estate."  Bigelow  on  Estoppel 
(3d  ed.),  p.  510. 

These  principles,  announced  by  these  high  authorities,  are 
not  in  conflict  with  that  other  principle  so  tersely  stated  by 
Chief  Justice  Smith  in  Walker  v.  Brooks,  99  N.  C,  207 :  "It 
(coverture)  affords  no  shelter  or  protection  for  fraud";  and 
by  Chief  Justice  Merrimon  in  Burns  v.  McOreggor,  90  N.  C, 
222:  "The  Constitution  and  the  statute  wisely  extend  large 
and  careful  protection  and  safeguards  to  married  women  in 
respect  to  their  rights  and  property,  but  it  is  no  part  of  their 
purpose  to  permit,  much  less  help,  one  of  them  to  perpetrate 
a  fraud,  if  by  possibility,  under  some  sinister  influence  she 
should  attempt  to  do  so.  It  would  be  a  reproach  upon  the 
law  if  such  a  thing  could  happen."  The  sterling  honesty  of 
these  great  jurists  was  outspoken  in  their  emphatic  rejection 
of  the  proposition  that  the  law  they  so  much  loved  would 
allow  anyone, /<?m«  covert  or  not,  to  retain  property  acquired 
by  fraud,  or  to  hold  the  title  to  property  while  repudiating 
the  obligation  to  pay  the  purchase- money ;  and  his  accurate 
knowledge  of  the  decisions  of  this  Court,  and  appreciation 
of  the  fact  that  it  was  his  duty,  as  it  is  ours,  not  to  be  gov- 
erned by  what  to  our  peculiar  senses  may  seem  equitable 
and  right  in  the  particular  case  before  us,  but  to  adhere  to 
the  established  rules  of  law,  induced  the  latter  in  the  same 
case  (page  226)  to  say:  "If,  however,  one  under  a  contract 
not  binding  on  her,  sell  property  to  a  married  woman,  that 
shall  be  consumed  or  disposed  of  in  some  way,  so  that  he 
cannot  reach  it  if  sh^  chooses  to  disaflBrm  her  contract  and 
not  pay  the  purchase-money,  the  creditor  must  pay  the  pen- 
alty of  his  folly  in  the  loss  of  his  debt." 

In  Thurber  v.  LaRoque,  105  N.  C,  301,  it  is  said :  "The 
wife  cannot  subject  her  separate  real  estate  or  any  interest 
therein  to  any  lien,  except  by  deed  in  which  the  husband 
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joins,  with  privy  examination  as  prescribed  by  law,  and  she 
will  not  be  allowed  to  do  indirectly  what  the  law  prohibits 
her  from  doing  directly." 

If  the  money  acquired  by  Mrs.  Walker,  by  reason  of  her 
fraud,  is  in  the  hands  of  her  administrator,  or  if  there  is  in 
his  possession  or  in  the  possession  of  her  heirs,  any  property 
purchased  by  her  with  this  money,  in  whole  or  in  part,  the 
law,  in  its  abhorrence  of  fraud,  will  speedily  correct  the 
wrong  that  has  been  done.  Edwards  v.  Culberson,  at  this  term. 
But  if  that  money  has  been  consumed,  the  plaintiffs  are 
remediless. 

We  therefore  conclude,  (1)  that  there  was  no  evidence  that 
Mrs  Elizabeth  Walker  was  a  free  trader  at  the  time  of  the 
execution  of  the  mortgages  set  out  in  the  complaint;  (2)  that 
those  mortgages  as  to  her  are  void  and  of  no  effect;  (3)  that 
the  plaintiff  John  D.  Williams  is  not  entitled  to  have  an 
equitable  lien  on  the  land  of  Mrs.  Elizabeth  Walker,  described 
in  said  mortgages,  for  the  sums  paid  out  by  him  as  her 
surety  or  endorser. 

From  these  conclusions  it  follows  that  all  exceptions  of 
the  plaintiffs  to  his  Honor's  charge,  so  far  as  it  related  to 
the  second  issue,  are  overruled.  There  was  no  error  in  the 
charge  as  to  that  issue. 

The  fifth  and  sixth  issues  should  not  have  been  submitted 
to  the  jury,  as  their  findings  on  these  issues  can  have  no  effect 
upon  the  rights  of  the  parties.  The  judgment  should  have 
declared  that  the  plaintiffs  neither  had,  nor  were  entitled  to 
have,  any  lien  on  the  land  of  Elizabeth  Walker,  and  that  as 
to  her  administrator  and  heirs  at  law  the  action  be  dis- 
missed. 

As  it  appears  that  the  plaintiffs  contend  that  some  of  the 
tracts  of  land  conveyed  in  the  mortgages  were  the  property 
of  the  defendant  A.  B.  Walker,  and  if  so,  the  plaintiffs  have 
a  lien  thereon  which  may  be  enforced  in  this  action,  the 
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cause  is  remanded  that  proceedings  may  be  had  against  the 
defendant  A.  B.  Walker,  as  plaintiffs  may  be  advised. 

In  plaintiffs'  appeal — No  error.     In  defendants'  appeal — 
Error. 

Clark,  J.:  I  cannot  concur  with  the  majority.  The  Con- 
stitution and  the  present  statutes  as  to  the  rights  of  married 
women  were  certainly  intended  to  emancipate  them,  not  to 
assimilate  them  farther  in  the  condition  of  infants  in  law, 
and  incompetents.  The  constitutional  provision  was  an 
enabling,  not  a  disabling  act.  It  surely  was  never  intended 
by  the  lawmakers  that  a  married  woman  could  make  false 
and  fraudulent  representations,  as  the  jury  find  that  the 
feme  coveii  did  in  this  case,  and  having  procured  money 
thereby  upon  a  mortgage  executed  with  the  concurrence  of 
her  husband,  should  be  able  to  plead  her  disability  against 
liability  for  the  fraud.  No  fiction  can  be  more  transparent 
than  that  a  married  woman  who  has  committed  such  fraud, 
as  is  set  out  in  the  record,  is  an  incompetent  being  who  is 
not  civilly  liable  for  her  conduct  when  she  would  be  held 
liable  criminally  for  the  same  act.  Besides,  as  the  consid- 
eration enured  to  the  benefit  of  her  separate  estate,  she  will 
not  be  permitted  to  repudiate  the  obligation  incurred. 
Bridgers  v.  Bridgers,  101  N.  C,  71.  The  Constitution  does 
not  require  the  privy  examination  except  in  one  case,  in  the 
conveyance  of  the  husband's  homestead,  and  that  is  a  restric- 
tion on  the  husband,  not  upon  the  wife.  It  is  true  that  by 
statute  a  married  woman,  unless  a  free  trader,  cannot  yet 
convey  her  land  except  by  deed  with  privy  examination,  but 
when,  as  in  this  case,  she  executed  a  deed,  without  privy 
examination,  to  indemnify  one  who,  without  any  benefit  or 
consideration  to  himself,  was  induced  to  sign  as  her  surety 
upon  representations  which  the  jury  find  were  falsely  and 
fraudulently  made,  that  she  was  a  free  trader,  such  repre- 
sentations being  made,  too,  with  the  assent  of  the  husband 
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and  recited  in  the  deed,  this  should  serve  every  purpose  of 
the  privy  examination.     It  was  clearly  the  voluntary  act  and 
deed  of  the  feme  defendant,  since  it  is  found  as  a  fact  that  it 
was  executed  with  a  false  and  fraudulent  purpose  to  deceive. 
There  was,  too,  the  assent  and  participation  of  the  busbaud. 
He  jt>ined  in  the  mortgage  which  recited  that  his  wife  was  a 
free  trader.    This  might  well  be,  and  I  think  was,  a  virtual 
cH.Mnpliance  with  section  1827,  and  of  itself  made  her  a  free 
trader,  especially  as  he  had  joined  in  several  prior  deeds 
and  mortgages,  duly  registered,  which  contained  the  same 
recital.     But  if  it  was  not,  the  feme  defendant  is  not  entitled 
to  the  protection  of  the  law  against  the  valid  claim  for  reim- 
bur^ment  of  the  person  she  deceived  by  the  conveyance 
executed  by  her,  and  by  whose  money  thus  procured  she  has 
been  benefited.     Before  she  can  invoke  the  aid  of  the  Court 
to  invalidate  the  deed,  or  be  heard  to  deny  that  she  was  a  free 
trader,  as  both  verbally  and  in  the  deed  itself,  with  the  con- 
currence of  her  husband,  she  asserted  herself  to  be,  she  should 
be  coni)>elled  to  refund  the  money  obtained  upon  the  faith 
of  such  fniudulent  conveyance.    Suppose  she  had  fraudu- 
lently and  falsaely  represented    herself  as  a  single  woman 
with  the  joinder  in  the  mortgage,  reciting  that  statement,  of 
the  man   who  was  in  fact  her  husband.    Would   they  be 
a!!vnvtHl  to  hold  the  land,  discharged  of  the  incumbrance? 
Ovvonure  should  be  no  shelter  for  intentional  and  willful 
fmiul.    11  :::iY '  V.  B  x^^U.  Ol»  N.  C,  207.   Rights  of  third  parties 
not  h,'ivi:.of  inicrvenetl,  if  the  convevance  is  defective  the  frme 
ir  ;>r  \\  if  livinsr.  shv^uld  now  be  decreed,  upon  the  findings  of 
taoi  by   the  ;ury,  to  re-execute  the  mortgage   with   privy 
exaniir-.-iiiv^i,  unit???:    the    plaintiff  is   reimbursed,  and   in 
dofai;!;  thcrxvf  a  dtx^rtv  of  sale.     Being  dead,  a  decree  of  sale 
shouM  Iv  niHvie  as  to  those  claiming  the  land  as  her  heirs 
at  law,  ur.Io:5s  the  <n:n  secured  by  such  fraudulent  mortgage 
is  jvr,vl. 

Mai  Rav,  J  ,  oonoun?  in  this  dissent 
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McNEAL  PIPE  AND  FOUNDRY  COMPANY  v.    A.  H.  ROWLAND 

AND  THE  DURHAM  WATER  COMPANY. 

ZAen  for  Materials  Furnished — Corporation — Notice —  Watei^- 
Works — Public  Policy —  Contract — Assignment, 

1.  The  property  of  a  corporation  chartered  for  the  purpose  of  supplying 

i^ater  to  a  city  is  subject  to  the  lien  for  materials  furnished  pro- 
vided by  27ie  Code. 

2.  lATherea  company,  F.,  agreed  with  one  R.  to  supply  him  with  piping, 

etc.,  (to  be  used  in  establishing  his  water- works  plant),  and,  pur- 
suant to  such  agreement,  F.  supplied  such  material,  but  before  he 
he  had  finished  making  such  supplies,  H.  assigned,  without  notice 
to  F. ,  his  contract  with  the  city  for  which  the  water- works  were 
intended,  to  a  company  chartered  for  the  purpose  of  supplying  it 
with  water,  etc.,  which  assumed,  also,  his  liabilities,  and  he  con- 
tinued in  the  work  as  the  subcontractor  of  such  corporation  ; 
and  thereafter  F.  filed,  in  due  form  of  law,  in  the  Clerk's  office,  the 
notice  of  his  lien  for  material  furnished,  and  on  the  day  of  filing, 
the  corporation  had,  for  the  first  time,  actual  notice  of  such  liabil- 
ity and  lien:  Held,  (1)  that  F.  was  entitled  to  enforce  his  lien 
against  the  corporation  for  supplies  furnished  both  before  and 
after  the  assignment ;  (2)  the  lien  related  back  from  the  time  of 
the  filing  to  the  time  of  the  beginning  of  supplies  ;  (8)  that  the 
real  estate,  the  plant  assigned  to  the  corporation,  and  for  the  im- 
prov^ement  of  which  the  materials  were  furnished,  wan  liable ; 
and  (4)  for  reasons  of  public  policy  it  should  be  sold,  together  with 
the  franchise  of  the  corporation. 

Avery,  J.,  dissenting. 

This  was  a  civil  action,  tried  at  March  Term,  1891,  of 
Durham  Superior  Court,  before  Boykin,  J, 

In  June,  1886,  the  defendant  Rowland  contracted  in  writ- 
ing with  the  defendant  town  of  Durham  to  construct  a  sys- 
tem of  water-works  for  said  town  to  supply  water  for  public 
and  domestic  purposes.  On  November  3,  1886,  the  plaintiff 
contracted  to  sell  to  Rowland  the  necessary  materials,  and 
the  same  were  supplied  and  used  for  constructing  said  water- 
works, and  the  delivery  thereof,  which  was  included  in  the 
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contract,  began  on  December  4,  1886,  and  was  completed  on 
May  7,  1S87. 

In  the  latter  part  of  the  year  1886  the  Durham  Water 
<'ompany  was  incorporated,  and  on  January  1,  1887,  How- 
land  asisigned  his  contract  with  the  town  to  the  said  Durham 
Water  Company,  and  the  company  assumed  the  duties,  lia- 
bilities and  obligation  of  Rowland  to  said  town  under  the 
contract  aforesaid. 

On  July  19,  1887,  Howland  having  failed  to  pay  plaintiff 
a  large  part  of  his  indebtedness  for  materials  furnished,  the 
plaintiff  filed  its  claim  for  the  same  in  the  office  of  the  Clerk 
of  the  Superior  Court  of  Durham  County,  in  order  to  secure 
a  lien  as  allowed  by  The  Code,  §§  1782-1808.  It  was 
admitted  that  this  claim  wassufficient  in  form  and  comprehen- 
siveness, but  it  was  contended  that  it  that  was  not  sufficient  to 
create  the  lien  as  claimed  by  plaintiff.  On  the  day  the  claim 
was  filed,  the  plaintiff  gave  the  defendants  notice  of  How- 
land's  indebtedness  to  it  and  the  filing  of  its  claim  and  its 
alleged  lien,  and  demanded  of  said  defendant  company  that 
it  retain  out  of  the  amount  due,  or  to  become  due  from  it  to 
the  said  Howland,  on  account  of  the  said  water-works,  so 
much  as  was  necessary  to  pay  plaintiff's  claim. 

The  Court  below  adjudged  that  the  lien  filed  by  plaintiff 
was  of  no  force  and  effect,  and  that  the  same  be  vacated  and 
set  aside,  and  it  was  further  adjudged  that  the  Durham  Water 
Company  recover  its  costs  of  plaintiff,  and  also  that  plain- 
tiff pay  all  the  cost  connected  with  the  filing  of  the  lien. 
And  it  was  furthur  adjudged  that  plaintiff  recover  of  the 
defendant  Howland  the  sura  of  $16,975.73,  with  interest,  Ac. 
Beth  parties  appealed. 

Messrs.  John  W,  Hinsdale  and  W,  A.  GhUhrie,  for  plaintiff. 
Messrs.  Boone  &  Parker  (by  brief),  and    W.  W.  Fuller,  for 
defendant. 
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MacRak,  J.:  We  adopt  the  following  opinion,  prepared  by 
the  late  Chief  Justice  Merrimon,  in  this  case,  with  such  addi- 
tions thereto  as  in  our  judgment  are  necessary  to  a  full  deter- 
mination of  the  questions  presented  to  us  on  appeal.  That 
opinion  is  as  follows : 

"The  statute  {Tfie  Code,  §§  1781  to  1808)  entitled  *  Liens/ 
is  remedial,  and  its  clear  purpose  is  to  give  contractors,  sab- 
contractors  and  laborers  liens  upon  property  as  therein  pre- 
scribed and  provided,  to  secure  the  payment  of  money  due 
for  labor  done  or  materials  supplied  on  or  about  the  same. 
To  that  end  its  language,  phraseology  and  scope  are  broad 
and  comprehensive.  There  are  few,  if  any,  express  exceptive 
provisions  in  it,  and,  in  the  absence  of  them,  exceptions  and 
limitations  affecting  such  liens  cannot  be  allowed  unless  by 
necessary  implication.  The  object  is  to  give  a  lien  on  par- 
ticular property  deriving  particular  benefit  in  favor  of  classes 
of  persons  whose  claims  are  supposed  to  have  particular  merit. 
All  this  is  made  the  more  manifest  by  the  amendatory  statute 
(Acts  of  1887,  chapter  67).  Moreover,  numerous  decisions  of 
this  Court,  interpreting  this  statute,  and  the  amendments 
thereto,  fully  sustain  the  view  here  expressed.  Chadboum  v. 
WiUiams,  71  N.  C,  444;  Woolen  v.  Hill,  98  N.  C,  48;  Burr  v. 
Matdtsby,  99  N.  C,  263. 

"Adverting  now  to  provisions  of  the  statute  pertinent 
to  the  present  case,  section  1781  thereof  provides,  among 
other  things,  that  *  every  lot,  farm,  or  vessel,  or  any  other 
kind  of  property,  real  or  personal,  not  herein  enumerated^ 
shall  be  subject  to  a  lien  for  the  payment  of  all  debts  con- 
tracted for  work  done  on  the  same,  or  material  furnisJied,^  It 
is  further  provided  that  *  the  lieu  for  work  on  crops  or  farms, 
or  materials  given  by  this  chapter,  shall  be  preferred  to 
every  other  lien  or  incumbrance  which  attached  upon  the 
property  subsequent  to  the  time  at  which  the  work  was  com- 
menced or  the  materials  were  furnished.'  The  Code,  §  1782.  It 
is  further  provided  that  *all  subcontractors  and  laborers  who 
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are  employed  to  furnish  or  do  furnish  material  for  the  build- 
,  ing,  repairing  or  altering  of  any  house,  or  oilier  improvement 
on  real  estate,  shall  have  a  lien  on  said  house  and  real  estate  for 
the  amount  of  such  labor  done  or  material  furnished,  which 
lien  shall  be  preferred  to  the  mechanic's  l^en  now  provided 
by  law,  when  notice  thereof  shall  be  given  as  hereinafter 
provided,  provided  that  the  sum  total  of  all  the  liens  dae 
subcontractors  and  material  men  shall  not  exceed  the  amount 
due  the  original  contractor  at  the  time  of  notice.  Th/t  Code, 
§  1801.  In  this  connection  section  1802  provides  that  'any 
subcontractor,  laborer  or  material  man  who  claims  a  lien 
as  provided  in  the  preceding  section,  may  give  notice  to 
the  owner  or  lessee  of  the  real  estate  who  makes  the  contract 
for  such  building  or  improvement  at  any  time  before  the 
aettlement  with  the  contractor,  and  if  the  said  owner  or  lessee 
shall  refuse  or  neglect  to  retain  out  of  the  amount  due  the 
said  contractor  under  the  contract  as  much  as  shall  be  due 
or  claimed  by  the  subcontractor,  laborer  or  material  man,  the 
subcontractor,  laborer  or  material  man  may  proceed  to  enforce 
his  lien,  and  after  such  notice  is  given  no  payment  to  the  con- 
tractor shall  be  a  credit  on  or  discharge  of  the  lien  herein  pro- 
vided.' It  is  further  provided  in  section  1789  that  *  notice  of 
the  lieu  shall  be  filed  as  hereinbefore  provided  at  any  time 
within  twelve  months  after  the  completion  of  the  labor,  or  the 
final  furnishing  the  materials,  or  the  gathering  of  the  crops, 
provided  that  in  cases  of  liens  on  real  estate  or  any  interest 
therein,  given  by  this  chapter,  the  notice  shall  be  filed  in  the 
office  of  the  Superior  Court  Clerk  within  tivelve  months  after  the 
completion  of  the  labor  or  the  final  furnishing  of  the  mate- 
rials'  When  the  claim  is  so  filed  within  twelve  months,  the 
lien  rtlates  back  to  the  time  at  which  the  work  was  com- 
menced or  the  materials  were  furnished,'  and  is  preferred  to  all 
liens  or  incumbrances  create«l  to  that  tim§.  The  Code,  §  1782; 
Burr  v.  Mavltshy,  supra,  and  cases  there  cited.  And  this  is  so, 
although  the  subsequent  incumbrancer  had  no  notice  of  the 
lien  thus  relating  back. 
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"The  clause  of  the  statute  {The  Code,  §  1781)  first  above 
recited,  declares  that  'every  lot,  farm  or  vessel,  or  any  kind 
of  property,  real  or  personal,  not  herein  enumerated,  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts  contracted 
for  work  done  on  the  same,  or  materials  furnisliedJ  This 
phraseology  and  the  purpose  of  it  are  comprehensive.  The 
lien  prescribed  attaches,  in  the  case  provided  for,  to  any  real 
property  whether  it  be  denominated  *  a  lot  or  farm,'  or  a  store- 
house site,  a  mill  site,  a  water  reservoir  site,  or  the  like.  The 
lien  arises  in  favor  of  and  to  secure  the  payment  of  any  and 
*all  debts  contracted  for  work  done  on  the  same,  or  materials 
furnished.'  By  the  term  '  material  furnished,'  is  meant  some- 
thing furnished  to  be  appropriated,  used  and  pertinently 
applied  on  the  land,  devoted  to  some  purpose,  no  matter 
what,  so  that  the  purpose  be  lawful.  The  purpose  is  to  secure 
the  debt  contracted  for  materials  furnished  on  or  about  or 
connected  with  the  land  in  connection  with  the  purpose  ta 
which  it  is  devoted,  in  whole  or  in  part.  The  debt  so  con- 
tracted becomes  a  lien,  a  charge  upon  the  land,  and  that  land 
may,  if  need  be,  be  sold,  or  in  some  appropriate  way  applied 
to  the  payment  of  the  debt  secured  by  and  constituting  the 
ground  of  the  lien.  It  makes  no  difference  as  to  the  owner- 
ship of  the  land  if  the  debt  for  such  considerations  was  law- 
fully contracted,  because  the  land  is  benefited  by  the  labor 
80  done  on  or  about  it,  or  by  the  materials  furnished.  The 
intention  is  that  the  land  shall  be  charged  by  a  lien  with 
the  cost  of  the  benefits  so  extended  to  it,  whether  the  bene- 
fits  arise  from  labor  done  in  building  or  repairing  houses,  in 
cultivating  the  land,  building  fences,  ditching,  felling  trees^ 
or  the  like,  or  from  the  erection  of  mills  of  any  kind  on  it, 
or  from  supplying  machinery,  fixtures  or  any  *  material  fur- 
nished' for  such  purpose.  This  is  a  just  and  reasonable 
interpretation  of  the  clause  of  the  statute  recited.  Indeed  ^ 
it  would  be  difficult  to  suggest  any  other  fair  meaning. 
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''In  the  present  case  the  defendant  Howland  contracted 
with  the  town  of  Durham  to  supply  it  with  water  for  public 
and  domestic  purposes,  and  with  that  view  and  to  that  end 
he  acquired  certain  land  situate  four  or  five  miles  from  the 
town  for  the  purpose  of  constructing  a  water  reservoir,  and 
the  right-of-way  for  pipes  under  ground  through  which  to 
convey  .the  water  to  the  town.  In  connection  with  this  water 
reservoir,  much  machinery,  pipes  and  other  material  were 
necessary.  He  contracted  with  the  plaintiff  to  supply  him 
with  a  large  quantity  of  suitable  pipe  and  other  things  to 
be  used  on  and  about  the  land  for  the  purpose  of  this  reser- 
voir and  to  effectuate  the  end  contemplated  by  it.  The  con- 
tract did  not  recite  in  terms  that  the  pipe  and  other  things, 
so  supplied  by  the  plaintiff,  were  to  be  used  for  the  express 
purpose  of  the  reservoir  and  water  supply;  but  it  appears 
that  the  plaintiff  knew  of  it,  and  it  savors  of  trifling  tosag- 
gest  that  it  was  not  well  and  distinctly  understood  and 
intended  by  the  parties  that  the  goods  were  furnished  for 
such  purpose.  The  contract  and  the  goods  supplied  sug- 
gested the  purpose,  and  it  was  not  necessary  to  recite  or 
declare  it  in  terms.  It  was  sufficient  that  it  certainly 
appeared.  Lanier  v.  Bell^  81  N.  C,  337,  is  not  inconsistent 
with  what  is  here  said,  as  seems  to  be  supposed. 

"  The  plaintiff  furnished  the  pipes  and  other  things  to  the 
defendant  for  the  purposes  of  the  reservoir  and  water  supply 
to  be  made  by  and  through  means  of  it.  The  defendant 
Howland  failed  to  pay  a  large  part  of  the  debt  he  contracted 
to  pay  the  plaintiff  for  the  materials  so  furnished  by  it.  In 
view  of  the  facts,  at  once  upon  supplying  such  materials  not 
paid  for,  a  lien  upon  the  laud  mentioned,  and  the  property 
connected  with  it  permanently  for  the  purposes  to  which  it 
was  devoted,  arose  in  favor  of  the  plaintiff.  It^  debt  at  once 
became  a  charge  vpon  the  land,  to  be  perfected  by  filing  its 
claim  in  that  respect  in  the  office  of  the  Superior  Court  Clerks 
as  above  pointed  out.     And  this  filing  might  be  done  at  any 
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time  within  twelve  months  next  after  furnishing  the  materiala^ 
above  mentioned.  It  was  done  within  that  time.  This 
lien,  so  perfected,  related  back  to  the  time  when  the  materials 
began  to  be  furnished.  The  statute  so  provides.  The  Code,. 
§§  1781 ,  1789 ;  Burr  v.  Maultsbyy  mpra.  The  enterprise  of  sup- 
plying the  town  with  water  was  that  of  the  defendant  How- 
land  ;  the  property  was  his;  it  did  not  in  any  sense  belong  to 
the  town ;  it  had  not  taken  on  any  quality  or  been  placed  in 
any  condition  that  rendered  it  exempt  from  lien  as  contem- 
plated by  the  statute.     It  belonged  to  a  private  individual, 

"The  statute  (The  Code,  §§  1890,  1891)  prescribes  how  the 
plaintiff  might  enforce  his  lien.  Upon  his  judgment  he  is 
entitled  to  have  execution  against  the  property,  which  shall 
direct  the  oflBcer  to  sell  the  right,  title  and  interest  which  the 
owner  had  in  the  premises  or  the  crops  thereon  at  the  time 
of  filing  notice  of  the  lien,  before  such  execution  shall  extend 
to  the  general  property  of  the  defendant.  The  property  to 
which  the  lien  attaches  is  specially  devoted  to  the  satisfac- 
tion of  the  plaintiff's  debt,  and  hence  it  must  be  sold  before 
his  other  property  may  be  resorted  to  for  the  like  purpose. 

"  It  appears  that  the  defendant,  the  Durham  Water  Com- 
pany, was  incorporated  in  the  Fall  of  1886,  and  invested  with 
appropriate  corporate  powers  for  the  purpose  of  supplying 
the  said  town  with  water,  and  that  the  defendant  Rowland, 
on  the  first  day  of  January,  1887,  sold  and  assigned  his  con- 
tract with  the  said  town  to  it,  and  likewise  sold  to  it  all  the 
property  he  had  acquired  for  the  purpose  of  making  such 
water  supply,  and  this  property  embraced  that  to  which  the 
plaintiff's  lien  attached.  It  is  earnestly  contended  that 
therefore  the  plaintiff  acquired  no  lien,  first,  because  the 
defendant  Water  Company  (a  quasi  public  corporation) 
acquired  title,  by  its  purchase,  to  the  said  property,  and  the 
latter  is  devoted  to  public  purposes,  and  hence  is  not  the  sub- 
ject of  such  lien;  and,  second,  because  the  plaintiff's  lien,  if 
indeed  he  ever  had  any,  was  secret — notice  of  it  and  the- 
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plaintiff's  debt  and  claim  had  not  been  filed  in  the  office  of 
the  Superior  Court  Clerk  until  the  19th  day  of  July,  1887, 
after  the  said  company  purchased  the  property. 

"  As  appears  from  what  has  been  said  above,  the  plaintiff 
did  have  a  lien  for  its  debt  upon  the  property  (the  land  and 
fixtures  made  part  of  it)  which  the  defendant  company  pur- 
chased from  its  co-defendant  Howland ;  that  although  the 
plaintiff  's  claim  was  not  filed  until  the  19th  of  July,  1887, 
the  lien  related  back  to  the  time  when  the  plaintiff  began  to 
supply  the  materials,  which  time  antedated  the  purchase  of 
the  defendant  company.  If  it  be  granted  that  the  defendant 
company  was,  in  a  sense,  a  public  corporation,  and  its  prop- 
erty was  devoted  to  a  proper  public  purpose,  it  did  not  and 
could  not  buy  the  property  it  did  buy  from  its  co-defendant 
discharged  of  the  plaintiff 's  lien  without  its  assent  It  did 
not  assent,  and  hence  the  company  took  the  property  charged 
with  and  subject  to  the  lien.  No  public  corporation — ^not 
the  State  itself— cotild  purchase  property  for  public  purposes 
charged  with  a  lien  in  favor  of  the  plaintiff,  and  thereby  dis- 
charge such  lien,  unless  with  the  plaintiff's  assent,  or  by 
proper  condemnation  of  the  property,  and  compensation  to 
him  to  the  extent  of  his  interest.  The  lien  was  a  lawful  and 
valuable  incident  to  and  security  for  the  plaintiff 's  debt,  and 
it  could  no  more  be  deprived  of  it,  as  contended,  than  it 
could  be  of  the  debt  itself  It  was  the  misfortune  or  folly  of 
the  company  that  it  purchased  property  for  public  purposes 
subject  to  a  lien.  It  ought  to  have  been  more  cautious  and 
better  advised. 

"  It  is  said  the  lien  was  a  secret  one,  and  the  company  could 
not  know  of  it.  The  answer  is,  that  in  the  present  state  of 
the  law  it  should  have  made  diligent  inquiry  before  purchas- 
ing the  property  as  to  laborers'  and  material  men's  liens  upon 
it.  Private  persons  must  do  so;  they  fail  to  do  so  at  their 
peril.  And  corporations,  public  or  private,  are  upon  no  bet- 
ter footing.    There  is  neither  statute,  nor  precedent,  nor  any 
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principle  of  justice  that  places  them  on  a  footing  diflferent 
from  natural  persons.  The  Legislature  has  provided  by  stat- 
ute (The  Code,  §  1789)  that  notice  of  the  plaintiff's  claim  may 
be  filed  at  any  time  within  twelve  months  after  the  comple- 
tion of  the  labor  or  the  final  furnishing  of  the  materials. 
This  provision  has  been  repeatedly  held  to  be  valid.  Burr  v. 
MauUsbxfy  supra,  and  cases  there  cited." 

In  addition  to  what  was  said  by  the  late  Chief  Justice,  we 
proceed  further:  It  is  found  by  the  jury  that  the  contract 
was  made  between  the  plaintifi  and  the  defendant  Howland 
as  alleged  in  the  complaint,  and  that  material  was  furnished 
by  plaintiff  to  said  defendant  under  said  contract  to  the 
amount  and  value,  as  ascertained  by  the  verdict.  This  con- 
tract, being  a  single  one,  covering*all  the  material  furnished, 
we  bold  that  the  lien  attaches  for  all  the  said  material  deliv- 
ered, up  to  and  including  the  last  item,  notwithstanding  the 
fact  that,  pending  the  execution  of  the  contract,  and  before 
the  delivery  of  all  the  material,  the  defendant  Howland 
assigned  his  interest  in  the  said  contract  and  becane  a  sub- 
contractor under  his  assignee,  and  this  without  notice  to  the 
plaintiff,  who  continued  to  deliver  the  material  to  Howland, 
who,  as  subcontractor,  used  it  in  the  completion  of  the 
water- works  for  Durham.  The  Code,  §  1782 ;  Burr  v.  MauUsl/y, 
99  N.  C,  263,  and  cases  there  cited.  Under  any  view  of  the 
law  than  that  tfiken  by  us,  how  easy  it  would  be  to  evade  the 
provisions  of  this  act,  passed  for  the  benefit  of  mechanics  and 
material  men,  and  avoid  the  lien  upon  the  property.  The 
defendant  Howland,  a  private  person,  makes  his  contract 
with  the  city  of  Durham  to  supply  it  with  water;  he  purchases 
land  and  makes  contracts  for  the  purchase  of  other  lands; 
he  secures  rights-of-way  and  other  easements;  he  purchases 
pipes  and  other  material  for  carrying  out  his  contract,  prop- 
erty which  he  uses  in  the  construction  of  the  water-works, 
and  on  which  a  lien  attaches  by  virtue  of  the  statute. 
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Can  it  be  possible  that  by  the  formation  of  a  corporation 
and  the  assignment  to  it  of  his  contract  he  may  divest  the 
lien  which  had  already  attached,  and  without  notice  to  the 
plaintiffs  of  his  assignment,  continue  to  receive  material, and 
use  the  same  for  the  completion  of  the  work,  free  from  all 
lien  in  favor  of  the  material  man,  who,  in  ignorance  of  the 
transfer,  was  relying  upon  the  laws  providing  him  a  lien, and 
furnishing  the  material  without  further  security? 

It  was  manifestly  the  business  of  the  assignee  to  inform 
itself  in  the  matter.  It  had  assumed  the  liabilities  of  its 
assignor  under  his  contract  with  the  town  of  Durham.  It 
received  the  benefit  of  the  material  which  he  was  receiving 
from  plaintiff;  it  was  put  upon  notice  as  to  his  liabilities  for 
labor  and  material  by  tKe  lien  laws  of  the  State.  If  the 
Durham  Water  Company  is  such  a  corporation  as  is  author- 
ized to  receive  fare  or  tolls,  the  way  is  plain  to  the  plain- 
tiff, under  section  G71  of  The  Cbdc,  to  sell  the  franchise  of  the 
defendant  company  with  all  its  rights  and  privileges,  so  far 
as  relate?  to  the  receiving  of  fare  and  tolls,  and  all  of  its 
property,  under  execution  or  other  appropriate  means  of  car- 
rying the  judgment  into  effect. 

The  word  toll  in  the  sense  used  in  the  statute  is  a  tax  paid 
for  some  use  or  privilege  or  other  reasonable  consideration 
(Century  Dictionary),  and  the  definitions  in  all  thebooksare 
substantially  the  same.  Fare  is  a  rate  of  charge  for  the  car- 
riage of  passengers.  A  water-rate,  that  which  the  defend- 
ant company  may  charge,  is  a  tax  or  compensation  for  the 
furnishing  of  a  supply  of  water. 

The  plain  purpose  and  intent  of  section  671  of  The  Codtf 
the  Act  of  1820,  as  amended  after  the  decision  in  the  case  of 
State  V.  Rives  J  5  Ired.,  297,  was  to  afford  a  remedy  against 
that  class  of  quasi  public  corporations  where  the  franchise 
ought  not  to  be  separated  from  the  plant  or  property  for  rea- 
sons of  public  policy.  The  words  originally  used  in  the  Act 
of  1820  were,  "if  the  judgment  or  decree  be  a^gainst  avail' 
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road  or  other  corporation  authorized  to  receive  fare  or  tolls."^ 
As  brought  forward  in  The  Code,  the  words  are  "  against  any 
corporation  authorized  to  receive  fare  or  tolls."  It  would  be 
a  strained  construction  of  the  words  used  in  the  statute,  even 
in  a  statute  in  derogation  of  the  common  law,  to  hold  that 
they  must  be  strictly  confined  to  cases  where  these  words  are 
technically  used,  and  there  alone.  It  would  do  violence  to 
the  evident  spirit  and  meaning  of  the  law,  and,  in  cases  like 
the  present,  frustrate  its  purpose. 

The  franchise  of  the  water  company  is  inseparable  from  it& 
plant  or  property.  The  public  necessity  requires  that  they 
should  be  sold  together,  for,  in  this  case,  the  purchaser  will 
take  cum  onere  and  the  public  be  protected.  Foundry  Com- 
pany V.  Water  Company.  Fed. Rep.,  vol.52.  No.  l,p.  43,  and 
cases  there  cited. 

It  may  not  be  inappropriate  for  us  to  suggest  that  to  avoid 
all  possible  risk  of  temporary  suspension  of  the  operation  of 
this  important  work,  it  would  be  proper,  in  this  case,  to 
appoint  a  receiver  under  section  379,  subsection  2  of  The 
Code,  to  carry  the  judgment  into  effect. 

There  is  error.  So  much  of  the  judgment  appealed  from 
as  declares  the  plaintiff's  lien  void  and  denies  its  right  to 
enforce  the  same  must  be  reversed  and  an  appropriate  judg- 
ment entered  giving  it  effect.  To  that  end  let  this  opinion 
be  certified  to  the  Superior  Court.     It  is  so  ordered. 

Avery,  J.,  dissenting :  The  plaintiffs'  appeal  is  from  the 
refusal  of  the  Court  below  to  adjudge  that,  to  secure  the 
payment  of  the  amount  recovered  from  the  defendant  How- 
land,  the  plaintiffs  have  a  lien  "  upon  all  the  property,  rights 
of  property,  privileges  and  franchises  of  every  nature  what- 
soever belonging  to  said  Howland,  under  and  by  virtue  of 
his  aforesaid  contract  with  the  town  of  Durham,  or  which, 
by  his  aforesaid  assignment,  was  transferred  to  the  Durham 
Water  Company,  and  also  upon  all  lands,  buildings,  reser- 
111—40 
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voirs,  machineryj  engines,  boilers,  fixtures,  easements,  rights- 
of-way,  appurtenances  and  privileges  belonging  to  and 
connected  with  and  constituting  the  said  Durham  Water- 
Works,  situated  in  and  near  the  town  of  Durham,'^  and  to 
appoint  Comnaissioners  to  sell  the  property  to  which  the  lien 
attached,  unless  the  balance  due  plaintiff  should  be  paid  by 
a  given  day.  If  the  plaintiff  company  has  failed  to  establish 
its  right  to  a  lien  against  the  separate  pieces  of  property  that 
were  being  used  for  public  purposes,  and  as  well  to  show  that 
any  lien  attached  to  the  franchise  of  the  defendant  company 
for  pipes  furnishovl  to  its  subcontractor,  it  would  seem  that 
the  plaintiffs  are  entitled  to  nothing  more  than  was  conceded 
to  them,  without  question  a  judgment  against  Howlandfor 
the  balance  due  for  piping. 

Entertaining  the  highest  respect  for  the  views  of  my  breth- 
ren, I  think,  nevertheless,  that  they  have  fallen  into  error. 
My  own  views  of  the  points  involved  in  the  controversy 
may  b^  summarized  in  the  following  propositions: 

1.  The  plaintiff  company  sustained  the  relation  to  the 
defendant  Howland  and  his  assignee,  the  Durham  Water 
Company,  of  material  man,  and  while,  as  between  the  origi- 
nal contracting  parties  (the  plaintiff  and  Howland)  the  debt 
for  material  furnished  for  a  private  building  might,  within 
twelve  months,  be  made  a  lien,  relating  back  as  contended, 
the  lien  in  favor  of  a  subcontractor  under  the  statute  {The 
Code,  §  1802)  attaches  only  from  the  time  of  giving  notice  to 
the  contractor,  and  only  as  to  any  unpaid  balance  due  to  the 
subcontractor  when  the  notice  is  given.  Section  1781  applies 
to  controversies  between  the  owner  of  the  land  and  the 
builder  or  contractor,  and  provides  for  subjecting  the  land 
to  liability  for  work  done  or  material  furnished  by  such 
builder  or  contractor  and  in  his  favor,  provided  notice  is 
filed  within  twelve  months  from  the  completion  of  the  labor 
or  the  "  final  furnishing  of  the  material."  The  Codej  §§  1782 
And  1789. 
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2.  If  the  lien  laws  of  1868-'69,  1869-70  and  1872-73 
{The  Code,  §§  1781  to  1800)  apply  to  subcontractors,  or  the 
class  of  material  men  who  are  provided  for  under  the  Act  of 
1880,  ch.  44  (The  Gode,  §§  1801  and  1802),  and  give  the  lien 
relation  back  when  it  is  filed  within  twelve  months  from  the 
time  of  furnishing  the  last  material,  as  between  individuals,  I 
do  not  think  thatthelien  laws  were  intended  to  besoconstrued 
as  to  embarrass  property  devoted,  by  the  very  terms  of  the 
contract,  to  a  public  purpose,  and  to  be  used  by  the  sovereign 
State  or  any  public  or  quasi  public  corporation  in  the  exer- 
cise of  its  delegated  sovereign  powers. 

3.  The  plaintiff  could  look  in  any  event  only  to  Rowland, 
to  whom  it  sold  the  material,  and  could  not  sell  the  franchise 
or  sequester  the  profits  of  the  defendant  company  for  the 
satisfaction  of  Rowland's  debt,  which  was  not  a  lien  upon 
land,  pipes,  &c.,  used  for  the  purpose  of  furnishing  water,  and 
the  statute  cannot  be  construed  as  creating  a  lien  upon  a  fran- 
chise if  none  attaches  to  the  property. 

After  passing  laws  for  the  protection  of  laborers,  mechanics 
and  material  men  at  successive  sessions  from  1868  to  1873, 
the  Legislature  made  no  further  additions  to  or  alterations 
in  the  statutes  bearing  upon  this  subject  till  the  enactment 
of  chapter  44,  Laws  of  1880.  If  the  claims  of  subcontractors 
and  material  men  furnishing  them  were  superior  to  those  of 
the  original  contractors  before  1880  (under  The  Code^  §  1781 
to  §  1800),  why  was  the  Legislature  of  1880  guilty  of  the  folly 
of  providing  that  it  should  be  preferred  to  "  the  mechanic's 
lien  now  provided  by  law."  If  the  enactment  of  that  statute 
was  necessary  (as  the  Legislature  seemed  to  think)  in  order 
to  give  such  material  men,  as  well  as  subcontractor,  adequate 
protection  against  the  mechanic  to  whom  he  furnished  mate- 
rial, then  we  must  look  to  its  provisions  alone  for  the  adjust- 
ment of  the  rights  previously  unprotected,  and  proceeding 
upon  that  obviously  fair  construction  of  the  law,  we  find  in 
support  of  it  the  explicit  proviso  to  section  1801  that "  the  sum 
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total  of  all  liens  due  subcontractors  and  material  men  shall 
not  exceed  the  amount  due  the  original  contractor  at  the 
time  of  notice  given."  Such  notice  is  to  be  given  by  the 
material  man  "  at  any  time  before  settlement  with  the  con- 
tractor/' and  "after  such  notice  is  given  no  payment  to  the 
contractor  shall  be  a  credit  on  or  discharge  of  the  lien  herein 
provided."  In  the  same  way  the  subsequent  Act  of  1881 
{The  Code,  §§  1804  and  1805)  protected  subcontractors  and 
laborers  against  contractors  and  stevedores  only  after  notice 
given  to  the  master,  agent  or  owner  of  a  vessel,  thus  showing 
a  purpose  to  secure  still  another  class  of  laborers  not  pre* 
viously  provided  for. 

Howland  transferred  the  benefits  and  burdens  of  the  orig- 
inal contract  to  his  co-defendant  company,  and  from  and 
after  January  1,  1887,  became  subcontractor,  but  still  leav- 
ing his  individual  arrangement  with  the  plaintiff  intact,  fin- 
ished the  work  and  received  payment  in  negotiable  bonds  of 
the  Water- works  Company,  yhich  were  payable  to  bearer 
and  were  secured  by  a  mortgage  on  the  franchise  and  prop- 
erty of  said  company.  Up  to  the  time  when  the  plaintiff 
filed  a  lien  on  the  reservoir  of  the  company  with  the  acre 
of  land  on  which  it  was  located,  the  line  of  piping,  pass- 
ing three  feet  under  ground  through  the  lands  of  various 
persons  who  cultivated  the  soil  above  the  pipe-ditch  and 
through  seven  miles  of  public  street,  under  the  said  contract 
with  the  town  of  Durham,  and  also  on  the  franchise  of  the 
defendant  company,  the  company  had  no  notice  that  plain- 
tiff was  furnishing  Howland  pipe  and  castings,  and  no  infor- 
mation from  whom  he  was  purchasing  it.  When  the  notice 
was  at  last  given,  on  July  19,  1887,  the  jury  find  that  the 
defendant  Durham  Water-works  Company  had  paid  to  the 
plaintiff  in  discharge  of  its  indebtedness,  under  the  agree- 
ment of  January  1, 1887,  fifty  thousand  dollars  of  its  first 
mortgage  bonds,  transferrable  by  delivery.  When  the  notice 
was  given,  therefore,  the  contractor  stood  in  the  same  relation 
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to  the  material  man  as  though  it^  had  previously  paid  the 
subcoDtractor  in  money  every  farthing  due  under  the  con- 
tract. We  cannot  assume  that  such  bonds  remained  in  the 
hands  of  Howland  any  more  than  money  or  a  bill  of  exchange. 
How,  then,  can  the  Courts,  without  resorting  to  judicial  leg- 
islation, make  the  lien  of  the  plaintiff,  as  material  man,  exceed 
the  "sum  total"  of  "the  amount  due  the  original  contractor 
(or  the  assignee  who,  in  law,  stood  in  his  shoes)  on  the  19th 
day  of  July,  1887,  when  the  plaintiflFgave  notice?  The  Code, 
§  1801.  And  when  the  notice  was  required  to  be  given 
"before  the  settlement  with  the  contractor"  (The  Code,^ 
1802),  how  could  the  plaintiff  claim  a  lien  if  the  debt  had 
been  discharged  before  the  defendant  company  had  learned 
who  was  furnishing  the  pipe? 

As  against  Howland,  if  he  had  contracted  directly  with 
the  plaintiff  to  furnish  pipe  to  be  placed  in  a  private  house 
on  his  own  land,  it  is  admitted  that  the  sale  of  his  land  to  a 
third  person,  before  notice  of  the  lien  filed,  would  not  have 
defeated  the  lien  or  prevented  its  relation  back  under  sections 
1781  to  1800.  This  is  the  only  point  settled  in  Burr  v. 
Manltshy,  99  N.  C,  263,  which  is  cited  to  sustain  the  opinion 
of  the  Court.  Neither  in  that  case,  nor  in  any  other  hereto- 
fore decided  by  this  Court,  has  it  been  held  that  the  responsi- 
bility of  a  contractor  for  material  furnished  a  subcontractor 
extended  bej^ond  his  indebtedness,  when  he  received  notice 
of  the  claim  of  the  material  man  or  attached  at  all  to  his 
property,  when  notice  was  given  after  settlement  with  the 
subcontractor. 

Secret  liens  have  never  been  favored  by  the  law,  and 
nothing  but  the  clearest  expression  of  the  legislative  purpose 
should  be  construed  to  extend  their  operation  in  derogation 
of  common  law  and  common  right.  Jones  on  Liens,  sec- 
tions 170, 1854,  1856.  It  is  conceded  that  the  intent  of  the 
Legislature  to  give  to  mechanics,  as  original  contractors,  a  lien 
which  may  have  relation  back  and  affect  the  rights  of  subse- 
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quent  purchasers,  is  clearly  expressed  in  the  statute,  and 
that  material  men  dealing  with  owners  of  land,  on  which 
improvements  are  made,  come  within  its  provisions.  But  in 
the  face  of  the  express  provision  of  the  statute  that  the  sub- 
contractor's lien  shall  not  relate  back  behind  the  notice,  I 
do  not  concede  the  authoritv  of  the  Courts  to  create  auotber 
lien  not  contemplated  by  the  Legislature.  The  general, 
almost  universal,  construction  of  similar  statutes  elsewhere 
has  been  that  a  subcontractor  has  no  lien  until  "service  of 
notice,"  and  then  only  to  the  extent  of  the  unpaid  balance 
due  to  the  contractor,  and  that  upon  service  of  notice  the 
lien  of  a  subcontractor  does  not  relate  back  so  as  to  defeat 
intervening  rights  growing  out  of  conveyances  of  land  by  the 
owner,  or  attachment  of  the  debt  due  the  original  contractor. 
15  Am.  and  Eng.  Enc ,  95,  97,  note  5;  Gohoan  v.  i>vy,6  Cal., 
295;  Brown  v.  Marshy  10  Cal.,  435;  Schneider  v.  Hobrin,il 
How.  Pr.  (N.  Y.),  236;  McNeal  Pipe  &  R  Co.  v.  BuJtlock,d& 
Fed.  Rep.,  585.  Under  the  provisions  of  our  statute  (The  | 
Code,  §§  1801  and  1802),  the  material  man  who  deals  with 
the  original  contractor  is  treated  for  all  purposes  as  a  sub- 
contractor, and  in  express  terms  is  given  the  same  remedy. 
Before  the  lien  was  filed  or  any  notice  given  to  it,  the  Water 
Company,  in  ignorance  of  the  existence  of  the  contract 
between  plaintiffs  and  Howland,  indeed  not  knowing  from 
whom  he  had  bought  the  pipe  and  castings,  delivered  to  him, 
in  discharge  of  their  liability  to  him,  negotiable  bonds  of 
the  company  secured  by  a  mortgage  on  its  franchise,  prop- 
erty and  rights  to  the  full  amount  of  his  debt.  Howland 
held  $5,000  in  these  negotiable  bonds  when  the  lien  was  i 
filed,  but  they  had  passed  beyond  the  control  of  the  Water  J 
Company.  The  manifest  meaning  of  the  statute  (section  1 
1801)  is  that  the  contractor  shall  be  answerable  at  his  peril 
to  the  material  man  for  every  dollar  paid  the  subcontractor 
after  notice  of  the  lien ;  but  the  effect  of  a  payment  in  nego- 
tiable bonds  is  the  same  as  a  payment  in  money,  in  that 
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the  bonds  cannot  be  recalled.  The  debt  is  no  longer  one 
growing  directly  out  of  the  contract  to  finish  the  reservoir 
and  ditches;  but  it  is  founded  upon  a  distinct  agreement  to 
pay  interest  on  these  bonds  for  a  given  number  of  years,  and 
the  principal  at  maturity  is  secured  by  the  conveyance  of  the 
franchise,  etc.,  to  a  trust  company  in  New  York.  Whether 
the  plaintiffs  could  have  reached  these  bonds  and  subjected 
ihem  as  property  of  Howland  when  the  lien  was  filed,  it  is  not 
necessary  to  determine.  For  present  purposes  it  is  only 
necessary  to  say  that  the  notice  came  too  late  for  the  Water 
Company  to  protect  the  plaintiffs  by  withholding  a  payment 
still  due,  as  was  contemplated  by  the  statute.  I  conclude^ 
therefore,  that  the  lien  could  not  relate  back  prior  to  July 
19, 1887,  when  notice  was  served. 

But  I  maintain  further,  that  if  it  be  admitted  that,  ordina- 
rily, where  the  rights  of  individuals  only  are  involved,  the 
Legislature  intended  to  create  a  secret  lien  in  favor  of  sub- 
contractors or  material  men  who  deal  directly  with  them,, 
still,  unless  the  Legislature  has  explicitly  so  declared,  prop- 
erty devoted  to  the  use  of  the  State,  or  conveyed  for  corporate 
purposes  to  a  public  corporation,  such  as  a  town,  or  a  com- 
pany organized  to  furnish  water  to  a  town,  is  not  subject  to 
such  secret  lien.  We  will  search  in  vain  in  our  statute  law 
for  any  such  expression  of  such  legislative  intent. 

"In  the  absence  of  special  statutor}'  provision  on  the  sub- 
ject, it  would  seem,"  says  Judge  Dillon  (2  Mun.  Corp.,  57(> 
[446] )  "  to  be  a  sound  view  to  hold  that  the  right  to  contract 
and  the  power  to  be  sued  gives  the  creditors  a  right  ta 
recover  judgments,  that  the  judgments  should  be  enfurcible 
by  execution  against  the  strictly  private  property  of  the  cor- 
poration, but  not  against  any  property  owned  or  used  by  the 
corporation  for  public  purposes,  such  as  public  buildings,, 
hospitals  and  cemeteries,  fire  engines  and  apparatus,  ivatei'- 
vwts  and  the  like,and  that  the  judgments shouldnot  bedeemed 
liens  upon  real  property  except  when  it  may  be  taken  in  execution  J^ 
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Freeman,  in  his  work  on  Executions  (sec.  12(>),  also  sus- 
tains the  view  that  property  held  or  used  for  the  public  or  gov- 
emmental  purposes  of  a  municipal  corporcUion  is  not  subjed  to 
execution.     Both  Freeman  and  Dillon  agree  that "  buildings 
which  cannot  be  sold  under  an  execution  cannot  be  sold  on 
foreclosure  of  a  mechanic's  lien/'  and  that  "it  is  only  such 
property  as  can  be  sold  under  judicial  process  that  is  subject 
to  such  lien."    2  Dillon,  sec.  577;  1  Freeman  on  Ex,  sec. 
126 ;  Bass  v.  Navigation  Company^  ante,  439.     In  the  case 
of  Foster  v.  Fowler,  60  Pa.  St.,  27,  which  is  cited  with  approval 
both  by  Dillon  and  Freeman,  the  Court  held  that  a  water  com- 
pany, formed  for  the  purpose  of  supplying  a  town  with  water, 
was  a  public  corporation,  and  its  buildings  necessary  for  car- 
rying on  its  operations  were  not  subject  to  a  mechanic's  lien, 
and  the  doctrine  finds  support  in  many  other  decisions,  and 
is  approved   by   discriminating   text-writers.     2   Jones  on 
Liens,  sec.  1378,  note  2;  Phillips  on  Mechanic's  Liens,  sec. 
1804,  note  1 ;   Commissioners  v.  Tomey,  115  U.  S.,  122.    The 
trend  of  our  own  decisions  has  been  in  the  same  direction  in 
recognizing  the  principle  upon  which  the  authorities  cited  rest. 
Hughes  v.  Commissionei^s,  107  N.  C,  602;  Gooch  v.  McQee,^ 
N.  C,  64.     A  direct  authority,  in  which  it  seems  the  same 
plantiff  brought  an  action  under  a  similar  statute  of  the 
State  of  Alabama,  is  to  be  found  in  Pipe  &  F,  Co,  v  Bullock, 
supra,  in  which  the  Circuit  Court  of  Alabama  held  that  pipes 
furnished  by  contractors  in  constructing  city  water-works  for 
a  water  company,  did  not  constitute  a  lien  upon  its  property, 
and  that  the  plaintiff  could  not  recover  any  thing  beyond  the 
amount  due  from  the  contractor  to  the  subcontractor  when 
notice  was  given  of  the  lien. 

The  town  of  Durham,  though  not  a  party  to  this  action, 
cannot  afford  to  be  an  indifferent  observer,  if  the  plaintiff 
should  succeed  in  making  good  some  of  its  demands.  Bat 
whether  the  municipality  is  before  the  Court  or  not,  we  must 
take  notice  of  the  admitted  facts  that  the  reservoir  and  land 
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upon  which  it  is  situate,  together  with  ditches,  pipes  and 
castings,  were  being  used  for  supplying  water  for  public  pur- 
poses in  the  town,  and  that  the  property  cannot  be  sold  with- 
out interfering  with  the  conveniences  of  the  municipality, 
and  embarrassing  it  in  the  exercise  of  its  governmental 
duties.  The  fact  that  this  property  is  used  for  the  town  is 
sufficient  to  exempt  it  from  sale  under  execution  except  as 
incident  to  a  franchise,  under  which  a  purchaser  might  step 
into  the  shoes  of  a  corporation  and  discharge  its  functions, 
when  he  could  not  accomplish  that  end  ks  the  individual 
owner  of  the  reservoir,  or  of  the  easemei^t  in  the  ditches  or 
of  the  pipes.  2  Dillon,  supra;  Freeman,  supra,  115  U.  S., 
supra.  Leaving  the  town  out  of  view,  the  Water- works  Com- 
pany is  a  public  corporation,  and  in  the  language  cited  by 
Chief  Justice  Smith  in  Gooch  v.  McGee,  supra,  "as  to  land 
which  has  been  appropriated  to  its  corporate  objects  and  is 
necessary  for  the  full  enjoyment  and  exercise  of  any  franchise 
of  the  company,  whether  acquired  by  purchase  or  the  exer- 
cise of  the  delegated  power  of  eminent  domain,  the  company 
holds  it  entirely  exempt  from  levy  and  sale,  and  this  on  the 
ground  of  prerogative  or  corporative  immunity ;  for  the  com- 
pany can  no  more  alien  or  transfer  such  land  by  their  own 
act  than  a  creditor  by  legal  process,  but  the  exemption  rests 
on  the  public  interests  involved  in  the  corporation."  Gooch 
V.  McGee,  supra  ;  Railroad  v.  Caldwell,  39  Pa.,  337 ;  Gore  v. 
Tide-water  Company,  24  Howard  U.  S.,  263 ;  Jones,  supra, 
section  180.  It  is  clear  (hat  the  current  of  authorities  is  in 
favor  of  the  doctrine  that  in  the  absence  of  statutory  provi- 
sion, neither  the  property  nor  the  franchise  of  a  public  cor- 
poration is  subject  to  sale  under  execution  upon  the  same 
principle  that  exempts  a  public  square  on  which  a  court- 
house is  built.  For  a  review  of  cases,  see  discussion  by  Free- 
man in  Note  15,  Am.  Dec,  595.  It  was  this  concensus  of 
opinion  which  led  the  Court,  in  Gooch  v  McGee,  supra,  to  ques- 
tion the  soundness  of  the  principle  laid  down  in  Slate  v. 
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RiveSj  5  Ired.,  297,  aud  to  declare,  in  effect,  that  but  for  the 
enactment  of  our  statute  {The  Code,  §§  671  to  678)  neither 
the  property  nor  the  franchise  of  a  public  corporation  could 
be  sold.      Bass  v.  Navigation  Company,  supra. 

The  first  contention  of  the  plaintiff  is  that  though  the 
defendant  company  could  sell  nothing  but  the  franchise,  an 
individual,  where  he  has  induced  a  city  to  give  an  easement 
in  its  streets  and  other  privileges  by  agreeing  to  devote  a 
reservoir  and  land  on  which  it  is  constructed,  with  the  pipes 
laid  in  ditches,  to  the  purpose  of  supplying  the  town  with 
water,  could  subsequently  subject  said  land  and  piping,  as 
distinct  property,  to  a  lien  filed  after  the  works  were  in  opera- 
tion by  a  manufacturer  who  furnished  the  pipe.  No  matter, 
therefore,  what  expense  a  municipality  might  incur  in  pro- 
curing water,  if  it  deal  with  an  individual  instead  of  a  cor- 
porate contract<)r,  the  public  would  be  left  dependent  upon 
the  solvency  or  honesty  of  the  contractor,  because  separate 
sales  of  the  land  on  which  the  reservoir  is  located,  and  the 
other  property,  would  necessitate  new  arrangements  for  a 
water  supply.  Is  it  possible  for  a  city  to  provide  for  the 
wants  of  its  citizens  and  the  protection  of  the  public  against 
fire,  without  organizing  a  corporation  as  a  contractor  or  incur- 
ring the  risk  of  failure  and  disappointment?  It  appears  as 
a  fact  in  this  case  that  the  plaintiff  had  notice  of  the  purpose 
for  which  the  pipes  and  castings  were  to  be  used.  Plaintiff 
knew  that  the  land  bought  for  the  reservoir  was  held  and 
used  for  the  purposes  of  a  public  corporation  acting  for  the 
people  in  its  governmental  capacity  under  an  agreement  with 
Rowland.  They  should  therefore  have  looked  more  closely  to 
their  security,  certainly  when  the  contractor  made  default  in 
paying  monthly  according  to  his  agreement,  though  it  is  not 
incumbent  on  the  Courts  to  point  out  how  the  debt  could 
have  been  secured.  This  case  presents  a  widely  different 
state  of  facts,  as  already  intimated,  and  questions  of  law 
easily  distinguishable  from  those  passed  upon  in  Burr  v. 
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MauUabyy  99  N.  C,  263,  and  the  class  of  cases  to  which  it 
belongs.  The  contesting  parties  in  those  cases  were  individ- 
uals, between  whom  the  original  lien  law  {The  Code,  §  1781 
to  1800)  was  intended  to  operate  and  to  relate  back  to  the 
time  of  beginning  the  work  or  furnishing  the  material.  But 
a  city,  when  it  engages  in  the  work  of  supplying  its  inhabi- 
tants with  water  and  furnishes  it  for  the  purpose  of  protect- 
ing public  buildings,  such  as  the  court-house  and  jail,  as  well 
as  private  houses,  as  was  provided  in  the  contract  in  this  case,, 
is  an  authorized  agent  of  the  sovereign  State,  clothed  with 
authority  to  aid  in  the  discharge  of  this  governmental  duty 
to  the  people.  United  Slates  v.  Railroad  Co,,  17  Wall.,  328; 
Hughes  v.  Commissioners,  supra;  Kluin  v.  New  Orleans,  99^ 
U.  S.,  149 ;  Cooley  Const.  Lim.,  655,  656. 

At  the  time  when  the  plaintiff  agreed  to  furnish.  Howland 
the  piping,  they  knew  that  it  was  to  be  used  in  fulfilling  the 
contract  with  the  municipal  corporation,  and  they  knew  that 
the  land  on  which  the  reservoir  is  located  was  to  be  used  for 
the  purpose  to  which  it  was  devoted.  If  the  State  of  North 
Carolina  had  authorized  the  Governor  to  contract  with  a  per- 
son or  corporate  body  for  a  supply  of  water  for  the  protec- 
tion of  public  buildings  in  Ualeigh,  and  incidentally  for  the 
use  and  protection  of  the  people  of  the  whole  city,  would  it  be 
contended  that  the  piece  of  land  covered  in  part  by  the  ponded 
water,  and  on  which  the  reservoir  and  the  pumps  for  throwing 
the  water  into  it  are  located,  would  be  at  all  times  subject  to 
be  sold  separately  from  the  privileges,  to  satisfy  judgments 
for  debts  of  the  individual  contractor,  when,  if  the  contractor 
had  been  a  body  corporate,  the  principle  announced  in  Oooch 
V.  McGee,  supra,  would  have  protected  it  from  every  species  of 
liens  upon  its  land  or  other  property,  except  as  incident  to  a 
lien  upon  the  franchise?  It  would  not  be  contended  that 
Burke  Square,  upon  which  the  Governor's  Mansion  was  com- 
pleted less  than  three  years  ago, could  be  sold  to  satisfy  the  lien 
of  one  who  furnished  material  for  the  Mansion  to  a  contractor 
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who  was  working  upon  it — such,  for  instance,  as  the  pipe 
furnished  by  the  manufacturer  to  the  plumber  fdr  conduct- 
ing gas  or  water  through  the  building.  Yet  the  protection 
extended  to  corporations,  acting  for  the  State  in  the  exercise 
of  delegated  power,  is  founded  upon  the  idea  that  they  are 
■agents,  like  attorneys  in  fact,  entitled  to  all  the  rights  that 
the  law  gives  to  the  principal. 

If  the  lien  did  not  attach  to  the  reservoir,  or  land,  or  piping, 
or  right  to  lay  it  in  the  ditches,  as  separate  and  distinct 
pieces  of  property  belonging  to  Howland,  so  as  to  subject 
•each  to  sale  separately,  it  i^  clear  that  it  could  not  attach  to 
the  franchise  of  the  Water  Company.  So  soon  as  that  com- 
pany bought  from  Howland,  and  he  assigned  his  contract 
with  the  city  to  it,  on  January  1,  1887,  he  entered  into  an 
agreement  with  the  purchasing  company  to  finish  the  work, 
and,  as  to  all  labor  done  and  material  furnished  subsequently, 
was  a  subcontractor.  I  cannot,  for  the  reasons  given,  con- 
•cur  in  the  position  maintained  by  the  late  Chief  Justice,  and  I 
adopted  by  the  Court,  that  the  land  acquired  by  Howland  ' 

for  a  reservoir  and  the  right-of-way  for  piping  over  the  land 
of  private  persons  is  subject  to  the  lien  and  liable  to  be  sold 
to  satisfy  the  plaintiff  a  judgment.  I  see  no  difference  in 
principle  between  allowing  the  lien  on  the  right-of-way  in 
the  streets  of  the  town  and  on  the  connecting  piping  and 
reservoir  outside  of  its  limits,  on  which  the  people  are 
dependent  for  their  supply  of  water. 

But  while  giving  its  sanction  to  the  argument  of  the  late 
Chiof  Justice,  that  a  piece  of  land  bought  by  a  private  indi- 
vidual and  used  for  a  site  for  a  reservoir  to  furnish  a  supply 
of  water  to  the  Slate  capitol  under  a  contract  with  the  State, 
would  be  subject  to  the  lien  of  a  material  man  dealing  with 
such  individual,  and  liable  to  be  sold  to  satisfy  his  claim,  1 
understand  that  the  Court  now  add  the  suggestion  that  a 
better,  but  not  an  exclusive  remedy  would  be  the  sale  of  the 
franchise  under  section  671  of  1  he  Cbrfe,  or  the  appointment 
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of  a  receiver  to  take  charge  and  devote  the  net  earnings  of 
the  corporation  to  the  satisfaction  of  the  claim. 

Admitting  that  the  Water- works  Company  could  sell  ita 
franchise  privately,  and  that  as  a  company  receiving  tolls 
and  fares  its  franchise  is  subject  to  sale  under  execution  in 
accordance  with  the  provisions  of  the  statute,  I  still  maintain 
that  no  lien  was  created  on  the  franchise  held  by  the  defend- 
ant company  by  the  service  of  notice  by  the  plaintiff  as  a 
material  man,  after  the  claim  of  the  subcontractor  had  been 
paid  in  full,  and  that  the  defendant  company  owes  no  debt 
for  which  its  earntngs  can  be  taken  by  a  receiver,  for  the 
reasons  already  given. 

If  a  lien  was  created  at  all,  then,  by  the  express  terms  of 
the  statute,  it  attached  not  to  the  franchise,  but  to  the  "house 
and  real  estate"  on  which  the  material  was  used.  How, 
then,  can  this  Court,  in  order  to  give  adequate  redress  for 
the  plaintiff,  attach  the  lien,  in  derogation  of  common  right, 
to  the  company's  franchise  for  the  security  of  Howland'S' 
debt? 


STATE  V.  DANIEL  SHOULDERS. 

Appeal  in  Forma  Pauperis. 


If  the  affidavit  for  an  appeal  in  forma  pauperis  fails  to  allege  that  it  is^ 
taken  in  good  faith,  the  appeal  will  be  dismissed. 

Appeal  from  Spring  Term,  1892,  of  Bertie  Superior  Court. 
Motion  of  the  Attorney  General  to  dismiss. 

No  counsel  appeared  for  defendant. 

Clark,  J. :  The  aflSdavit  for  leave  to  appeal  in  forma  pau- 
eris,  is  fatally  defective  under  The  Code^  §  1235,  in  that  it 
does  not  state  that  the  application  is  in  good  faith.  The 
motion  of  the  Attorney  General  must,  therefore  be  allowed. 
SUde  V.  Wylde,  110  N.  C,  500,  and  numerous  cases  there- 
cited.  Appeal  dismissed. 
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THE  STATE  v.  GEORGE  BEST. 

Evideixce — Expert — Poimn — Trial — Verdict,  how  impeacked-' 

Jury,  polling, 

1.  Upon  the  trial  of  an  indictment  for  homicide,  charged  to  have  been 
produced  by  poison,  it  was  in  evidence  that  the  deceased  exhib- 
ited, before  and  after  death,  symptoms  of  arsenical  poiwn ;  that 
flour,  bread  and  dough,  from  which  she  had  eaten  had  been  takeo, 
on  the  day  of  her  death,  from  her  house  and  given  to  the  coroner 
who,  with  another  physician— both  being  medical  experts— made 
an  analysis  and  testified  that  they  discovered  the  presence  of 
arsenic.  The  coroner  testified  that  he  carried  the  substance  given 
him  to  his  private  ofllce;  that  it  was  possible  for  some  one  to  have 
entered  his  oflSceand  put  in  the  poison,  but  barely  probable :  Hdi, 
not  error  to  admit  the  evidence  of  existence  of  arsenic,  especially  as 
the  Court  instructed  the  jury  that  before  they  could  consider  that 
fact  they  must  be  satisfied  beyond  a  reasonable  doubt  that  the  flour 
and  dough  analyzed  were  the  same  of  which  deceased  ate. 

1).  When  a  motion  for  a  new  trial  is  based  upon  affidavits,  the  Supreme 
Court  will  not  look  into  them ;  the  Court  below  must  find  the 
facts  and  spread  them  upon  the  record. 

&  It  18  not  competent  to  impeach  the  verdict  of  a  jury  for  misoondoct 
by  evidence  proceeding  from  the  members  of  the  body. 

4.  Where  several  jurors  made  affidavit  that  they  were  induced  to  join 

in  the  verdict  of  guilty  in  the  belief  that  the  recommendation  of 
mercy  accompanying  their  verdict  would  prevent  the  death  pen- 
alty, and  the  Court  permitted  the  affidavit  to  be  filed,  but,  in  the 
exercise  of  its  discretion,  declined  to  grant  a  new  trial :  EM,  not 
to  be  error. 

5.  It  is  the  privilege  of  one  on  trial  for  crime  to  have  the  jury  polled 

when  rendering  the  verdict ;  but  it  is  not  error  to  receive  the  ver- 
dict without  polling  unless  the  defendant  requests  it  in  apt  time. 

Indictment  for  murder,  tried  at  Spring  Term,  1892,  of 
Craven  Superior  Court,  before  Winston,  J. 

There  was  but  one  exception  to  evidence.  Tlie  testimony 
offered  by  the  State  (there  was  none  on  the  part  of  the  pris- 
oner) tended  to  prove,  by  circumstantial  evidence,  that  the 
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deceased,  who  was  the  wife  of  the  prisoner,  came  to  her  death 
from  the  effects  of  arsenical  poison  placed  in  the  flour  which 
was  used  by  her  in  the  preparation  of  dinner  for  herself  and 
other  members  of  her  family  ;  that  the  poison  used  was  an 
article  called  "  Rough  on  Rats/'  and  was  placed  in  said  flour 
by  the  prisoner  with  felonious  purpose. 

One  Emperor  Rouse  testified  that  he  went  to  the  house  of 
the  prisoner  the  day  after  the  death  of  the  deceased,  and 
there  he  found  bread  and  flour ;  the  flour  had  been  mixed 
with  water.  Witness  got  it,  put  it  in  a  paper  sack  and  gave 
it  to  Dr.  Primrose,  the  coroner,  who  came  on  Thursday,  two 
days  after  the  death  of  deceased,  to  hold  an  inquest.  Wit- 
ness found  something  soft  in  the  sifter  which  looked  like 
wheat  bran,  but  was  not.  Witness  gave  it  all  (the  bread,  the 
dough  and  the  soft  stuflF)  to  Dr.  Primrose,  the  coroner,  next 
day  after  he  found  it. 

Dr.  Primrose,  who  was  admitted  to  be  an  expert,  testified, 
among  other  things  not  necessary  to  be  stated  in  order  to 
point  the  exception,  that  the  bread,  the  dough  and  the  flour 
were  given  him  the  same  day  he  went  up  there  by  Emperor 
Rouse.  Witness  took  the  bread,  put  it  in  his  hand  satchel 
and  carried  it  to  his  office,  and  then  to  the  drugstore  and 
examined  and  tested  it;  it  was  the  same  bread,  dough  and 
flour,  and  was  in  the  same  condition  as  when  witness  first  got 
it.  No  change  in  it.  "  Objection  by  the  defendant  as  to  the 
things  found  in  the  bread,  etc.,  and  exception." 

The  witness  then  testified  that  the  bread  contained  arsenic, 
a  poison  that  would  produce  death,  but  he  could  not  say  how 
much  arsenic  was  in  it ;  that  the  bowels  and  intestines  of 
deceased  were  both  inflamed ;  that  indicates  an  irritant  of 
some  kind.  Arsenic  would  produce  such  an  effect;  also  a 
spot  in  the  stomach  that  indicated  deeper  inflamation,  indi- 
cated irritant  poison  of  some  kind.  "  Rough  on  Rats  "  is  an 
arsenical  poison.  The  witness  testified  at  length  on  cross- 
examination  as  to  the  manner  of  his  analysis  of  the  bread 
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and  dough,  and  his  .finding  arsenic  therein,  also  in  the  stom- 
ach ;  and  of  his  application  of  his  test  to  "  Rough  on  Rats'' 
with  the  same  result  as  his  test  of  the  bread  and  dough.  He 
testified  that  the  bread  and  dough  were  kept  in  his  private 
office;  that  it  was  possible  for  some  one  to  have  gone  into  his 
office  and  put  arsenic  in  the  bread,  but  it  is  barely  probable. 
Witness  testified  further,  that  he  made  a  second  test  of  the 
bread  and  dough  just  before  the  term  of  the  Court, "  that  the 
second  test  produced  better  results  than  the  first— he 
accounted  for  this  because  the  bread  and  dough  had  been  in 
solution  since  the  first  test,  and  the  arsenic  had  more  time 
to  dissolve." 

Dr.  Francis  Dufiy,  a  witness  for  the  State,  testified,  after  he 
was  admitted  to  be  an  expert,  that  he  examined  the  bread 
and  dough  in  Dr.  Primrose's  possession ;  he  explained  the 
tests  applied  by  him ;  that  the  test  made  in  February  did 
not  produce  results  fully  satisfactory,  ''but  in  our  last  tests 
they  were  decidedly  plainer;  this  came  about  because  of  the 
insolubility  of  the  arsenic  in  the  water,  and  the  second  time 
we  got  more  arsenic  in  a  given  quantity  of  water." 

The  only  exception  to  the  admission  or  rejection  of  evidence 
was  that  the  Court  admitted  the  testimony  of  the  medical 
experts  as  to  the  poison  found  in  the  bread  and  dough. 

It  was  a  case  of  circumstantial  evidence,  this  circumstance 
of  the  bread  and  dough  being  found  at  the  house  where  the 
prisoner  and  deceased  had  lived,  on  the  day  after  the  alleged 
homicide,  the  application  of  the  tests  by  experts  and  the 
finding  of  the  poison,  was  relied  upon  by  the  State  as  one  of 
material  facts  necessary  to  be  proved  in  its  evidence. 

The  Attorney  Oeneral,  for  the  State. 

Messrs.  Caho  &  Lee  (by  brief),  for  defendant. 

MacRae,  J.,  after  stating  the  case,  proceeded :  We  can  see 
no  error  in  the  admission  of  the  testimony  objected  to,  espe- 
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cially  when  taken  in  connection  with  the  charge  of  his  Honor 
to  the  jury,  for  he  instructed  them  that  before  they  could 
consider  the  testimony  of  the  experts  as  to  the  analysis  of 
the  bread,  flour  and  dough  at  all  they  must  be  satisfied 
beyond  a  reasonable  doubt,  that  the  bread,  flour  and  dough 
analyzed  were  parts  of  the  same  of  which  deceased  ate,  and 
that  caused  her  sickness  and  death,  the  same  that  Emperor 
Rouse  gave  to  Dr.  Primrose,  and  that  it  had  not  been  tam- 
pered with  in  any  respect,  nor  any  poison  placed  in  or  upon  it 
after  it  came  into  the  hands  of  the  witnesses  and  before  the 
.  same  was  analyzed  ;  and  the  jury  may  consider,  and  it  is  their 
duty  to  consider,  that  the  bread,  etc.,  was  not  sealed  up,  but 
was  placed  in  the  hand-satchel  and  there  remained  sometime 
before  it  was  analyzed." 

In  other  parts  of  his  charge  the  presiding  Judge  had  fully 
left  to  the  jury  to  pass  upon  the  truth  of  all  the  evidence  of 
the  witnesses,  and  there  was  no  exception  taken  to  the  charge. 

The  prisoner's  counsel  presented  the  following  prayer  for 
instruction,  which  was  declined,  and  the  prisoner  excepted : 

"  1.  That  in  that  there  is  no  evidence  to  show  where  Susan 
Groom  procured  the  flour  and  bread  which  Emperor  Rouse 
testified  that  he  delivered  to  Dr.  R.  S.  Primrose,  the  jury 
shall  not  consider  the  evidence  admitted  on  this  point." 

By  a  careful  perusal  of  the  testimony  as  set  out  in  the 
"  case  "  we  are  unable  to  find  anything  to  indicate  that  Susan 
Groom,  another  witness,  had  any  connection  with  the  finding 
of  the  flour,  bread,  etc.,  by  Emperor  Rouse,  as  testified  to  by 
said  Rouse,  and  therefore  we  must  conclude  that  the  pre- 
siding Judge  was  warranted  in  declining  to  give  the  instruc- 
tion asked. 

The  day  after  the  jury  had  returned  the  verdict  set  out  in  - 
the  record,  which  was  in  the  presence  of  the  prisoner  and 
his  counsel,  the  prisoner's  counsel  moved  the  Court  to  set 
the  verdict  aside,  and  stated  that  they  proposed  to  ofler  the 
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aflSdavits  of  some  of  the  jurors  who  tried  the  case,  as  a  ground 
for  such  motion. 

To  this  the  Court  remarked  that  the  uniform  custom  with 
the  courts  of  our  State  was  not  to  hear  a  juror  attack  or 
explain  the  reasons  for  his  action  while  serving  as  a  juror, 
and  that  the  action  of  the  Court  upon  said  motion  was 
purely  discretionary.  To  this  ruling  the  defendant  excepted. 
Thereupon  the  defendant  asked  leave  to  file,  and  did  file, an 
affidavit  of  five  of  the  jurors  that  the  State  had  failed  to 
prove  that  the  defendant  had  put  the  poison  in  the  bread 
that  deceased  had  eaten,  and  that  they  were  not  satisfied  of. 
his  guilt;  that  they  agreed  to  the  verdict  of  "guilty''  of 
murder  on  condition  that  the  prisoner  be  recommended  to 
the  mercy  of  the  Court,  and  that  they  thought  such  recom- 
mendation would  save  the  prisoner  from  the  death  penalty; 
that  they  were  led  to  such  belief  from  the  fact  that  several 
days  before,  a  jury,  in  a  case  in  which  a  defendant  was  con- 
victed of  carrying  a  concealed  weapon,  was  informed  by  the 
Judge  that  when  they  recommended  the  defendant  to  the 
mercy  of  the  Court,  that  such  recommendation  would  be 
considered;  that  the  jury  remained  out  all  night,  the  room 
in  which  thev  were  was  small,  and  that  these  facts  hastened 
their  verdict." 

The  Solicitor  filed  the  counter-aflSdavit  of  five  other  mem- 
bers of  the  jury,  which  is  not  necessary  to  be  here  set  out 

"The  Court,  in  its  discretion,  declined  to  interfere  with 
the  verdict,  being  fully  satisfied  that  the  defendant  had  had 
a  fair  and  impartial  trial  at  the  hands  of  the  jury,  defended 
as  he  was  by  three  able,  zealous  attorneys  of  this  Court." 
The  prisoner  excepted. 

We  may  consider  together  the  two  preceding  exceptions, 
based  upon  the  refusal  of  the  presiding  Judge  to  set  the  ver- 
dict aside  upnn  the  motion  of  prisoner's  counsel,  and  the 
aflftdavit  offered  in  support  of  the  motion. 
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It  was  said  in  State  v.  McLeod,  1  Hawks,  344,  thaf  As 
to  the  misconduct  of  the  jury  it  has  been  long  settled,  and 
very  properly,  that  evidence  impeaching  their  verdict  must 
not  come  from  the  jury,  but  must  be  shown  by  other  tes- 
timony." This  has  been  followed  by  an  unbroken  line  of 
decisions,  in  both  criminal  and  civil  actions,  down  to  Hinson 
V.  Powdly  109  N.  C,  534,  to  the  same  effect;  notably  in  the 
case  of  State  v.  Smallwood,  78  N.  C,  560,  where  it  is  said  by 
Bynum,  J. : 

"1.  When  a  motion  is  made  in  the  Court  below  to  set 
.  aside  a  verdict  upon  the  ground  of  improper  conduct  in  the 
jurors,  and  the  motion  is  founded  on  affidavits,  the  Supreme 
Court  will  not  look  into  the  affidavits.  They  can  only  decide 
upon  the  record  presented  to  them,  and,  therefore,  if  such 
motion  is  designed  to  be  submitted  to  their  revision,  the 
facts  must  be  ascertained  by  the  Court  below  and  spread 
upon  the  record.  That  has  not  been  done  in  this  case.  State 
v.  Godwin,  5  Ired.,  401 ;  Love  v.  Moody, \  68  N.  C,  200 ;  Rine- 
heardt  v.  Potts,  7  Ired.,  403. 

"If  the  motion  for  a  new  trial  is  based,  not  upon  the  mis- 
conduct but  upon  the  mistake  of  the  jury  in  the  Court  below, 
the  Supreme  Court  cannot  take  notice  of  such  mistake, 
whether  they  find  against  the  facts  or  the  law,  because  the 
jurisdiction  of  this  Court  is  confined  to  matters  of  law 
adjudged  by  the  Court  below;  and  to  ascertain  what  matters 
of  law  were  so  adjudged,  we  look  to  the  case  stated.  This 
Court  corrects  errors  of  law  committed  by  the  Judge  below, 
and  not  those  committed  by  the  jury.  For  errors  of  the 
latter  kind,  the  remedy  is  for  the  Court  below  to  grant  a  new 
trial.  State  v.  Gallimore,  7  Ired.,  147 ;  Long  v.  Gantley,  4  Dev. 
<te  Bat.,  315;  Goodman  v.  Smith,  4  Dev.,  459;  Reed  v.  Moore, 
3  Ired.,  313. 

"2.  Misconduct  on  the  part  of  the  jury,  to  impeach  their 
verdict,  must  be  shown  by  other  testimony  than  their  own. 
This  has  been  long  settled  for  the  most  convincing  reasons, 
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which  will  readily  suggest  themselves  to  all  minds  at  all 
familiar  with  the  administration  of  justice  through  the 
medium  of  trial  by  jury.  State  v.  McLeod,  1  Hawks,  344." 
To  meet  the  earnest  contention  of  the  prisoner's  counsel 
that  the  presiding  Judge,  having  permitted  the  affidavits  to 
be  filed,  ought  to  have  found  the  facts  and  spread  them  upon 
the  record,  it  ap[>ears  that  the  affidavit  offered  alleges,  or 
was  intended  to  allege,  that  the  affiants  had  agreed  to  the 
verdict  of  guilty  through  mistake  in  their  understanding  of 
the  effect  of  the  verdict.  In  this  event,  as  has  been  said 
above,  the  Supreme  Court  cannot  correct  errors  committed 
by  a  jury ;  this  is  the  province  of  the  Judge  below,  and  there- 
fore it  was  unnecessary  for  his  Honor  to  find  the  facts  upon 
the  affidavits.  But  it  might  well  be  held  that  the  affidavit, 
if  we  were  at  liberty  to  consider  it,  alleges  misconduct  upon 
the  part  of  the  five  jurors  making  it,  for  if  they  were  uot 
satisfied  by  the  evidence  of  the  guilt  of  the  prisoner,  it  was  a 
gross  wrong  in  them,  for  any  consideration  of  personal  incon- 
venience, to  compromise  with  the  other  members  of  the  jury 
and  agree  to  a  verdict  of  guilty,  with  a  recommendation  to 
mercy,  in  the  hope  that  the  life  of  the  prisoner  would  be 
spared  at  the  cost  of  a  long  imprisonment.  If  they  were  not 
satisfied  of  the  prisoner's  guilt,  the  only  verdict  they  could 
conscientiously  render  would  have  been  one  of  not  guilty. 
And  if  the  ground  of  the  motion  was  the  misconduct  of  the 
jurors,  it  should,  as  we  have  seen,  have  been  based  upon  other 
testimony  than  the  affidavits  of  the  jurors  who  alleged  their 
own  misconduct,  for  they  cannot  be  heard,  and  no  facts  could 
be  found  by  the  Judge  below  upon  their  affidavit. 

Tiie  prisoner's  counsel  excepted  because  the  jury  were  not 
polled  upon  the  rendition  of  their  verdict,  and  further, 
because  the  jury  were  not  asked  to  explain  their  verdict.  It 
appears,  by  the  case  stated,  that  the  prisoner  and  his  counsel 
were  present  at  the  rendition  of  the  verdict,  and  did  not  ask 
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that  the  jury  be  polled,  nor  did  they  ask  the  Court  to  inter- 
rogate the  jury  concerning  the  verdict. 

It  was  not  essential  to  the  validity  of  the  verdict  that  the 
jury  should  be  polled;  it  was  the  privilege  of  the  prisoner  to 
have  it  done  if  he  desired.  Stafe  v.  JoneSy  91  N.  C,  654; 
State  v.  Toole,  106  N.  C,  736.  And  it  would  not  have  been 
proper  for  the  Judge  below,  even  if  requested  to  do  so,  to 
have  questioned  the  jury  upon  their  verdict. 

The  verdict  was  guilty.  The  recommendation  to  mercy 
was  not  a  part  of  the  verdict,  but  an  expression  of  sympathy 
for  the  prisoner  and  of  a  desire  on  the  part  of  the  jury  that  his 
punishment  might  be  mitigated  from  the  extreme  penalty 
of  the  law.  Such  recommendations,  even  in  capital  cases, 
are  not  unusual,  and  in  this  case  it  was  not,  in  our  opinion, 
calculated  to  put  the  presiding  Judge  upon  inquiry  whether 
the  verdict  was  unanimous.  In  the  able  and  earnest  argu- 
ment of  the  counsel  for  the  prisoner  the  precedent  is  admitted, 
but  we  are  exhorted  to  vary  from  it  in  this  instance  and  estab- 
lish a  new  one  for  our  future  guidance.  The  opinion  to  which 
we  are  referred  in  support  of  this  plea  for  a  new  precedent,  in 
SkUe  V.  Holty  90  N.  C,  753,  upon  examination,  will  be  found 
to  be  a  manly  assertion  of  the  right  of  trial  by  jury  without 
impaii  ment  by  novel  refinements, and  an  admonition  to  stand 
upon  the  ancient  ways  lest  we  should  establish  precedents,  the 
result  of  which  may  "  in  some  emergency  overturn  principle 
and  subvert  the  riglits  of  many  people." 

We  find  ourselves  concluded  by  the  authority  of  an  estab- 
lished and  long-settled  rule  based  upon  the  wisest  reasons  of 
public  policy,  that  a  juror  should  not  be  permitted  to  impeach 
his  own  conduct  in  the  rendition  of  a  verdict.  The  result  of 
a  departure  from  the  old  rule  would  unsettle  other  important 
principles,  protract  litigation,  and  weaken  the  public  regard 
for  the  ancient  and  well-tried  methods  of  trial  by  jury. 

We  cannot  assent  to  the  suggestion  that  the  verdict  of  the 
jury  was  not  in  accord  with  the  spirit  of  the  Constitution 
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(Article  I.,  §  13)  that  "No  person  shall  be  convicted  of  any 
crime  but  by  the  unanimous  verdict  of  a  jury."  The  verdict 
was  unanimous;  it  was  rendered  after  long  consideration ;  it 
was  warranted  by  the  evidence,  and  while  public  policy  for- 
bids that  it  shall  be  attacked  in  the  manner  proposed,  the  all- 
sufficiency  of  the  law  most  wisely  provides  relief  in  worthy 
cases,  where,  by  reason  of  human  imperfection,  there  has 
been  a  miscarriage  of  justice  to  anyone's  prejudice  by  the 
exercise  of  executive  clemency. 

Appreciating  the  gravity  of  the  consequences  of  our  con- 
clusions in  this  matter,  we  have  given  it  the  most  serious 
consideration,  and  having  carefully  examined  the  record,  we 
are  constrained  to  say  there  is  no  error.  The  judgment  must 
be  Affirmed. 


STATE  V.  JOHN  GREEN. 


Indictment  for  an  assault  with  intent  to  commit  rape, 
tried  at  Spring  Term,  1892,  of  Craven  Superior  Court,  before 
Winston,  J. 

The  statement  of  the  case  is  as  follows  :***•«  The 
jury  rendered  a  verdict  of  guilty,  and  thereupon  the  Court 
proceeded  to  judgment,  to-wit,  that  the  defendant  be  confined 
in  the  State  penitentiary  for  a  term  of  fifteen  years  at  hard 
labor.  From  this  judgment  the  defendant  appealed,  and  it 
was  allowed  him,  upon  filing  an  affidavit  according  to  law 
as  made  and  provided  in  such  cases,  to  appeal  in  forma  pau- 
peris" 

Since  the  adjournment  of  the  Court,  the  said  appeal  has 
not  been  perfected. 

The  Attorney  General^  for  the  State. 
No  counsel  for  defendant. 
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Avery,  J. :  It  appears  from  the  statement  of  the  Judge 
below,  that  no  exception  was  taken  to  the  ruling  of  the 
Court  and  no  error  assigned.  Where  no  grounds  for  an 
appeal  are  set  forth,  the  judgment  must  be  affirmed  if  the 
record  is  perfect.  We  find  no  error  in  the  record,  and  the 
judgment  must  be  affirmed.    State  v.  Foster,  110  N.  C,  510. 

Judgment  Affirmed. 


THE  STATE  v.  JAMES  RHODES. 

Arson — Bam  Burning — Evidence. 

1.  Upon  the  trial  of  an  indictment  for  burning  a  bam,  it  was  not  error 

to  permit  the  State  to  show  that  the  defendant  had  made  threat?*, 
previous  to  the  burning,  that  he  would  do  some  injury  to  the  son 
of  the  prosecutor. 

2.  Evidence  of  facts,  which  in  themselves  are  slight,  should,  in  casea 

where  the  State  relies  upon  circumstantial  testimony,  be  admitted 
if  they,  with  other  facts  proved,  bear  upon  the  crime  charged. 

3.  Upon  the  trial  of  an  indictment  for  burning  a  bam,  there  was  evidence 

of  threats  by  defendant  to  do  injury  to  the  property  of  the  prose- 
cutor; that  on  the  night  of  the  burning  some  one  was  seen  going 
from  the  direction  of  the  bam  toward  the  home  of  the  defendant, 
and  that  a  short  while  before  he  had  been  heard  to  inquire  about  a 
direct  way  from  his  house  to  the  vicinity  of  the  building  burned, 
but  there  was  no  other  evidence  to  connect  him  with  the  crime: 
Heldj  that  there  was  not  evidence  sufficient  to  go  to  the  jury. 

Indictment  for  burning  a  barn,  tried  at  April  Term,  1892, 
of  Franklin  Superior  Court,  before  Bryan,  J. 

The  following  is  the  testimony  set  out  in  the  case:  T.  J. 
King  testified  that  the  burning  of  the  barn  occurred  on  the 
first  Saturday  night  in  November,  1891;  that  defendant  is 
married  and  wanted  him  to  force  his  wife  to  live  with  him, 
and  the  witness  persuaded  her  to  do  so ;  she  lived  on  the 
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land  of  Mrs.  M.  H.  King,  whose  bam  was  alle;red  to  have 
been  burned. 

Andrew  Young  stated  that  he  knew  the  defendant,  and 
that  defendant  and  his  wife  separated  about  a  month  before 
the  fire;  that  defendant  had  said  that  King  was  keeping  his 
wife  away  from  him  and  had  to  pay  for  it.  Defendant 
excepted.  King  is  the  son  of  Mrs.  King,  the  prosecutrix, 
who  was  in  possession  of  the  land,  and  was  her  agent  and 
manager. 

Ella  Dunstan  testified  that  defendant  said  that  King  was 
making  him  see  trouble  about  his  wife,  but  he  was  going  to 
keep  easy  until  his  "  peace  bond  was  up  "  (defendant  had 
previously  given  a  bond  before  a  Justice  of  the  Peace),  and 
then  defendant  was  going  to  King  and  tell  him  to  get  his 
wife  away  from  there,  and  if  he  didn't,  he  would  hurt  them; 
his  wife  put  him  under  bond  ;  the  witness  stated  to  defend- 
ant that  he  must  mean  something  like  murdering,  and  he 
said  he  could  do  it.  Defendant  excepted — the  State  prom- 
ising to  connect  this  with  the  burning. 

J.  R.  Wheeler  testified  that  he  heard  defendant  make 
threats  against  King  (of  the  character  above  mentioned)  but 
did  not  give  King  any  notice  of  the  threats,  as  the  witness 
had  not  seen  King  or  any  of  his  family  ;  these  threats  were 
made  about  three  weeks  before  the  burning;  defendant 
talked  to  witness  about  his  wife's  living  on  King's  land,  and 
said  he  was  going  to  see  King  about  it,  and  said  he  would 
damage  King;  that  it  would  cost  him  $200  if  King  did  not 
move  his  wife  off  the  land  ;  this  was  about  eleven  days  before 
the  burning;  the  witness  did  not  tell  the  Kings  about  this 
before  the  fire.  There  was  also  evidence  of  threats  against 
Mrs.  King. 

Charles  Jones  testified  that  in  April  the  defendant  said  he 
could  do  King  a  private  injury  and  the  law  couldn't  hurt 
him  ;  defendant  was  talking  about  his  wife  and  complaining 
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because  King  let  her  live  on  his  land.  Other  witnesses  tes- 
tified substantially  to  the  sancie  effect. 

Upon  redirect  examination  it  was  shown  in  evidence  that 
the  defendant  was  arrested  Sunday  evening. 

Calvin  Stallings  testified  that  he  knew  when  the  barn  was 
burned,  and  that  some  one  passed  in  the  direction  in  which 
the  defendant  and  others  lived,  about  4  o'clock  A.  m.  on  said 
Saturday  night. 

W.  B.  Hunter  testified  that  he  saw  the  defendant  on  tlie  day 
he  was  arrested,  and  that  defendant  said  he  was  up  until  about 
midnight  the  night  before  about  killing  a  beef.  The  State 
here  rested  its  case. 

The  defendant  objected  to  the  testimony  of  the  witnesses 
as  to  the  threats  against  T.  J.  King,  when  the  indictment 
charges  the  defendant  with  burning  the  barn  of  Mrs.  Mary 
H.  King,  and  excepted  to  its  admission. 

Joseph  Jones  testified  that  the  defendant  lived  about  a 
mileand  a  half  from  where  his  wife  lived,  and  that  there  was  a 
road  from  his  house  to  his  wife's,  which  road  crossed  a  creek  i* 
that  an  air-line  run  across  the  creek  at  a  different  pjint  from 
where  the  road  crossed  it  would  be  a  shorter  distance  to  Mrs. 
King's  house;  on  Friday  evening,  before  the  burning,  the 
defendant  asked  if  he  could  cro.ss  the  creek  (objected  to  by 
defendant) ;  that  it  was  a  straight  line  to  Mrs.  King's ;  but 
one  could  not  cross  without  getting  muddy,  but  could  cross 
on  a  fence ;  there  was  a  pond  above  and  one  below  the 
straight  line,  and  to  have  gone  by  either  pond  would  have 
put  him  a  mile  out  of  the  way ;  that  on  the  creek  between 
the  ponds,  there  was  a  path  to  Mrs.  King's ;  that  defendant 
went  in  the  direction  witness  had  described. 

The  defendant  asked  his  Honor  to  instruct  the  jury  ihat 
there  was  no  evidence  to  go  to  the  jury  warranting  them  to 
convict  defendant,  and  excepted  to  his  Honor's  refusal  so  to 
charge.  There  was  a  verdici  of  guilty,  and  the  defendant 
appealed  from  the  judgment  pronounced. 
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The  Attorney  General,  for  the  State. 
Mr.  \V.  M.  Person,  for  defendant. 

MacRae,  J., after  stating  the  case  as  above,  proceeded:  In 
the  first  exception  we  can  see  no  force.  Where  the  Stale 
relies  upon  facts  and  circumstances  tending  to  prove  the  guilt 
of  the  defendant,  such  evidence,  though  slight  in  each  sepa- 
rate instance,  is  competent  if  it,  with  other  facts  offered  in 
evidence,  bears  upon  the  charge  in  the  bill  of  indictment 
SUiU  V.  Thampwn,  97  N.  C,  496. 

As  to  the  second  exception,  upon  a  careful  examination  of 
the  testimony  we  find  abundant  evidence  of  threats  made  by 
defendant  against  T.  J.  King,  and  once  against  Mrs.  King. 
These  threats  seem  to  have  been  made  because  of  the  fact 
that  defendant's  wife  was  separated  from  him  and  living 
upon  the  land  of  Mrs.  King,  and  defendant  complained  that 
T.  J.  King,  or  Mrs.  King,  would  not  send  her  off  Mrs.  King's 
land.  In  addition  to  the  testimony  as  to  the  threats,  there 
is  testimony  of  one  witness  that  on  Friday  evening  before 
the  burning  occurred  on  Saturday  night,  the  defendant 
inquired  if  he  could  cross  a  creek  at  a  point  where  there 
was  said  to  be  a  path  leading  by  a  short  way  to  Mrs.  King's. 
Whether  this  path  would  have  carried  defendant  by  a  shorter 
way  to  the  house  where  his  wife  lived  we  cannot  determine 
from  the  testimony.  The  other  testimony  is  that  defendant 
was  arrested  on  Sunday,  and  said  he  was  up  until  about  mid- 
night the  night  before  killing  a  beef. 

The  general  rule  is»  if  there  be  any  evidence  tending  to 
prove  the  fact  in  issue  the  weight  of  it  must  be  left  to  the 
jury,  but  if  there  be  no  evidence  conducing  to  that  conclusion 
the  Judge  should  say  so,  and,  in  a  criminal  case,  direct  an 
acquittal.  State  v.  Vinson,  63  N.  C,  335.  Ttie  evidence 
offered  did  not  tend  to  prove  the  fact  of  the  burning  by 
defendant,  but  it  was  for  the  purpose  of  proving  other  facts 
which,  if  true,  would  compel  the  inference  by  the  jury  of 


SEPTEMBER  TERM,  1892.  651 


State  v.  Rhodes. 


defendant's  guilt.  To  quote  further  from  the  same  case: 
"But  it  is  confessedly  difficult  to  draw  the  line  between  evi- 
dence which  is  very  slight,  and  that  which,  as  having  na 
bearing  on  the  fact  to  be  proved,  is  in  relation  to  that  fact 
no  evidence  at  all."  The 'evidence  must  be  more  than  suffi- 
cient to  raise  a  suspicion  or  a  conjecture.  Where  there  is  evi- 
dence to  go  to  the  jury,  they  must  pass  upon  its  weight,  but 
if  the  evidence,  taken  as  a  whole,  will  not  warrant  a  verdict 
of  guilty,  there  is  no  evidence  sufficient  to  be  left  to  the  jury^ 
and  the  Court  should  so  declare.  State  v.  Powelly  94  N.  C, 
965.  If  we  apply  the  principles  laid  down  in  the  above 
cases,  and  elaborated  in  the  case  of  l^ate  v.  Brackville^  10& 
N.  C,  701,  and  l^ate  v.  Ooodson,  107  N.  C,  798,  to  the  one 
before  us,  we  will  come  to  the  conclusion  that  there  was  not 
evidence  sufficient  to  go  to  the  jury. 

Eliminating  the  threats,  there  is  nothing  left.  We  seriously 
apprehend  that  injustice  has  been  done  bis  Honor  who  tried 
this  CAse,  but  who  did  not  make  out  the  statement  on  appeal. 
What  purports  to  be  his  notes  of  the  testimony  is  copied  into- 
the  case.  These  are  evidently  rough  notes  or  memoranda 
from  which,  aided  by  memory,  a  true  statement  of  the  evi- 
dence could  have  been  made,  but  we  must  take  it  for  all  the 
testimony  in  the  case,  and  upon  this  testimony  we  are  con- 
strained to  hold  that  there  is  error,  and  award  a  venire  de  novo. 

Error. 
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THE  STATE  t.  J.  A.  NORRIS  et  al. 

County    Commissoners — Salaries    and  Fees — Mileage — Officer, 

Oriniinid  lAability. 

1.  Members  of  the  Board  of  County  Gommiasioners  are  onlj  entitled  to 
mileage  for  the  distance  by  the  usoal  roate  traveled  to  attend  such 
meetings  of  the  Board  as  the  statute  has  prescribed,  and  returning 
from  such  meeting  ;  they  cannot  charge  mileage  for  each  day, 
although  they  may  actually  return  to  their  homes  at  the  close  of 
each  day  of  a  meeting. 

^.  Where  a  Board  of  County  CommissionerB  audited  accounts  in  favor 
of  its  members  for  mileage,  to  which  they  were  not  entitled,  and 
it  was  found  as  a  fact  that  they  did  so  under  advice  and  without 
any  corrupt  or  fraudulent  motive :  Held,  that  the  members  of  the 
Board  were  not  indictable,  either  under  the  statute — The  Code,  §§ 
711,  1090 — or  at  common  law. 

This  was  an  indictment,  which  was  contended  by  the 
State  could  be  sustained  against  the  defendants  County 
Commissioners,  either  under  section  711  or  section  1090  of 
The  Code  or  at  common  law,  for  charging  for  mileage  con- 
trary to  law,  and  causing  their  accounts  to  be  audited  and 
paid,  tried  at  September  Term,  1892,  of  the  Superior  Court 
of  Wake  County  before  Bryan,  J. 

The  jury  returned  a  special  verdict  as  follows: 

*'  It  is  admitted  that  the  defendants  ordered  the  Clerk  of  the 
Board  of  County  Commissioners  to  issue  an  order  to  Langdoii 
Dowd,  the  defendant  above  named  as  one  of  the  members  of 
the  Board,  for  the  sum  of  two  dollars  per  day  and  for  ten  cents 
per  mile  for  each  day  upon  which  he  attended  the  meeting 
of  the  said  Board,  that  is,  five  cents  a  mile  coming  and  five 
cents  a  mile  returning  home  whenever  the  said  defendant 
actually  traveled  the  number  of  miles  charged  for. 

"  It  is  further  admitted  that  S.  J.  Allen,  a  member  of  the 
Board  of  Commissioners  of  Wake  County,  just  prior  to  the 
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term  of  office  of  the  defendants  informed  defendants  that  it 
was  the  usage  and  custom  of  the  Board  to  charge  the  same 
mileage  actually  traveled  that  was  charged  by  defendants 
and  the  same  that  defendants  ordered  the  said  Clerk  to  give 
an  order  upon  the  County  Treasurer  for. 

"  It  is  admitted  that  sometimes  the  said  Board  held  sessions 
commencing  on  the  first  Monday  in  the  month  and  extend- 
ing through  Tuesday  and  Wednesday,  and  that  some  of 
these  meetings  (extending  over  Tuesday  and  Wednesday) 
were  in  months  other  than  June  and  December.  That  from 
these  continuous  meetings  the  said  Commissioners  would 
return  home  at  night,  and  that  mileage  was  charged  for  the 
distance  traveled. 

"  It  is  further  admitted  that  the  said  Board  attended  once 
in  three  months  the  poor-house  of  the  county  and  work- house 
for  auditing  the  accounts  of  the  Superintendent  of  the  poor 
and  work-house  of  the  county,  and  that  the  day  they  attended 
is  one  of  the  days  mentioned  above. 

''  It  is  admitted  that  to  some  of  the  meetings  of  the  Board 
three  mileages  were  charged  against  the  county  and  paid  by 
the  county  for  attendance  for  three  successive  days,  the  mem- 
bers of  the  Board  going  home  each  night. 

''  It  is  further  admitted  that  the  chairman  of  the  Board, 
i.  A.  Norris,  one  of  the  defendants  named,  was  advised,  when 
the  defendants  came  into  office,  by  the  Solicitor  for  the  State 
at  that  time  in  this  judicial  district,  that  the  Board,  under 
the  law,  were  entitled  to  the  mileage  charged  by  them,  and 
that  since  that  they  ordered  the  Clerk  of  the  Board  to  pay 
the  defendant  Langdon  Dowd,  which  was  imparted  to  the 
Board.  And  thereafter  A.  D.  Jones,  a  reputable  attorney 
of  this  Court,  then  duly  elected  attorney  of  the  Board, 
advised  that  the  defendants  are  entitled,  under  the  law,  to 
the  said  mileage.  Upon  this  statement  of  facts,  if  the  Court 
declares  that  the  defendants  are  guilty,  then  the  jury  so  find. 
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but  if  the  Court  adjudges  that  the  defendants  are  not  guilty, 
the  jury  so  finds." 

The  following  admission  was  entered  by  the  Solicitor 
before  the  special  verdict  was  recorded  : 

"  Upon  the  trial  of  this  case,  and  before  the  special  verdict 
was  recorded,  it  was  stated  in  open  Court  by  the  Solicitor 
for  the  State  that  there  was  no  contention  on  the  part  of  the 
State  that  the  defendants  took  the  mileage  mentioned  in  the 
bill  of  indictment  with  any  corrupt  or  fraudulent  motive. 
This  is  admitted  on  the  part  of  the  State,  and  the  Clerk  is 
authorized  to  include  the  same  in  the  case  on  appeal." 

Whereupon,  the  Court  adjudged  that  the  defendants  were 
guilty,  and  entered  judgment  accordingly. 

Defendants  appealed. 

The  Attorney  General,  for  the  Slate. 
Mr.  ArmiMead  Jones^  for  defendants. 

Avery,  J.:    The  statute  {The  Code,  §  3747)  provides  that, 
in   addition   to   their  per  diem,  jurors  shall  receive  "not 
exceeding  five  cents,"  etc.,  "  per  mile  of  travel  going  to  and 
returning  from  Court"    Substantially  the  same  provisions, 
in  so  far  as  the  language  fixes  the  amount  of  mileage, 
were  embodied  in  previous  laws  (Rev.  Code,  ch.  28,  sec.  15; 
Rev.  Stats.,  ch.  28,  sec.  21),  and  had  been  construed  uni- 
formlv  to  allow  compensation  for  the  distance  traveled  by 
the  usual  route  from  a  juror's  home  to  reach   the  court- 
house on  the  first  day  of  the  term,  and  for  the  same  distance 
in  returning  at  the  end  of  the  term.    Each  Commissioner, 
acconling  to  the  statute  {The  Code,  §  709),  is  to  "  receive  for 
his  services  and  expenses  in  attending  the  meetings  of  the 
Board  not  exceeding  two  dollars  per  day,  as  a  majority  of 
the  Board  may  fix  upon,  and  they  may  be  allowed  mileage 
to  and  from  their  respective  places  of  meeting,  not  to  exceed 
five  cents  per  mile."    Section  706  was  evidently  drawn  with 
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the  purpose  of  limitiDg  the  length  of  the  sessions  of  the 
Board,  so  that  at  the  special  meetings  held  on  the  first  Mon- 
day of  months  other  than  June  and  December,  they  shall 
not  continue  in  session  longer  than  two  days,  and  of  inci- 
dentally restricting  the  right  of  the  Board  to  incur  expense. 
There  is  a  similarity  of  expression  in  the  statutes  regulating 
the  compensation  of  jurors  and  Commissioners  that  natur- 
ally leads  to  the  conclusion  that  it  was  the  purpose  of  the 
Legislature  to  limit  the  allowance  for  mileage  to  the  distance 
traveled  by  the  usual. route  to  reach  the  place  of  meeting  on 
the  first  Monday  of  each  month  and  the  same  distance  added 
when  the  monthly  meeting  should  end,  whether  on  the  even- 
ing of  the  first  day  or  after  the  lapse  of  two  or  more  days. 

It  remains  to  determine  whether  in  auditing  accounts  for 
and  receiving  a  greater  amount  of  mileage  than  was  due  to 
them,  the  individual  members  of  the  Board  have  made 
themselves  amenable  to  this  criminal  prosecution.  The 
verdict  and  admissions  would  fall  short  of  establishing  the 
guilt  of  the  defendants,  if  the  indictment  were  admitted  to 
be  so  drawn  as  to  charge  with  suflScient  certainty  either  or 
both  of  the  offences  created  by  section  1090  of  The  Code. 
The  proof  fails  to  sustain  the  charge  of  wilful  neglect  or 
omission  to  discharge  a  duty,  since  its  sole  tendency  is  to 
show  the  commission  of  an  offence  consisting  in  the  act  of 
causing  or  directing  an  order  to  be  issued  to  the  County 
Treasurer  to  pay  a  greater  sum  as  per  diem  and  mileage 
than  was  due.  State  v.  Snuggs,  85  N.  C,  541 ;  State  v.  Hawkins, 
77  N.  C,  494. 

It  is  equally  insufficient  to  justify  a  verdict  of  guilty  under 
the  last  clause  of  that  section,  since  it  is  found  as  a  fact  that 
the  defendants  did  not  take  the  money  received  by  them  as 
mileage  "with  any  corrupt  or  fraudulent  motive,"  whereas  it 
is  essential,  in  order  to  sustain  that  charge,  "  to  aver  in  the 
indictment  and  prove  upon  the  trial  a  corrupt  intent."  State 
V.  PtUchard,  107  N.  C,  921. 
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The  essence  of  the  offence  created  by  section  711  of  The 
Code  is  the  **  neglect  to  perform  any  duty  required  by  law," 
and  an  ihdiclment  drawn  under  it  cannot  be  sustained  by 
proof  of  the  act  of  wilfully  taking  a  greater  sum  as  mileage 
than  was  due.  To  support  the  charge  of  the  common  law 
offence  of  taking  illegal  fees,  it  is  also  necessary  to  prove  "a 
corrupt  motive"  (2  Wharton  Cr.  Law, 7th  ed.,  sec.  2521),  while 
the  evidence  falls  as  far  short  of  proving  the  common  law 
offence  of  neglecting  to  discharge  a  duty  enjoined  by  law,  as 
it  does  of  showing  neglect,  as  distinguished  from  overt  acts 
in  violation  of  the  provisions  of  sections 711  and  1020,supra. 

For  the  reasons  given,  we  are  of  opinion  that  while  the 
defendants  were  not  entitled  to  the  mileage  charged,  there  was 
error,  nevertheless,  in  declaring  them  guilty  upon  the  return 
of  the  special  verdict,  and  a  new  trial  must  therefore  be 
granted.  New  Trial. 


THE  STATE  v.  WILLIS  H.  BROODEN. 

Special  Venire — Dying  Dedaraiions. 

1.  It  is  in  the  discretion  of  the  trial  judge  to  order  a  special  ventre  Id 

capital  cases  and  determine  its  number,  which  he  may  likewise 
change  by  another  order. 

2.  The  practice  of  drawing  the  venire  from  the  box  is  commended. 

3.  The  dying  declarations  of  deceased  persons  are  admissible  in  evidence. 

This  was  an  indictment  for  murder,  tried  at  the  Septem- 
ber Term,  1892,  of  Wayne  Superior  Court,  before  Bryan,  J. 
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The  defendant  pleaded  not  guilty,  and  the  Court  ordered  a 
special  venire  of  two  hundred  to  be  drawn  from  the  jury  box. 
This  order  was  made  on  motion  of  the  Solicitor  for  a  venire 
of  one  hundred  and  fifty. 

Box  No.  1  was  exhausted  when  one  hundred  and  thirty-five 
were  drawn  out,  and  on  motion  of  the  Solicitor  the  order  was  ' 
amended  so  as  to  call  for  only  that  number.  A  jury  was 
obtained  before  the  prisoner  exhausted  his  special.challenges. 
The  Court  found,  upon  suflBcient  evidence,  that  the  deceased's 
dying  declarations  were  made  under  apprehension  of  impend- 
ing dissolution  and  were  admissible.  Defendant  excepted 
aud  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J.:  It  rests  in  the  discretion  of  the  trial  judge  to 
order  a  special  venire  in  capital  cases,  and  likewise  determine 
its  number.  The  Code,  §  1738.  It  is  equally  in  his  discretion 
subsequently  to  amend  the  order  so  as  to  increase  or  decrease 
the  number  of  such  venire.  In  this  case  certainly  the  pris- 
oner had  no  cause  to  complain,  as  the  jury  was  obtained 
from  the  regular  panel  and  the  reduced  venire  without 
exhausting  the  prisoner's  peremptory  challenges.  State  v. 
Hensley,  94  N.  C,  1021 ;  State  v.  Pritchett,  106  N.  C ,  667.  But 
had  the  venire  proved  insufficient,  the  statute  (The  Code,  § 
1739)  provides  that  the  Judge,  in  his  discretion,  could  have 
ordered  a  further  venire  to  be  drawn  from  the  box,  or  sum- 
moned by  the  Sheriff*. 

The  practice  of  drawing  the  special  venire  from  the  box  is 

one  to  be  commended  and  is  favored  by  the  Courts.     It  is  a 

wise  and  safe  course  which  trial  courts  will  usually  do  well  to 

observe.    The  act  authorizing  \t{The  Code,  §  1739)  was  passed 

by  the  Legislature  to  remove  the  occasion  for  scandals  which^ 

at  times,  had  crept  into  the  administration  of  justice  in  trials 

111—42 
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for  capital  offences.  There  may  be  instances  in  which,  in  the 
exercise  of  a  wise  discretion,  the  Court  need  not  observe  it; 
hence,  the  act  was  not  made  mandatory. 

We  see  no  ground  for  the  objection  to  the  admission  of  the 
dying  declarations  of  the  deceased.  The  ruling  of  the  Judge 
was  fully  justified  by  the  evidence.  State  v.  WiUiamSy  67  N.  C. 
12;  State  v.  Mills,  91  N.  C,  581. 

Per  Curiam.  No  Error. 


STATE  V.  THE  DURHAM  FERTILIZER  COMPANY. 

Motion  to  Quush  Indictment — Challenge — Ta^es — Code — Com- 

mismyiurs, 

1.  A  motion  to  quash  an  indictment  made  before  defendant  entered  his 

plea,  on  the  ground  that  three  of  the  grand  jurors  had  failed  to 
pay  their  taxes  for  the  preceding  year,  was  properly  sustained. 

2.  It  is  not  a  sufficient  ground  to  quash  an  indictment  that  the  Cooiniis- 

sioners  failed  to  comply  with  section  1722  of  The  Code  as  amended 
by  Acts  of  1887,  in  that  they  selected  for  jurors  such  as  had  not 
paid  their  taxes.  The  statute  is  directory,  and  a  challenge  to 
grand  jurors  on  this  account,  unless  some  actual  corruption  is 
shown,  will  not  be  sustained. 

Indictment,  heard  on  motion  to  quash,  at  Spring  Term, 
1892,  of  Orange  Superior  Court,  before  Whitaker,  J. 

The  statement  of  case  is  as  follows :  "  This  case  being  now 
called  for  the  first  time,  and  the  defendant,  before  pleading 
or  answering  the  indictment,  having  filed  a  motion  to  quash, 
supported  by  aflBdavits,  and  there  being  no  evidence  ofifered 
by  the  State,  the  Court  finds  the  facts  to  be  as  follows,  to-wit. 
The  bill  of  indictment  was  found  at  November  Term,  1891, 
which  began  on  the  second  Monday  of  November,  1891 ; 
that  the  Town  Commissioners  drew  the  jury  for  said  term^ 
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on  the  5th  of  October,  1891,  which  was  the  first  Monday  in 
said  month  of  October;  that  among  the  jurors  so  drawn 
were  Jones  Sparrow,  James  Miller  and  George  W.  Smith,  all 
of  whom  were  drawn  as  grand  jurors  and  served  as  such 
during  the  whole  session  of  said  grand  jury  at  said  term ; 
that  none  of  said  jurors  had  paid  their  taxes  for  the  year 
1890,  when  he  was  drawn  as  a  juror  for  said  term,  though 
said  Miller  paid  his  taxes  thereafter  on  October  31, 1891,  and 
said  Sparrow  had  not  paid  his  taxes  for  1890  when  he  served 
on  said  grand  jury  and  has  not  yet  paid  them." 

The  defendant's  motion  to  quash  the  indictment  was  there- 
upon allowed  by  the  Court  and  judgment  entered  discharg- 
ing the  defendant,  and  the  Solicitor  for  the  State  appealed, 
assigning  error  in  law,  in  that  the  Court  allowed  the  motion 
to  quash  upon  the  facts  found. 

The  Attorney  General^  for  the  State. 

Messrs.  John  W,  Graham  and  W.  W.  Fuller^  for  defendant. 

Avery,  J. :  The  motion  to  quash  having  been  made  before 
the  defendant  entered  his  plea  to  the  indictment,  was  in  apt 
time,  and  it  being  admitted  that  three  of  the  grand  jurors 
bad  failed  to  pay  their  taxes  for  the  year  1890,  which  was 
the  year  preceding  that  in  which  the  jurors  were  drawn  in 
September,  1891,  there  was  no  error  in  granting  it.  State  v. 
Gardner,  104  N.  C,  739 ;  SeUers  v.  Sellers,  98  N.  C,  17 ;  State 
V.  Garland,  90  N.  C.  668 ;  l^ate  v.  Haywood,  94  N.  C,  847. 
But  it  was  suggested  on  the  argument  that  the  jury  were  not 
drawn  in  accordance  with  the  provisions  of  section  1722,  as 
amended  by  the  Act  of  1887,  ch.  559.  The  requirement  of 
the  statute  in  its  amended  form  is  that  *'  the  Commissioners 
for  the  several  counties,  at  their  regular  meeting  on  the  first 
Monday  of  September  in  the  year  1892,  and  every  four  years 
thereafter,  shall  cause  their  clerks  to  lay  before  them  the  tax 
returns  for  the  preceding  year  for  their  county,  from  which 
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they  shall  select  the  names  of  such  persons  only  as  have 
paid  tax  for  the  preceding  year  and  are  of  good  moral  char- 
acter and  of  sufficient  intelligence."  The  statutory  regula- 
tion of  the  manner  of  making  up  the  list  from  which  the 
several  juries  are  to  be  taken,  or  drawing  the  juries,  has 
always  been  held  in  this  State  to  be  not  mandatory  but 
directory  merely,  and  in  the  absence  of  any  proof  of  bad 
faith  or  corruption  on  the  part  of  the  officers  charged 
with  the  duty,  their  action,  though  not  in  strict  compliance 
with  the  statute  in  this  respect,  has  been  declared  valid. 
State  V.  Griffice,  74  N.  C,  319 ;  State  v.  Haywood,  73  N.  C.,437; 
Stale  V.  Martin,  82  N.  C,  672 ;  StaU  v.  Wilcox,  104  N.  C,  852. 
In  the  cases  cited,  and  in  others,  the  distinction  is  clearly 
drawn  between  the  objections  that  the  grand  jury  as  a  whole 
was  not  drawn  and  constituted  in  the  regular  mode,  and 
those  directed  to  the  competency  of  the  individual  grand 
jurors  after  the  body  is  organized.  Stale  v.  Griffice,  supra;  Lee 
V.  Lee,  71  N.  C,  139.  At  diflferent  periods  of  the  history  of 
the  State,  the  properly  constituted  authorities  of  the  counties 
have  been  required  to  revise  the  jury  lists  at  longer  or  shorter 
intervals  and  at  different  seasons  of  any  given  year.  It  is 
proper  that  every  public  officer  should  obey  the  law  prescrib- 
ing his  official  duties,  but  it  would  seriously  impede  and 
embarrass  the  administration  of  justice  if  every  person 
charged  with  a  criminal  offence  could  impeach  the  action  of 
the  grand  jury  and  avoid  arraignment  upon  an  indictment 
upon  no  higher  ground  than  that  it  had  been  found  by  a 
grand  jury  not  drawn  at  a  given  season  of  a  given  year,  or  at 
certain  recurring  intervals  fixed  by  statute.  Such  an  inter- 
pretation of  the  law  would  lead  to  inconvenience  so  serious 
as  to  preclude  the  idea  that  the  requirement  as  to  the  time  of 
drawing  should  be  construed  more  strictly  than  that  pre- 
scribing the  manner  of  selecting.  When  it  appears  to  the 
Ck)urt  that  there  were,  or  might  have  been,  corrupt  practices 
growing  out  of,  or  connected  with  a  departure  from  the  law,  a 
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different  rule  very  properly  prevails  with  regard  to  petit,  if  not 
in  reference  to  grand  juries.  Boyer  v.  Teague,  106  N.  C,  620. 
We  conclude,  that  as  the  law  enjoined  the  duty  of  revising 
the  list  in  1892,  and  every  fourth  year  thereafter,  but  did 
not,  in  terms,  prohibit  the  yearly  revision  between  the  time 
of  the  passage  of  the  act  in  1889  and  September,  1892,  a  chal- 
lenge to  a  grand  jury  drawn  in  the  intervening  years,  or  at 
a  time  other  than  that  prescribed  by  statute,  should  not 
be  sustained,  certainly  where  it  was  not  made  to  appear  that 
the  departure  from  the  literal  requirements  of  the  law  actu- 
ally led  or  would  naturally  have  given  rise  to  corrupt  prac- 
tices in  their  selection. 

No  Error. 


THE  STATE  v.  WHITE  OAK  RIVER  CORPORATION. 

Indictment  for  Felling  Timbei' — Verdict — New  Trial — Code. 

When  the  jury  found  that  defendant  had  felled  trees  in  White  Oak  river 
and  allowed  them  to  remain  more  than  five  days:  Held^  that  the 
offence  came  within  the  inhibition  of  the  statute,  Acts  1887,  chap- 
ter 72,  g  1,  but  their  additional  finding  that  the  act  was  not  **  wil- 
fully done,  but  in  the  interest  of  their  mill,"  was  inconsistent, 
and  should  have  been  set  aside  and  new  trial  granted. 

Indictment  under  the  Act  of  1887,  chapter  72,  §  1,  for 
felling  timber  into  White  Oak  river  and  allowing  it  to  remain 
more  than  five  days,  tried  at  Spring  Term,  1892,  of  Onslow 
Superior  Court,  before  Winston^  J, 

The  jury  found  a  special  verdict,  as  follows :  "  That  defend- 
ant did  fell  trees,  and  within  two  years  prior  to  the  finding 
of  the  indictment,  in  White  Oak  river  in  Onslow  County, 
between  Barker's  bridge  and  the  head  of  said  river,  which 
trees  they  carried  down  the  river  in  rafts  to  their  mill  to  be 
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sawed  into  timber.  This  felling  was  not  wilfully  done,  but 
in  the  interest  of  their  mill,  and  the  river  was  used  for  float- 
ing the  rafts  down  the  same.  The  branches  of  the  trees  were 
cleared  from  the  river;  some  of  the  logs,  as  is  usual  in  such 
cases,  fell  out  of  the  rafts  and  sunk;  many  were  got  up 
again,  but  some  were  not.  These  rafts  and  logs  were  in  the 
river  more  than  five  days,  and  a  tree  on  one  occasion  remained 
in  the  river  before  being  cut  into  logs  more  than  five  days, 
but  was  cut  and  removed  as  soon  as  practicable  by  defend- 
ant. The  river,  at  the  point  where  the  trees  were  felled,  is 
thirty  or  forty  feet  wide,  and  is  in  the  summer  too  shallow  to 
float  logs,  and  is  not  navigable  there.  And  the  jury  say  that 
they  are  unable  to  find  upon  said  facts  whether  the  defend- 
ant be  guilty  or  not  guilty,  and  thereupon  ask  the  instruction 
of  the  Court."  Whereupon,  the  Court  instructed  the  jury 
that  the  defendant  was  not  guilty  and  a  verdict  was  rendered 
accordingly,  and  from  the  judgment  thereon  the  Solicitor  for 
the  State  appealed. 

The  Attorney  General^  for  the  State. 
^o  counsel  for  defendant. 

Avery,  J.:  The  statute  (Laws  of  1887,  chapter  72,  §  1)  pro- 
vides "  that  it  shall  be  unlawful  for  any  person  to  fell  any  tim- 
ber, brush  or  other  obstruction  in  the  White  Oak  river,  from 
Barker's  bridge  to  the  head  of  White  Oak  river,  in  the 
counties  of  Onslow  and  Jones,  and  allow  the  same  to  remain  in 
said  river  for  five  days."  The  charge  in  the  indictment  is  that 
the  defendant  "  on  the  first  day  of  January,  1890,  in  Onslow 
County,  unlawfully  and  wilfully  did  fell  timber  and  logs  in 
the  White  Oak  river,  etc.,  and  did  allow  the  same  to  remain 
in  said  river  for  five  days,"  etc.  The  jury  find,  as  a  part  of 
the  special  verdict,  that  the  defendant  felled  trees  into  said 
river,  between  the  points  mentioned  in  the  statute  and  in  the 
indictment,  during  the  year  1889  (within  two  years  before 
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the  finding  of  the  indictment),  and  that  on  one  occasion  one 
of  the  trees  so  felled  remained  in  the  river  more  than  five 
days  before  it  was  removed. 

It  would  seem  that  the  testimony  brings  the  defendant  very 
clearly  within  the  letter  of  the  law,  and  is  suflBcient  to  sus- 
tain the  charge  in  the  indictment.  We  find  no  intimation 
in  the  record  of  the  grounds  on  which  the  learned  Judge 
who  tried  the  case  below  rested  his  ruling  that  upon  the 
special  verdict  the  defendant  was  not  guilty,  and  we  have 
therefore  examined  the  facts  found  with  great  care,  in  order 
to  ascertain  whether  there  is  any  matter  of  avoidance  sdt 
forth  in  the  findings  which,  in  law,  excuses  the  apparently 
criminal  conduct  of  the  defendant.  It  is  true  that  the  facts 
found  would  seem  to  warrant  the  conclusion  that  the  stream 
was  capable  of  being  used  at  all  seasons,  except  in  summer, 
for  the  purpose  of  transporting  logs  to  points  where  they  could 
be  sawed  into  plank  or  boards,  and  was  therefore  a  fioatable 
stream,  or  water-highway  of  the  third-class,  affording  a  chan- 
nel for  useful  commerce.  McLaughlin  v.  Manufacturing  Co,, 
103  N.  C,  108 ;  Wood  on  Nuisances,  §  575,  et  seq, ;  Gould  on 
Waters,  §  107,  and  note;  Angell  on  W.  C,  § 537, and  note  1, 
p.  695 ;  Ibidf  547,  note  2 ;  Thunder  Bay  Co.  v.  Speechy,  31 
Mich.,  336. 

There  can  be  no  question,  however,  as  to  the  power  of  the 
State  to  prevent  nuisance  in  such  a  highway  bj'^  making 
indictable  any  act  amounting  to  an  obstruction  of  them. 
Were  the  stream  one  of  second  class,  navigable,  in  fact,  for 
boats  and  lighters,  the  same  principle  would  prevail,  and  the 
Legislature  of  North  Carolina  would  still  have  the  same 
authority.  Weber  v.  Commissioners,  18  Wal.,  57 ;  Pollard  v. 
Hogan,  3  How.,  212;  Martin  v.  Waddell,  16  Peters,  367; 
Spooner  v.  Alexander,  1  McLean,  337;  Bowman  v.  WatkinSj  2 
McLean,  376.  Indeed,  the  sovereign  power  of  the  State  is 
often  extended  to  the  enactment  of  police  regulations  affect- 
ing land  covered  by  the  ebb  and  flow  of  the  tide.    Such 
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territory  is  not  beyond  the  jurisdiction  of  the  State,  whose 
authority  in  preventing  nuisances  within  its  bounds  only 
ceases  when  it  is  brought  into  conflict  with  the  Federal  gov- 
ernment acting  within  the  purview  of  its  powers. 

But  the  only  remaining  question  is  whether  the  criminal 
intent  is  established  by  the  verdict.  The  jury  find  that  the 
defendant  felled  a  tree  into  the  stream  and  allowed  it  to 
remain  as  an  impediment  to  navigation  for  five  days.  The 
intent  not  being  of  the  essence  of  the  offence,  the  law  pre- 
sumes that  the  defendant  intended  the  natural  consequences 
of  its  own  act,  and  if  nothing  more  appeared  the  defendants 
would  be  guilty.  State  v.  Barnard^  88  N.  C,  661 ;  l^ate  v.  King, 
86  N.  C ,  603;  Slate  v.  Kittdle,  110  N.  C,  560.  The  jury  say, 
however,  in  another  portion  of  their  verdict,  that  the  act  was 
not  done  wilfully,  but  in  the  interest  of  their  mills.  This 
finding  being  irreconcilable  with  the  principle  that  in  felling 
the  tree  and  allowing  it  to  remain  five  days,  when  they  could 
have  removed  it  or  refrained  from  cutting  it  down,  the  ver- 
dict should  have  been  set  aside  and  a  new  trial  awarded. 
Morri8on  v.  Watson,  95  N.  C,  479;  Mitchell  v.  Brown,  88  N.C., 
156 ;  Allen  v.  Sallinger,  105  N.  C,  333 ;  Stofe  v.  OaHey,  103 
N.  C,  408;  State  v.  Or  amp,  104  N.  C,  763;  SlaU  v.  Bray,  89 
N.  C,  480.  The  rule  is  the  same  where  the  finding  of  a  jury 
is  not  sufficiently  full  to  warrant  the  Court  in  proceeding  to 
judgment,  as  where  there  are  contradictory  findings  upon 
essential  questions ;  a  new  trial  must  be  awarded  in  both 
<3ases. 

Judgment  reversed  and  venire  de  novo  awarded. 
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THE  STATE  v.  MINGO  MacRAE. 

Larceny — Felonious  Intent — Possession— r Bailee — Agent. 

1.  While  it  is  ordinarily  true  that  a  pereon  is  not  guilty  of  larceny  who 

converts  property  in  his  own  possession,  yet  if  he  gained  such 
possession  by  any  trick  or  fraud,  with  intent  at  the  time  to  con- 
vert, he  may  be  found  guilty  of  larceny. 

2.  The  ownership  of  the  property  is  properly  laid  in  the  bailee  if  it 

appears  that  the  defendant,  when  he  took  possession  of  the  prop- 
erty as  agent  for  the  owners,  used  such  agency  as  a  means  to  get 
possession  to  carry  out  his  felonious  intent. 

This  was  an  indictment  for  larceny,  tried  at  March  Term, 
1892,  of  New  Hanover  Criminal  Court,  before  Meares,  J. 
The  facts  are  stated  in  the  opinion. 

The  Attorney  Oeyieral,  for  the  State. 
Mr.  T.  W.  Strange,  for  defendant. 

Clark,  J.:  The  defendant  asked  the  Court  to  charge:  *^If 
the  jury  believe  that  the  cotton  was  placed  in  the  hands  of 
the  defendant  by  its  owner,  and  the  defendant,  so  having 
charge  of  it,  took  some  of  it  or  otherwise  disposed  of  it  to  his 
own  use,  he  would  not  be  guilty  of  larceny."  In  lieu  thereof 
the  Court  charged  "  that  while  it  was  a  general  rule  of  law 
that  the  agent  or  employee,  or  other  person  to  whose  posses- 
sion the  owner  of  personal  property  had  entrusted  it,  could 
not  commit  larceny,  because  such  person  had  come  into  pos- 
session of  the  property  legally,  still  there  are  exceptions  to 
the  rule,  as  when  the  accused  had  resorted  to  trickery,  fraud 
or  deception  in  order  to  get  the  possessi(»n ;  that  if  in  this 
case  the  defendant  had  taken  advantage  of  the  liberties 
allowed  him  as  a  cotton  sampler,  it  being  necessary  that  he 
should  take  a  small  portion  of  cotton  from  each  bale  in  order 
to  sample  it,  and  had  the  guilty  intent  to  appropriate  some 
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of  the  cotton  to  his  own  use  after  he  had  taken  it  from  the 
bale,  this  would  be  larceny,  although  he  had  the  permission 
of  the  owners  to  take  the  cotton  from  each  bale."  The  prayer 
was  substantially  given,  though  not  in  the  very  words  asked. 
The  addition  made  thereto  by  the  Court  is  sustained  by 
ample  authority.  State  v.  England^  53  N.  C,  399;  ^ate  v. 
Jarvis,  63  N.  C,  557.  There  was  evidence  tending  to  show 
that  the  defendant  had  the  guilty  intent  to  appropriate  the 
cotton  to  his  own  use  when  he  took  it — especially  the  evi- 
dence that  the  appropriation  and  sale  of  such  cotton  by  the 
defendant  had  been  going  on  for  some  time.  This  intent  was 
a  question  for  the  jury.  2  Bishop  Cr.  Law,  see.  818.  There 
was  very  far  more  evidence  of  such  intent  here  than  in  State 
V.  Scott,  64  N.  C,  586. 

The  ownership  would  have  been  properly  laid  either  in 
the  owner  or  in  the  bailee.  StaJte  v.  Allen,  103  N.  C,  433,  and 
cases  there  cited.  It  is  contended,  however,  that  the  defend- 
ant took  the  property  lawfully  from  the  bailee  as  agent  of 
the  owners,  and  therefore  the  larceny  was  subsequent  and 
was  from  the  owner,  and  the  property  should  have  been  laid 
in  such  owner  and  not  in  the  bailee.  But  this  overlooks  the 
evidence  and  the  charge  alike.  If,  at  the  time  of  taking  the 
samples,  the  defendant  had  the  felonious  intent  to  appropri- 
ate them  to  his  own  use,  there  was  no  taking  possession  for 
the  owner.  The  larceny  was,  then,  when  he  took  the  samples 
into  his  possession  with  the  felonious  intent  to  appropriate 
them.  Such  taking  was  from  the  possession  of  the  bailee. 
There  was  no  time  when  such  cotton  or  samples  were  held 
by  him  for  the  owner  if  he  took  them  with  such  intent. 
Instead  of  taking  the  samples  to  the  owners  it  appears,  if  the 
evidence  is  to  be  believed,  the  defendant,  under  the  guise  of 
taking  samples,  took  cotton  out  of  bales  in  prssession  of  the 
bailee  with  the  felonious  intent,  at  the  time,  to  appropriate 
them  to  his  own  use,  and  did  so  appropriate  them.  This  was 
larceny,  and  the  property  was  rightly  laid  in  the  bailee.  The 
authority  of  the  owner  to  take  samples  for  him  was  not  acted 
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on,  but  was  simply  used  as  a  trick  or  deception  by  which  to 
feloniously  take  and  carry  away  cotton  in  the  possession  of 
the  bailee.  A  case  exactly  in  point  is  State  v.  England, 
supra,  though  the  Court  there  explained  that  on  the 
special  verdict  it  had  to  hold  the  defendant  not  guilty^ 
because  it  was  not  found  that  he  had  the  intent  to 
appropriate  the  carpet-bag  to  his  own  use  at  the  time  he 
received  it  by  authority  of  the  owner  and  for  him.  Here 
the  intent  to  misappropriate  at  the  time  of  taking  the 
cotton  was  left  to  the  jury.  Besides,  there  was  evidence 
sufficient  to  go  to  the  jury  that  the  cotton  appropriated 
by  the  defendant  from  the  warehouse  of  the  bailee  far 
exceeded  in  quantity  the  samples  which  could  have  been 
taken  from  the  number  of  bales  stored  therein  by  the  only 
party  for  whom  there  was  any  evidence  that  the  defendant 
was  authorized  to  act  as  sampler.  If  he  took  more  than 
samples,  or  from  other  bales  than  those  he  was  authorized  to 
sample,  he  was,  of  course,  guilty  of  larceny  from  the  bailee- 

No  Error. 


*STATE  V.  E.  F.  MOORE. 

Faise  Pretense — Charge. 

1.  A  Btatement  upon  which  money  is  obtained,  to  come  within  the  mean- 

ing>  of  false  pretense,  must  be  false  within  the  knowledge  of  th& 
party  making  it,  calculated  and  intended  to  deceive,  and  which 
did  deceive,  the  person  from  whom  the  money  was  taken,  and 
upon  which  such  person  reasonably  relied  at  the  time  of  the  taking. 

2.  It  is  not  sufficient  that  such  statement  was  made  after  the  money  waa 

obtained. 

3.  If  the  prosecutor,  knowing  his  note  is  in  other  hands  than  the  payee's, 

pays  him  the  money  due  thereon  and  trusts  him  to  make  the  appli- 
cation he  is  not  induced  to  part  with  it  by  any  false  pretense. 
Discussion  by  Avery,  J. ,  of  the  essential  qualities  of  a  false  pretense.. 


*MacRa£,  J.,  did  not  sit. 
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Indictment  for  obtaining  money  by  false  pretenses  from 
J.  T.  Ritter,  tried  at  the  May  Term,  1892,  of  the  Superior 
Court  of  Cumberland  County,  before  Boykin,  J. 

John  T.  Ritter,  the  prosecutor,  testified  that  he  executed  a 
note  to  defendant  in  January,  1888,  for  $500,  and  afterwards 
learned  that  defendant  had  put  it  in  bank.  Witness  got  a 
notice  from  the  cashier  of  the  bank  that  this  note,  endorsed 
by  E.  Y,  Moore,  was  due.  Witness  came  to  town  and  went 
to  see  defendant  about  it.  Defendant  gave  witness  a  blank 
note  to  sign,  and  told  witness  to  go  home,  and  said  be  would 
attend  to  it;  that  was  about  the  first  of  April,  1888.  It  was 
a  blank  note,  neither  names  nor  amount  were  in  it.  Witness 
has  paid  defendant  about  $475  on  witness'  account  in  defend- 
ant's store ;  witness  don't  know  whsit  he  did  with  it.  Wit- 
ness gave  defendant  a  note  for  $500  in  January,  1888,  to 
secure  him  for  goods  witness  was  to  get  from  him.  Defendant 
gave  witness  credit  on  his  books  for  that  note,  and  charged 
him  up  with  the  goods  he  got.  Witness  paid  most  of  it  in 
money  near  Christmas,  1888;  witness  sold  a  lot  of  rosin  and 
defendant  got  the  proceeds;  witness  had  very  little  con ver- 
43ation  with  defendant  about  it;  witness  was  paying  bim 
along  as  he  could,  and  defendant  was  giving  him  credit  for 
it  on  his  books.  The  day  witness  paid  defendant  all  but 
$24.75,  witness  asked  him  for  the  note;  told  him  to  get  it 
and  witness  would  give  him  a  new  note  for  the  balance,as  wit- 
ness was  going  into  business  in  Richmond  County  and  wanted 
to  run  the  balance  awhile  longer.  Defendant  said  witness 
need  not  bother  about  it  then,  that  he  would  run  it  on  till 
witness  got  started  in  his  new  business  in  Richmond  County. 
In  the  summer  of  188^,  witness  told  defendant  witness  would 
be  in  some  day  and  pay  that  note ;  the  next  w^eek  witness 
told  defendant  witness  would  be  in  soon  to  pay  tbat  note. 
He  said, "  very  well."  The  next  week  witness  was  in  and  told 
•defendant  he  was  ready  to  pay  it.    He  said  he  would  go 
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and  get  it,  and  went  out;  witness  waited  till  near  train  time 
and  could  not  wait  any  longer  and  left.  It  was  between  2 
and  3  o'clock  when  witness  went  to  see  defendant,  and  the 
train  left  about  3  o'clock.  Afterwards,  in  the  fall  of  1889^ 
witness  inquired  of  him  again  about  it.  He  said  witness 
need  not  bother  about  it,  that  he  would  get  the  note  and 
they  would  fix  it  up ;  again  he  went  off  and  did  not  return ; 
witness  did  not  see  him  again  until  after  he  had  made  an 
assignment.  He  never  told  witness  that  the  note  was  not 
his, or  that  he  had  transferred  it;  witness  made  the  payment 
in  the  fall  of  1888,  and  by  the  last  of  the  year  had  paid  it 
all  to  defendant  but  the  $24.75;  witness  did  not  know  that 
he  was  not  the  owner  of  the  note  until  after  the  bank  failed ; 
witness  saw  the  note  afterwards,  and  don't  think  there  are 
any  credits  on  it. 

Cross-examined. — Witness  said  that  he  began  business  with 
defendant  in  1886,  and  opened  an  account  with  him  then,  and 
gave  him  a  note  for  $150;  thinks  it  was  a  bank  note.  The 
condition  of  the  $500  note  was  supplies  to  be  advanced  dur- 
ing the  year;  witness  got  goods  from  him  from  time  to  time^ 
and  delivered  to  him  spirits  and  turpentine  and  got  credit  for 
it.  Witness  had  a  notice  from  the  bank  that  the  note  was 
due.  The  $500  note  was  a  printed  Peoples  Bank  note.  The 
blank  note  witness  signed  was  to  renew  the  $500  note  in  bank ; 
witness  supposed  the  note  was  in  the  bank;  afterwards  he 
signed  the  other  blank  note ;  it  was  about  ninety  days  after 
April.  The  note  dated  July,  1888,  was  signed  to  enable 
Moore  to  renew  the  $500  note;  defendant  had  possession  of  it; 
defendant  went  to  the  bank  after  it  when  witness  called  for 
it;  witness  knew  the  note  was  in  the  bank  at  the  time;  wit- 
ness never  had  any  business  with  defendant  at  the  bank,  but 
did  all  his  business  with  him  at  his  store;  Mr.  Robinson  was 
his  bookkeeper.  At  the  end  of  each  month  witness  was 
charged  on  the  books  with  the  interest  on  the  note;  witness 
told  Robinson  he  (witness)  knew  the  note  was  in  bank; 
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witness  knew  this  when  he  was  making  payments  on  the 
note.  The  train  left  FayetteviFle  about  3  o'clock,  and  it  was 
between  2  and  3  when  witness  called  to  see  defendant  about 
the  note  and  witness  went  for  it;  defendant  never  told  witn^s 
the  note  was  not  in  the  bank;  he  did  tell  witness  that  the  sec- 
ond note  was  to  renew  the  note  in  bank.  Witness  did  not 
come  to  him  after  defendant's  failure,  but  came  after  he  heard 
of  the  bank  failure.  Witness  did  not  tell  Duncan  McLean 
or  John  McDuflSe  that  he  knew  the  note  belonged  to  the  bank; 
witness  cannot  tell  the  difference  between  a  note  being  in  bank 
and  belonging  to  the  bank.  Witness  did  much  more  than 
a  $500  business  with  defendant;  it  amounted  to  $2,000  or 
$3,000,  but  witness  never  owed  defendant  more  than  $500  at 
a  time,  and  witness  examined  his  account  on  defendant's 
book  from  time  to  time,  and  saw  the  charges  and  credits. 
The  note  dated  July  _.,  1888,  was  read  in  evidence. 

Re-direct. — The  witness  understood  the  credits  were  to  be 
placed  on  the  note.  Witness  had  had  all  his  transactions 
with  defendant  at  his  store,  and  signed  all  the  notes  there. 

John  B.  Broadfoot  testified  for  the  State,  that  he  was 
assistant  cashier  or  teller  of  the  Peoples  Bank ;  that  the  bank 
held  the  note  for  $500,  signed  by  Ritter  and  payable  to  defend- 
ant. It  was  assigned  the  bank  by  defendant  on  5th  January, 
1888.  The  January  note  was  paid  by  the  renewal  note  of 
April;  the  January  note  was  regularly  discounted  in  the 
Peoples  Bank  by  defendant.  The  credits  on  the  April  note 
were  interest  payments  made  by  defendant,  and  amount  to 
about  $96,  and  run  from  July  5, 1888,  to  November  16, 1890. 
The  bank  suspended  December  31,  1890. 

Cross-examined. — Witness  said  that  E.  F.  Moore,  Jr.,  was 
clerk  of  the  bank  in  April,  and  about  that  time,  1888.  It  is 
the  general  custom  for  those  parties  to  whom  notes  are  given 
to  attend  to  the  renewals  thereof. 
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J.  T.  Ritter,  recalled,  testified  that  he  has  never  seen  the 
January  note  after  it  was  given,  nor  the  April  or  July  note. 
The  notice  witness  got  from  the  bank  was  that  the  $500  note 
endorsed  by  Moore  was  due.     It  was  about  April  1,  1888. 

The  State  closed. 

The  note  given  in  July  was  as  follows : 

'*$oOO.  Fayetteville,  July  -,  1888. 

Ninety  days  after  date  I  promise  to  pay  to  E.  F.  Moore,  or 
order,  five  hundred  dollars  for  value  received,  negotiable 
and  payable  at  the  Peoples  National  Bank  of  Fayetteville, 
N.  C,  with  interest  after  maturity  at  the  rate  of  eight  per 
cent,  per  annum  until  paid,  for  money  loaned  to  renew  $500. 
Due ,  188-..  John  T.  Ritter." 

Among  other  prayers  for  instructions,  the  following  were 
submitted  by  the  defendant: 

1.  The  bill  of  indictment  charges  the  obtaining  of  money 
by  defendant  from  J.  T.  Ritter  by  representing  that  a  certain 
note  for  $500,  made  by  J.  T.  Ritter  to  E  P.  Moore  was  his 
(Moore's),  and  that  he  (Moore)  had  a  right  to  collect  the  same. 
By  the  testimony  of  the  prosecutor  Ritter,  it  appears  that  he 
knew  that  the  said  note  was  the  property  of  the  Peoples 
National  Bank,  and  therefore  the  State  has  failed  to  make 
out  its  case,  and  the  jury  should  find  a  verdict  of  not  guilty. 

2.  That  it  is  incumbent  upon  the  State  to  prove  that  the 
defendant  Moore  stated  to  the  prosecutor  that  he  was  the 
owner  of  the  note  and  had  a  right  to  collect  the  same,  and 
that  the  prosecutor  made  the  payment  to  him  on  the  faith  of 
that  statement,  and  if  the  State  has  failed  to  make  such  proof, 
the  verdict  should  be  not  guilty. 

3.  That  if,  upon  all  the  testimony,  the  jury  shall  believe 
that  the  prosecutor  Ritter  knew  that  the  $500  note  of  January, 
1888,  had  been  assigned  and  transferred  to  the  Peoples 
National  Bank  by  the  defendant  when  the  prosecutor  made 
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the  payment  to  the  defendant,  that  the  said  payments  were 
not  made  in  consequence  of  any  false  representations  of 
defendant,  and  the  jury  should  find  a  verdict  of  not  guilty. 
To  the  refusal  to  instruct  the  jury  as  requested,  the  defend- 
ant excepted  and  appealed  from  the  judgment. 

77?^  Attorney  Oenercd,  for  the  State. 
Messrs,  O,  AT.  Rose^   C.  M.  Cooke  and  W.   W.  Fuller^  for 
defendant. 

Avery,  J.:  It  was  essential  to  the  successful  prosecution  of 
the  indictment  to  show  that  the  prosecuting  witness  Ritter 
was  induced  by  a  reasonable  reliance  upon  false  representa- 
tions made  by  the  defendant  to  pay  the  latter  money  to  be 
applied  to  the  gradual  extinction  of  his  note  theretofore  exe- 
cuted. The  question  that  confronts  us  at  the  threshold  of 
our  investigation  is  whether  the  testimony  of  Ritter  tended  to 
prove  that  any  false  statement  was  made  by  Moore  in  reference 
to  the  ownership  of  the  note  which  was  calculated  to  deceive 
or  did  deceive  him,  and  influence  him  to  pay  the  money  to  the 
defendant.  As  well  in  civil  actions,  brought  to  recover  of 
another  for  losses  incurred  by  false  representations,  as  in  crimi- 
nal prosecutions  founded  upon  the  same  species  of  fraud,  the 
burden  is  on  the  actor  or  prosecutor  to  show,  not  only  the 
false  representation,  but  that  a  reasonable  reliance  upon  its 
truthinduced  theplaintifForprosecutorto  part  with  his  money 
or  property,  the  only  difference  being  as  to  the  quantum  of 
proof.  State  v.  Phifer,  65  N.  C, 321 ;  Walsh  v.  Hall,  66  N.  C,  233. 
Hence  it  is  that  both  indictments  (relied  upon  as  separate 
counts  of  one  indictment)  charged  that  the  fraud  was  accom- 
plished and  the  money  paid  over  to  the  defendant  because 
of  his  fraudulent  representation  that  he  owned  the  note,  to 
the  discharge  of  which  the  prosecutor  proposed  to  have  the 
payments  applied.  By  collating  the  facts  bearing  upon  the 
main  questions  that  were  elicited  both  by  the  direct  and 
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cross-examination  of  the  prosecuting  witness,  we  learn  that 
after  purchasing  supplies  from  the  defendant  for  the  two 
previous  years,  and  delivering  to  him  in  1886,  on  opening 
an  account  at  his  store,  a  note  which  he  thought  was  a  bank 
note,  Ritter,  on  the  first  day  of  January,  1888,  executed  the 
first  of  a  series  of  notes  for  $500  which  was  payable  to  the 
defendant.  Before  the  expiration  of  ninety  days  from  Jan- 
uary 1,  1888,  the  prosecutor  states  that  in  consequence  of 
notice  from  the  bank  that  his  note,  endorsed  by  defendant, 
was  due,  he  came  to  Fayetteville,  saw  the  defendant  Moore 
about  it,  and  signed  a  printed  Peoples  Bank  note,  in  blank, 
in  order  to  renew  that  in  bank,  which  he  had  notice  would 
fall  due.  Again,  in  July,  1888,  the  prosecutor  admits  that 
he  signed  a  third  note  for  $500  in  order  to  enable  Moore  to 
renew  the  bank  note.  The  note  last  mentioned  was  in  evi- 
dence, and  proved  to  have  been  a  promise  to  pay  to  E.  F. 
Moore,  or  order,  negotiable  and  payable  at  The  Peoples 
National  Bank  at  Fayetteville.  No  payment  seems  to  have 
been  made  on  any  of  this  series  of  notes  till  near  Christmas, 
1888,  when  the  prosecutor  sold  a  lot  of  rosin  and  turpentine, 
the  proceeds  of  which  passed  into  Moore's  hands  and  were 
sufficient  to  pay  all  of  the  amount  due  on  the  note  except 
the  sum  of  $24.75;  but  the  amount  so  received  was  not,  in 
fact,  applied  by  Moore  in  discharge  of  said  note — no  credit 
having  ever  been  entered  upon  it.  On  the  same  day  that 
the  last  and  largest  payment  was  made,  the  prosecuting  wit- 
ness, for  the  first  time,  asked  to  see  the  note.  It  does  not 
appear  that  he  asked  for  it  before  paying  the  money,  and 
that  anything  that  was  said  by  Moore  in  reference  to  his 
ability  to  get  the  note  influenced  the  prosecutor  to  pay 
the  money.  The  more  natural  inference  from  his  testi- 
mony is  that  he  asked  Moore  to  get  it  for  him,  and  take  a 
new  note  for  the  balance,  after  paying  all  but  $24.75  of  the 
sum  due.  It  is  possible  that  the  defendant  would  have  got- 
ten the  note  and  settled  on  the  proposed  basis  had  Ritter 
111-43 
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remaiDed  long  enough  at  the  store ;  but  even  if  Moore  told 
a  falsehood  or  deceived  him  after  all  the  money  had  been 
paid,  the    misleading    inference  that   he    naturally   drew 
from  the  defendant's  language  or  conduct,  after  such  pay- 
ments were  made,  were  not,  in  contemplation  of  law,  the 
means  by  which  he  was  deceived  or  defrauded.     As  the  pros- 
ecutor, neither  on  his  own  showing  nor  by  other  testimony, 
proved  any  false  representation  made  by  the  defendant,  or 
any  misleading  conduct  before  the  money  was  paid,  which 
could  have  induced  him  to  pay  when  he  would  not  have 
done  so  but  for  such  language  or  conduct,  we  think  that  the 
Judge  should  have  given  the  instruction  embodied  in  the 
three  first  prayers  submitted  by  the  defendant,  and  which 
would  have  amounted  practically  to  telling  the  jury  to  returu 
a  verdict  of  not  guilty.     The  defendant  knew,  at  every  stageof 
the  transaction,  that  his  note  was  in  bank,  and  had  every 
reason  to  believe  it  was  controlled  by  the  bank,  except  in  so 
far  as  Moore's  personal  influence  might  induce  its  oflBcers  to 
entrust  it  to  him.     According  to  his  own  testimony  it  is 
manifest  that  he  trusted  Moore,  without  question,  to  see  to  the 
application  of  the  money  paid  him  in  liquidation  of  the  note, 
which  he  knew  was  in  the  bank  and  subject  to  the  control  of 
its  officers.     If  Ritter  was  so  ignorant  of  the  law  and  custom 
among  brokers  as  not  to  understand  what  was  implied  by 
the  repeated  invitations  to  renew  ninety-day  notes,  Moore 
cannot  be  held  a  criminal  for  failure  to  enlighten  him  and 
fully  explain  the  situation.     Ritter  testifies  that  Moore  never, 
at  any  time,  told  him  that  the  note  was  not  in  bank,  but  he 
did  tell  him  that  the  second  note  was  a  renewal  of  the  first 
note.     The  third  note,  the  prosecutor  must  have  understood, 
was  substituted  for  the  second  note,  which  he  knew  was  a 
bank  note,  and  though  he  signed  it  at  Moore's  store,  as  he 
had  signed  the  other  notes,  he  says  that  Moore  never,  at  any 
time,  told  him  that  his  note  was  not  in  bank.     If,  then,  there 
is  no  testimony  tending  to  show  a  purpose  on  Moore's  part 
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to  mislead,  or  that  he  did  deceive  Ritter,  till  after  the  pay- 
ments were  made,  the  evidence  was  totally  insuflBcient  to  go 
to  the  jury  in  support  of  the  charge  that  Moore  had  obtained 
the  prosecutor's  money  by  false  representations  as  to  the 
ownership  of  the  note. 

We  have  not  deemed  it  necessary  to  discuss  or  decide  the 
interesting  question  whether  any  misrepresentation  made  by 
Moore  was  calculated  to  deceive,  under  the  rule  laid  down 
by  this  Court,  as  we  have  not  noticed  numerous  other  points 
raised  by  the  exceptions. 

In  refusing  the  instructions  asked,  tliere  was  error  for 
which  a  new  trial  must  be  awarded. 

New  Trial. 


THE  STATE  v.  J.  M.  MONGER. 


Indictment  —  Retailing  —  Inconsistent  Acts  of  Assembly — Cor- 
porate Towns — Jurisdiction, 

When  two  acts  of  the  General  Assembly  are  inconsistent  and  irreconcil- 
able, the  last  enacted  will  prevail  though  there  is  no  repealing 
clause.  A.,  who  had  a  license  from  the  county  authorities,  was  in- 
dicted for  selling  liquor  in  the  corporate  limits  of  the  town  of  S.  with- 
out a  license  from  the  town  authorities.  The  Act  of  1887  prescribed 
a  penalty  of  twenty-five  dollars  for  this  offence.  Chapter  164,  Acts 
of  1889,  ratified  March  9,  amendatory  of  the  first,  extended  the 
limits  of.exclusion  without  such  license  to  two  miles  from  the  said 
corporate  limits,  and  increased  the  penalty  to  the  extent  of  a  Mag- 
istrate's jurisdiction.  Chapter  262,  Acts  of  1887,  ratified  March  1 1 , 
forbids  the  sale  of  liquor  within  two  miles  of  a  church  in  the  cor- 
porate limits  of  S. ,  and  makes  the  punishment  of  the  offence  at  the 
discretion  of  the  Superior  Court:  fTe/d,  (1)  the  last  act,  of  March 
11,  repeals* the  other,  of  March  9;  (2)  it  is  unlawful  to  sell  in  two 
miles  of  the  said^^church ;  (3)  the  town  authorities  of  S.  have  no 
power  to  grant  license;  (4)  the  Superior  Court  has  exclusive  juris- 
diction of  the  offence,  and  the  indictment  before  the  Mayor  of  S. 
should  have  been  dismissed. 


676  IN  THE  SUPREME  COURT. 


State  v.  Monger. 


This  was  an  indictment  for  selling  liquor  without  license, 
tried  before  Boykin,  J.,  at  the  March  Term,  1892,  of  Moorb 
Superior  Court. 

The  facts  are  set  out  in  the  opinion. 

The  Attomey  General^  for  the  State. 

Messrs.  Black  &  Adams  (by  brief),  for  defendant. 

M acRae,  J. :  The  defendant  was  tried  and  convicted  before 
the  Mayor  of  Sanford  for  violation  of  a  town  ordinance. 
From  the  judgment  rendered  against  him  lie  appealed  to  the 
Superior  Court  of  Moore  County,  where,  at  March  Term,  1892, 
before  Boykin,  Judge,  and  a  jury,  he  was  adjudged  guilty 
upon  a  special  verdict  and  fined.    He  appealed  to  this  Court 

The  special  verdict  was  as  follows: 

"  That  the  defendant,  on  the  first  day  of  June,  1889,iwithin 
the  corporate  limits  of  the  town  of  Sanford,  and  within  a 
quarter  of  a  mile  of  the  Methodist  church  in  said  town,  did 
sell  to  J.  W.  Scott,  Jr.,  spirituous  liquors  in  a  measure.less  than 
a  quart,  to-wit,  by  the  pint,  as  charged  in  the  warrant;;  that  at 
said  time  the  defendant  had  in  his  possession  a  license  from 
the  Sheriff  of  Moore  County,  issued  pursuant  to  an  order  of  the 
Board  of  County  Commissioners,  under  the  general  law  of  the 
State,  permitting  him  to  sell  liquors  in  a  measure  less  than  a 
quart  at  his  store-house  in  Sanford,  where  said  sale  was  made; 
that  defendant  had  no  license  from  the  town  of  Sanford  to 
retail  liquors  within  the  corporate  limits;  that  the  town  of  San- 
ford is  incorporated  under  the  general  laws  of  the  State;  that 
the  ordinance,  which  the  defendant  is  charged  with  violating, 
was  passed  in  the  year  1887,  and  is  as  follows: 

'^'Section  1.  Ifany  person  shall,  within  the  corporate  limits 
of  the  town  of  Sanford,  sell  spirituous,  vinous  or  malt  liquors 
in  any  quantity  without  first  having  obtained  from  the  Board 
of  Commissioners  a  license  so  to  do,  such  person  shall,  upon 
conviction  before  the  Mayor,  pay  a  fine  of  twenty-five  doHan^' 
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"If,  upon  the  foregoing  state  of  facts,  the  Court  shall  be  of 
opinion  that  the  defendant  is  guilty,  then  the  jury  find  him 
guilty;  otherwise,  the  jury  find  him  not  guilty." 

The  Court  adjudged  that  the  defendant  was  guilty,  and  he 
appealed. 

By  chapter  161  of  the  Private  Acts  of  1889,  being  "An 
act  to  amend  an  act  to  incorporate  the  town  of  Sanford  in 
Moore  County,"  is  provided — 

"Sec.  2.  That  it  shall  be  unlawful  for  any  person  or  per- 
sons to  sell  any  spirituous,  vinous,  malt  or  intoxicating 
liquors  within  the  corporate  limits  of  said  town,  or  within 
two  miles  of  the  same;  and  if  any  person  shall  violate  this 
provisions  of  this  act  he  shall  be  deemed  guilty  of  a  misde- 
meanjor,  and  on  conviction  thereof  shall  be  fined  not  exceed- 
ing fifty  dollars  or  imprisoned  not  exceeding  thirty  days: 
Provided,  the  provisions  of  this  section  shall  not  apply  to  the 
corporate  limits  of  the  town  of  Jonesboro:  And  provided 
farther,  that  it  shall  not  apply  to  persons  licensed  under  sec- 
tion three  of  this  act. 

"Sec.  3.  That  every  person,  company  or  firm  wishing  to 
sell  spirituous,  vinous,  malt  or  intoxicating  liquors  in  any 
quantity  shall  apply  to  the  mayor  and  commissioners  for  a 
license,  stating  the  place  where  it  is  proposed  to  conduct  the 
business.  The  mayor  and  commissioners  shall,  upon  satis- 
factory evidence  of  good  moral  character  of  the  applicant, 
issue  the  license,  to  be  signed  by  the  mayor,  upon  the  pay- 
ment of  a  quarterly  tax  of  sixty-two  and  iVcr  dollars. 

"Sec.  4.  That  the  commissioners  shall  have  power  to  make 
any  ordinance  respecting  the  sale  of  spirituous  liquors,  and 
to  impose  penalties  for  violation  of  the  same.  An'd  if  any 
person  licensed  to  sell,  shall  be  convicted  in  the  Superior 
Court  of  violating  any  such  ordinances,  the  commissioners 
shall  have  power  to  declare  his  license  void,  and  he  shall 
forfeit  to  the  town  all  moneys  paid  for  the  same." 

Ratified  March  9,1889. 
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By  chapter  362  of  the  Public  Laws  of  North  Carolina, 
entitled  "  An  act  to  prohibit  the  sale  of  spirituous  liquors 
within  certain  localities,"  it  is  provided — 

"Section  1.  That  it  shall  be  unlawful  for  any  person  to 
sell,  or  otherwise  dispose  of  with  a  view  to  remuneration, any 
spirituous  liquors,  wines  or  medicated  bitters,  or  any  other 
liquors  or  substance,  by  whatsoever  name  it  may  be  called, 
which  produces  or  may  produce  intoxication,  within  two 
miles  of  the  following  places  :  (Among  others)  Sandford 
M.  E.  Church  in  Moore  County. 


•* 


"  Sec.  7,  That  any  person,  etc.,  violating  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  or  imprisoned,  or  both, 
in  the  discretion  of  the  Court." 

And  this  act  was  ratified  March  11,  1889. 

So  we  have  two  acts  concerning  the  sale  of  liquor  in  San- 
ford,  passed  at  the  same  session  of  the  General  Assembly; 
the  one  forbidding  the  sale  of  spirituous  liquors  within  two 
miles  of  Sanford  or  within  its  corporate  limits,  without  a 
license  from  the  mayor,  and  excluding  from  its  prohibition 
the  corporate  limits  of  the  town  of  Jonesboro,  which  we 
must  assume  to  be  within  two  miles  of  Sanford;  the  other, 
passed  two  days  later,  prohibiting  the  sale  of  liquor  within 
two  miles  of  Sanford  M.  E.  Church. 

If  the  first-named  act  was  still  in  force  at  the  time  of  the 
alleged  commission  of  the  offence  charged,  the  mayor  of 
Sanford  had  jurisdiction,  for  it  was  competent  under  its  pro- 
visions for  the  mayor  and  commissioners  of  Sauford  to  have 
passed  an  ordinance  respecting  such  sale,  and  to  have  im- 
posed penalties  for  violation  of  the  same.  If,  however,  the 
former  act  was  repealed  by  the  latter,  it  was  unlawful  by  the 
general  laws  of  the  State  for  any  one  to  sell  spirituous  liquors 
within  two  miles  of  Sanford  M.  E.  Church;  the  criminal 
offence  was  indictable  in  the  Superior  Court,  and  a  town 
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ordinance  making  the  same  an  offence  against  the  town  was 
void.  Tovni  of  Washington  v.  Hammond,  76  N.  C,  33,  and 
cases  there  cited. 

It  may  be  added  that  there  is  no  repealing  clause  in  the  ^ 
latter  act,  and  that  "the  law  does  not  favor  a  repeal  by 
implication."  A  later  act  is  never  construed  to  repeal  a  prior 
act  unless  there  be  a  contrariety  or  repugnance  in  them ;  or 
at  least  some  notice  taken  of  the  former  act  so  as  to  indicate 
an  intention  in  the  lawgiver  to  repeal  it.  Potter's  Dwarris, 
156 ;  Jones  v.  Imwrance  Co.y  88  N.  C ,  499. 

Applying  these  tests,  are  the  two  acts  so  repugnant  to  each 
other  that  they  cannot  be  construed  ? 

Section  2  of  the  former  act  gives  jurisdiction  to  a  Justice 
of  the  Peace:  "And  on  conviction  thereof  shall  be  fined  not 
exceeding  fifty  dollars  or  imprisoned  not  exceeding  thirty 
days."  The  proviso  exclude3  the  corporate  limits  of  the 
town  of  Jonesboro,  and  that  the  mayor  and  commissioners 
shall  grant  licenses  upon  the  applicant  complying  with  the 
terms  prescribed,  and  it  will  be  observed,  if  we  follow  the  let- 
ter, that  the  licenses  need  not  be  confined  to  the  town  of  San- 
ford.  In  other  word?,  the  former  statute,  as  far  as  Sanford 
and  two  miles  around  it  is  concerned,  emasculates  and  repeals 
the  latter.  It  is  plain  that  in  case  of  repugnance  between  the 
statutes,  the  last  expression  of  the  legislative  will  must  pre- 
vail.    Bunting  v.  Stancilly  79  N.  C,  180. 

There  are  other  difficulties  in  the  construction  of  the  two 
statutes;  there  are  three  different  punishments  provided  for 
the  commission  of  the  offence;  the  former  act,  in  the  first 
place,  gave  final  jurisdiction  to  the  Mayor  or  Justice  of  the 
Peace  by  section  2,  "  if  any  person  shall  violate,  Ac,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  not  exceeding  fifty  dollars  or  impris- 
oned not  exceeding  thirty  days."  The  commissioners  shall 
have  power  to  make  ordinances,  &c.,  and  to  impose  penalties 
for  violation  of  the  same.     And  the  commissioners  have 
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made  their  ordinances  and  fixed  the  punishment  at  a  fine  of 
twenty-five  dollars. 

And  by  the  latter  act  the  punishment  fixed  after  coDvic- 
tion  gives  jurisdiction  to  the  Superior  Court,  for  he  shall  be 
fined  or  imprisoned,  or  both,  in  the  discretion  of  the  Court 

We  conclude,  therefore,  that  the  two  acts  are  repugnant; 
that  the  latter  prevails;  that  it  is  unlawful  to  sell  spirituous 
liquors,  &c.,  within  two  miles  of  Sanford  M.  E.  Church;  that 
the  Commissioners  of  Sanford  have  no  power  to  grant  license; 
that  the  Superior  Court  has  exclusive  jurisdiction  to  try  per- 
sons for  violation  of  this  law,  and  it  follows  that  the  Mayor 
had  no  final  jurisdiction.  There  is  error,  and  the  warrant 
should  have  been  dismissed. 

Error. 


THE  STATE  v.  JOHN  TAYLOR  and  SAMUEL  MONROE. 

Games  of  Chance — Indictment — Betting  Money. 

1.  An  indictment  for  betting  money  on  a  game  of  chance  which  states 

that  the  defendants  did,  with  force  and  arms,  etc.,  onlawfuUy  and 
wilfully  play  at  a  game  of  cards  at  which  money  was  bet,  suffi- 
ciently describee  a  game  of  chance. 

2.  It  is  a  matter  of  common  knowledge  that  a  game  of  cards  is  a  game 

of  chance. 

Indictment  for  betting  money  on  a  game  of  chance,  tried 
at  June  Term,  1892,  of  Richmond  Superior  Court,  before 
Boykin,  J. 

The  jurors  for  the  State  upon  their  oaths  present  that  Jolm 
Taylor  and  Samuel  Monroe,  etc.,  with  force  and  arms,  etc, 
did  unlawfully  and  wilfully  play  at  a  game  of  chance,  to-wit, 
cards,  at  which  money  was  bet,  against  the  form  of  the 
statute,  etc. 
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The  defendants  were  found  guilty,  and  appealed  from  the 
judgment  pronounced  against  them. 

The  Attorney  General,  for  the  Sate. 

Messrs,  Burwell  &  Walker  and  W.  A  Guthrie  (by  briefs),  for 
defendant. 

Avery,  J.:  The  Courts  take  judicial  notice  of  all  matters 
occurring  within  their  jurisdiction,  which  are  of  such  gen- 
eral and  public  notoriety  that  every  person  of  ordinary  intel- 
ligence may  be  fairly  presumed  to  know  them.  Brown  v. 
Piper,  91  U.  S.,  37;  1  Greenleaf  Ev.,  6a;  12  Am.  and  Eng. 
Enc,  151 ;  Deans  v.  Railroad,  107  N.  C,  686.  It  is  matter  of 
universal  knowledge  that  "a  game  of  chance,  to- wit,  cards," 
means  one  that  is  played  with  an  ordinary  deck  of  cards, 
and  no  citizen  of  North  Carolina  arraigned  upon  an  indict- 
ment containing  such  a  designation  of  the  offence,  would 
fail  to  understand  from  reading  it  that  he  was  charged  with 
hazarding  money  upon  the  result  of  a  game  played  with 
such  cards,  as  the  instruments,  and  from  which  neither  skill 
nor  intelligence  could  entirely  eliminate  the  risk.  If  the 
indictment  is  defective  at  all,  it  is  because  it  fails  upon  its 
face  to  give  the  accused  such  specific  notice  of  the  nature  of 
the  charge  as  will  enable  him  to  prepare  his  defence.  Any 
man  of  ordinary  intelligence  would  feel  that  it  was  a  reflec- 
tion upon  him,  if  not  an  insult,  were  he  gravely  told  that 
he  did  not  know  what  is  the  universal  interpretation  given 
to  the  expression  "playing  a  game  of  chance  with  cards." 
It  would  be  absurd  to  require  the  prosecuting  officer,  when 
be  can  make  himself  understood  by  persons  accused  without 
doing  so,  to  take  a  course  of  training  from  experts,  so  that 
he  could  elucidate  the  generally  accepted  rule  for  playing 
every  game  of  cards,  from  "baccarat"  to  " five  up."  It  is  a 
matter  of  universal  knowledge  that  no  game  played  with 
the  ordinary  playing  cards  is  unattended  with  risk,  what- 
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ever  may  be  the  skill,  experience  or  intelligeuce  of  the 
gamesters  engaged  in  it.  From  the  very  nature  of  such 
gameSi  where  cards  must  be  drawn  by  and  dealt  out  to 
players,  who  cannot  anticipate  what  ones  may  be  received 
by  each,  the  order  in  which  they  will  be  placed  or  the  effect 
of  a  given  play  or  mode  of  playing,  there  must  be  unavoid- 
able uncertainty  as  to  the  results.  When  volumes  are  writ- 
ten, as  is  universally  known,  to  acquaint  persons,  who  may 
desire  such  information,  with  the  nature  of  all  games  played 
with  cards  and  to  advise  them  of  the  principles  upon  which 
skilful  players  can  diminish  the  hazard,  there  is  no  longer 
any  reason  for  apprehending  that  the  description  of  an  offence, 
in  the  language  of  the  indictment  in  this  case,  will  not  be 
sufficiently  understood. 

The  testimony  for  the  State  tended  to  show  that  one  of  the 
defendants  came  into  a  wagon  lot  in  the  town  of  Rockingham, 
and  said  he  could  "  beat  any  man  a  game  of  five  up  for 
twenty-five  cents,"  and  thereupon  the  two  defendants  began 
to  shuffle  and  deal  cards  and  to  bet  twenty-five  cente  on  the 
game  and  to  pass  money  from  one  to  the  other,  until  defend- 
ant Taylor  rose  from  the  ground  where  they  were  playing 
and  walked  off,  when  the  other  defendant  said  "I  have 
strapped  him."  It  is  not  material  that  there  was  contradic- 
tory testimony,  since  the  question  submitted  for  our  decision 
is  whether  the  defendants  were  guilty,  not  in  every,  but  in  any, 
aspect  of  the  evidence.  Our  case  is  easily  distinguishable 
from  those  cited  and  relied  on  by  the  defendants.  State  v. 
Bishop,  8  Ired.,  266;  State  v.  Gupton,  Ibid,  271.  The  result 
of  a  game  of  ten-pins  is  as  manifestly  dependent  upon  the 
skill  of  the  roller,  as  that  of  a  wrestling  match  is  dependent 
upon  the  strength,  agility,  training  and  endurance  of  the 
wrestlers.  On  the  other  hand,  where  the  public  generally 
do  not  know  the  nature  of  a  game,  and  the  jury  find  that  it 
is  a  game  dependent  upon  skill,  the  Court  cannot  take  judi- 
cial knowledge  of  its  nature  and  correct  the  finding  of  the 
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jury.  We  think  that  it  was  not  error  to  refuse  to  instruct 
the  jury  that  there  was  no  evidence  that  the  game  played 
was  a  game  of  chance,  or  to  sustain  the  motion  in  arrest  of 
judgment  because  of  defects  in  the  indictment. 

No  Error. 


STATE  V.  WILLIAM  McKINNEY. 

Homicide — Evidence — Charge — Exception — Prayer  for  Insti^uc- 

tion. 

1.  In  an  indictment  for  homicide,  where  it  .appeared  that  a  pistol  was 

loaned  to  the  prisoner,  it  was  not  competent  for  him  to  show  that 
he  could  not  hear  of  anyone  having  loaned  him  a  pistol. 

2.  The  State  was  properly  allowed  to  corroborate  its  witnesses  by  show- 

ing that  he  made  the  same  statement  soon  after  the  the  trial. 

3.  The  Court  is  not  bound  to  charge  upon  an  aspect  of  the  case  not 

presented  ii\,  the  evidence. 

4.  This  Court  will  not  consider  objections  to  the  Judge's  charge  unless 

upon  exception  properly  made  and  set  out  in  the  case  on  appeal. 

5.  A  failure  to  charge  on  a  particular  aspect  of  the  evidence  is  not  error 

unless  there  was  a  request. 

This  was  an  indictment  for  murder,  tried  at  the  May 
Term,  1892,  of  Robeson  Superior  Court,  before  Boyldiiy  J. 

The  defendant  offered  to  prove  by  a  witness  that  he  had 
made  diligent  inquiry  of  persons  at  the  place  of  shooting  and 
could  find  no  one  who  had  loaned  him  a  pistol.  Excluded. 
Defendant  excepted. 

The  State  was  allowed,  after  exception,  to  corroborate  two 
witnesses  by  showing  the  statements  they  made  shortly  after 
the  homicide,  and  the  other  facts  appear  in  the  opinion. 

The  Atlomey  Genera^,  for  the  State. 

Messrg.  William  Black  and  T,  A.  McNeill^  for  defendant. 
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Clark,  J. :  The  first  exception  is  without  merit.  Th« 
excluded  evidence  was  neither  competent  nor  relevant.  It 
might  be  called,  possibly,  "  negative  hearsay,"  for  lack  of  a 
better  word — that  is,  the  offer  was  to  show  that  the  prisoner 
could  find  no  hearsay  evidence  that  anyone  had  loaned  the 
prisoner  a  pistol.  It  would  not  have  been  competent  to  show 
that  there  was  or  was  not  such  a  report.  It  was  competent 
for  the  State  to  show  that  a  pistol  was  loaned  the  prisoner  by 
a  certain  person  just  before  the  homicide,  as  it  did,  and  it 
was  competent  for  the  prisoner  to  negative  that  fact,  but  not 
to  show  that  he  could  not  hear  of  anyone  having  loaned  him 
a  pistol.  Besides,  the  prisoner  admitted  in  his  own  testimony 
that  he  had  a  pistol  on  that  occcasion. 

The  second  exception  is  that  the  State  was  allowed  to  cor- 
roborate two  of  its  witnesses  by  showing  that  soon  after  the 
homicide  they  made  the  ^me  statement  of  the  occurrence 
as  they  had  testified  to  in  the  trial.  This  has  often  been  held 
competent.  Roberts  v.  Roberts,  82  N.  C,  29;  Gregg  v.  MaUeUf 
at  this  term. 

Nor,  after  a  most  careful  examination  of  the  testimony,  is 
there  any  ground  to  support  the  exception  to  the  charge. 
The  testimony  for  the  State,  if  believed,  proved  the  prisoner 
guilty  of  murder.  The  testimony  for  the  prisoner  made  a 
clear  case  of  self-defence.  There  was  no  part  of  the  testi- 
mony on  either  side  which  tended  to  show  manslaughter. 
The  charge  of  the  Court  that  "  there  was  no  element  of  man- 
slaughter in  the  case;  that  the  defendant  was  guilty  of  mur- 
der or  not  guilty  of  anything  at  all,  as  the  jury  should  find 
the  facts,''  was  strictly  in  accordance  with  the  testimony  and 
numerous  precedents.  State  v.  Byers,  100  N.  C,  512;  Sa/cv. 
Cox,  110  N.  C,  503;  State  v.  Jones,  93  N.  C,  611. 

The  counsel  for  the  prisoner  argued  in  this  Court  that  the 
charge  was  objectionable  because  the  Judge  did  not  charge 
the  jury  as  to  the  difference  between  corroborative  and  sub- 
stantive testimony.    The  contention  cannot  be  considered 
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for  several  reasons.  There  is  no  exception  to  the  charge  on 
that  ground,  so  that  the  Judge  might  have  set  out  his  charge 
fully  and  accurately  on  that  poiut.  An  exception  to  the 
charge  need  not  be  made  at  the  trial  (unlike  exceptions  to 
all  other  matters  occurring  then),  but  there  is  ten  days  in 
which  counsel  may  consider  and  enter  his  exceptions.  If  not 
set  out  in  his  case  tendered  on  appeal,  they  cannot  be  made 
here.  Lawe  v.  EUioU,  107  N.  C,  718;  Pollock  v.  Warwick,  104 
N.  C,  638;  Taylor  v.  Plummer,  105  N.  C,  56;  Smith  y.  Smith, 
108  N.  C,  365.  Besides,  it  does  not  appear  that  in  fact  the 
Judge  did  not  charge  on  the  point.  And  lastly,  an  omission 
to  charge  on  a  particular  aspect  of  the  case  is  not  error  unless 
there  was  an  instruction  asked.  See  the  numerous  cases  cited 
in  Clark's  Code  (2d.  Ed.),  p.  382. 

Upon  an  examination  of  the  entire  record  and  case  on 
appeal  we  find  no  error. 

Per  Curiam.  No  Error. 


THE  STATE  v.  R.  A.  SOWERS. 

Indidment—Sale  of  Spirituous  Liquors — Special  Verdict, 

When  the  jury  fouDd  that  the  defendant  sold  spirituous  liquors  within 
two  miles  of  a  certain  school-house,  and  the  act  under  which 
defendant  was  indicted  forbid  any  person  from  erecting  any  stand 
or  place  of  business  for  the  purpose  of  offering  for  sale  spirituous 
liquors:  Hddy  not  guilty. 

This  was  an  indictment  for  selling  spirituous  liquors 
within  two  miles  of  a  public  school-house  in  Davidson  County, 
tried  before  Mclver,  J.,  at  the  March  Term,  1892,  of  David- 
son Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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The  AUomey  General,  for  the  State. 
No  counsel  for  defendant. 

Bur  WELL,  J. :  This  is  an  indictment  against  the  defend- 
ant for  selling  spirituous  liquor  within  two  miles  of  a  public 
school-house  in  Davidson  County,  contrary  to  the  provisions 
of  chapter  415  of  the  Laws  of  1891. 

The  jury  found  a  special  verdict,  as  follows:  "The  jury 
find  as  a  fact  that  Robert  A.  Sowers,  Sr.,  since  the  first  day 
of  April,  1891,  and  prior  to  the  finding  of  this  bill,  sold 
spirituous  and  intoxicating  liquors  by  the  quantity  lessihan 
a  gallon,  to-wit,  by  the  half-gallon,  to  J.  A.  Leonard,  within 
the  distance  of  two  miles  of  Leonard's  school-house  in  Lex- 
ington township,  Davidson  County,  the  same  being  a  public 

school-house  where  public  schools  are  taught  in  said  county." 
*****  *         *         *         *♦* 

Upon  the  facts  found  in  the  special  verdict,  the  defendant 
was  aHjudged  to  be  guilty.  There  was  judgment  against 
him,  and  he  appealed. 

The  act  referred  to  (Laws  of  1891,  ch.  415,  sec.  2),  provides 
that  it  shall  be  unlawful  for  any  person  to  erect  any  stand  or 
place  of  business  for  the  purpose  of  selling  or  offering  for  sale 
any  spirituous  liquors  within  two  miles  of  any  church  in  this 
State;  and  by  a  proviso  contained  in  section  4,  it  is  declared 
that  the  act  "shall  only  apply  to  churches"  in  the  certain 
counties  named,  and  "to  public  school-houses  and  other 
institutions  of  learning  in  Davidson  County."  It  is  unnec- 
essary to  consider  what  eflfect  should  be  given  to  this  proviso, 
for  the  special  verdict  does  not  find  that  the  defendant  has 
committed  the  act  made  unlawful  by  section  2,  to  wit,  erect- 
ing a  stand  or  place  of  business  for  the  purpose  of  selling  or 
ofiering  for  sale  spirituous  liquor;  and  it  follows  that,  upon 
the  verdict,  the  defendant  should  have  been  adjudged  not 
guilty. 

There  is  .error.  The  cause  will  be  remanded  to  be  pro- 
ceeded with  according  to  law.  Error. 


J 


SEPTEMBER  TERM,  1892.  687 


State  r.  Tyson. 


STATE  JOHN  A.  TYSON. 

Indictment  for  Violating  Town  Ordinance — 77*6  Code — 

Penalty — Cotton-weighei\ 

A  town  ordinance  providing  that  the  commissioners  shall  elect  a  cotton- 
weigher  who  shall  receive  eight  cents  compensation  for  every  bale 
weighed  by  him,  one* half  to  be  paid  by  the  buyer  and  the  other 
by  the  seller,  and  prescribing  a  penalty  for  buying  or  selling  in 
the  corporate  limits  without  having  it  weighed  by  such  cotton- 
weigher,  is  a  valid  and  reasonable  regulation. 

This  was  an  indictment  for  violating  a  town  ordinance, 
tried  at  the  Spring  Terra,  1892,  of  Stanly  Superior  Court, 
before  Mclvevy  J, 

The  facts  are  stated  in  the  opinion. 

The  Attorney  Oeneral,  for  the  State. 

Messrs.  Brown  &  Jerome  (by  brief ),  for  defendant. 

BuRWELL,  J.:  The  defendant  has  appealed  to  this  Court 
from  the  judgment  of  the  Superior  Court  of  Stanly  County, 
which  declared  that  he  was  guilty  of  the  violation  of  an 
ordinance  of  the  town  of  Norwood,  in  said  county. 

This  criminal  action  was  begun  before  the  Mayor  of  the 
town  of  Norwood,  and  was  carried,  by  appeal  of  defendant, 
to  the  Superior  Court.  The  ordinance,  with  the  violation  of 
which  the  defendant  is  charged,  provides  that  the  commis- 
sioners of  the  town  shall  elect  annually  a  cotton-weigher, 
and  that  he  shall  receive,  as  compensation  for  each  bale  of 
cotton  weighed,  eight  cents, "  one-half  to  be  paid  by  the  seller 
and  one-half  by  the  buyer,"  and  that  "  any  person  who 
shall  buy  or  sell  anj'  bale  of  cotton  within  the  corporate  lim- 
its of  the  town  of  Norwood  shall  have  the  same  weighed  by 
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the  cotton-weigher."  The  ordinance  provides  penalties  for 
its  violation. 

The  counsel  for  the  defendant  contend  that  the  ordinance 
is  void,  the  commissioners  of  the  town  of  Norwood  having 
no  power  to  adopt  or  enforce  such  a  regulation,  and  upon 
this  contention  alone  they  put  their  argumeut  for  a  new  trial. 

We  think  this  ordinance  a  valid  one.  By  chapter  217  of 
the  Laws  of  1891  the  town  of  Norwood,  which  had  been 
incorporated  by  chapter  18  of  the  Private  Laws  of  1881,  was 
"  invested  with  all  the  power,  duties  and  obligations  and 
authority  conferred  in  chapter  62  of  The  Code"  while,  by 
section  6  of  the  act  of  incorporation  mentioned  above,  the 
commissioners  were  given  power  "  to  pass  by-laws,  rules  and 
regulations  for  the  g)oi  government  of  the  town  not,  incon- 
sistent with  the  laws  of  the  State/' 

The  Code,  §  3801,  enacts  that  towns  "  may  establish  and 
regulate  their  markets,  and  prescribe  at  what  ^lace  within 
the  corporation  shall  be  sold  marketable  things." 

Under  the  authority  conferred  upon  them  by  these  acts, 
the  commissioners  had  the  power  to  adopt  the  ordinance  in 
question,  and  to  require  that  all  baled  cotton,  a  marketable 
thing,  should  be  sold  and  bought  within  the  corporate  limits 
only  when  weighed  by  an  agent  of  the  town,  elected  or 
appointed  for  that  purpose.  Such  a  regulation  would  not, 
in  any  sense,  tend  to  the  restraining  of  trade  in  this  particu- 
lar marketable  thing,  but  rather  to  the  encouragement  of  it, 
by  thus  providing  for  the  buyer  and  seller  of  this  article,  a 
weigher  selected  by  the  officers  of  the  town,  subject  to  their 
«rder,  and  always  acting  under  the  authority  of  citizens 
interested  in  promoting  the  trade  of  the  town. 

Nor  does  the  provision  of  the  ordinance  requiring  a  fee  of 
eight  cents  for  each  bale  of  cotton  weighed  by  him  to  be  paid 
to  the  weigher,  one-half  by  the  seller  and  one- half  by  the 
buyer,  render  it  void.  This  exaction  is  in  no  sense  a  taZ| 
but  is  a  market  fee,  and  a  reasonable  one,  which  the  com- 


SEPTEMBER  TERM,  1892.  689 


State  v.  Anderson. 


missioners  were  authorized  to  impose.  This  is  a  proper  mode 
of  providing  for  the  compensation  of  the  weigher,  and  the 
payment  of  any  expense  incidental  to  this  regulating  of  the 
market.  StcUe  v.  Bean,  91  N.  C,  554.  The  judgment  there- 
fore is 

Affirmed. 


STATE  V.  FIELDS  ANDERSON. 


Escape  of  Prisoner  Convicted  of  a  Capital  Felony  Pending  his 

Appeal. 

When,  pending  an  appeal  of  a  prisoner  who  has  been  convicted  of  a 
capital  felony,  he  makes  his  escape,  the  Supreme  Ck)urt  has  power 
in  its  discretion  to  dismiss  the  appeal,  or  hear  or  continue  it. 

Indictment  for  murder,  tried  at  Spring  Term,  1891,  of  the 
Superior  Court  of  Alleghany  County,  before  Bynum,  J. 

The  prisoner  was  found  guilty  of  murder  and  there  was 
judgment  accordingly,  from  which  he  appealed.  Pending 
the  appeal  the  defendant  made  his  escape  and  is  now  at 
large.    The  Attorney  General  moves  to  dismiss  the  appeal. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Avery,  J. :  It  was  settled  in  Staie  v.  Jacobs,  107  N.  C,  772, 
that  where  a  prisoner  who  has  been  convicted  of  a  capital 
felony,  escapes  from  custody  and  is  at  large  when  his  appeal 
is  called  for  trial,  this  Court  may,  in  the  exercise  of  a  sound 
discretion,  dismiss  the  appeal,  hear  and  determine  the  assign- 
ments of  error  or  continue  to  await  the  recapture  of  the  fugi- 
tive.    In  the  exercise  of  this  power  the  appeal,  on  motion  of 

the  Attorney  General,  is 

Dismissed. 
111—44 
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THE  STATE  v.  LEONIDAS  McKNIGHT. 

Burglary —  Time  of  NigJd —  Charge — Evidence —  Code — 

Larceny. 

1.  When  a  prisoner  indicted  for  burglary  admitted  the  breaking  with 

felonious  intent,  and  upon  the  question  of  whether  it  was  night- 
time there  was  evidence  that  it  was  "after  daylight  down,'' and 
was  "dark,  except  the  light  of  the  moon*':  Heldj  there  was  suffi- 
cient evidence  to  warrant  the  finding  of  the  jury  that  the  offence 
was  committed  in  the  nigh-time. 

2.  There  was  no  error  in  refusing  to  charge  that  the  jury  might  convict 

for  a  lesser  offence  than  that  charged,  as  provided  in  section  996  of 
The  Code, 

3.  There  was  no  error  in  the  charge  that  if  the  jury  were  not  satisfied 

beyond  a  reasonable  doubt  that  the  offence  was  done  in  the  night 
they  should  return  a  verdict  of  larceny. 

4.  It  was  not  error  in  the  Court  to  remark,  in  response  to  comments  of 

counsel,  "the  trial  of  one  T.  (an  accomplice  hitherto  convicted) 
had  nothing  to  do  with  this  case/' 

Indictment  for  burglary  in  the  first  degree,  tried  at  August 
Term,  1892,  of  Surry  Superior  Court,  before  Mclver,  J. 

The  defendant  was  found  guilty,  and  appealed  from  the 
judgment  pronounced. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Shepherd,  C.  J.:  The  prisoner  was  indicted  for  burglary 
*'  in  the  first  degree,"  and  on  his  trial  admitted  the  breaking 
and  entry  with  the  felonious  intent  as  charged  in  the  bill. 
The  propriety  of  the  admission  is  demonstrated  by  the  decis- 
ion of  this  Court  in  State  v.  Fleming,  107  N.  C,  905,  in  which 
the  question  as  to  what  constitutes  a  suflScient  breaking  is 
fully  discussed  and  illustrates^  by  many  authorities. 


L 


SEPTEMBER  TERM,  1892.  691 


State  v,  McKnioht. 

The  prisoner,  however,  very  seriously  insists  that  the  Stale 
has  failed  to  adduce  sufficient  evidence  to  warrant  the  jury 
in  finding  that  the  breaking  and  entry  was  done  in  the  night- 
time, and  it  will  therefore  be  necessary  to  recapitulate  so 
much  of  the  testimony  as  bears  upon  this  point. 

Mrs.  S.  H.  Taylor  testified  that  she  had  an  early  supper  on 
the  night  in  question,  but  not  earlier  than  was  her  custom  ; 
that  sometime  after  supper  her  husband  and  the  other  mem- 
bers of  the  family  left  the  house  and  went  up  into  the  town  to 
be  present  at  an  oyster  supper  at  Moore's  hotel ;  that  when 
they  left  "it  was  dark,  except  what  light  was  given  by  the 
moon ;  that  it  was  after  daylight  had  disappeared,"  and  that 
the  lamps  in  the  house  had  been  lighted  sometime  before. 
On  cross-examination  she  stated  that  it  was  her  habit  to  have 
supper  "generally  about  sun  down;  that  it  was  no  earlier 
that  evening  than  usual ;  that  at  that  time  of  the  year  the 
moon  was  up  early  in  the  evening,  and  as  the  sun  descended 
the  moon  became  brighter;  that  she  did  not  know  what 
time  it  was;  it  was  after  night;  was  after  daylight  down, 
though  early  in  the  night." 

Mrs.  Galloway,  a  daughter  of  Mrs.  Taylor,  testified  that  she 
went  with  the  other  members  of  the  family  to  the  oyster  sup- 
per, but  that  they  did  not  start  for  sometime  after  they  had 
taken  supper  at  home ;  that  when  they  started  the  lamps  in 
the  house  had  been  lighted,  and  "it  was  dark,  except  the 
light  from  the  moon ;  it  was  after  daylight  down." 

Sir  William  Blackstone  (4  volume  Com.  224)  says  that 
"anciently  the  day  was  accounted  to  begin  only  at  sunrising, 
and  to  end  immediately  upon  sunset;  but  the  better  opinion 
seems  to  be  that  if  there  be  daylight  ^or  crepusculum  enough 
begun  or  left  to  discern  a  man's  face  withal,  it  is  no  burglary. 
But  this  does  not  extend  to  moonlight,  for  then  many  mid- 
night burglars  would  go  unpunished."  "  In  the  law  of  bur- 
glary there  must  not  be  daylight  enough  to  discern  a  man's 
face."    Anderson's  Law  Die,  709;  Commiasio-ner  v.  Chevalier ^ 
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7  Dana,  Abridgement,  134;  Staie  v.  Bancroft,  10  N.  H,  105; 
People  V.  Qriffin,  19  Cal,  578. 

It  will  not  avail  the  prisoner,  however,  "  if  there  was  light 
enough  from  the  moon,  street  lamps  and  buildings,  aided  by 
snow,  to  discern  the  features  of  another  person."  State  v. 
Morris,  47  Conn.,  179.  Doctor  Wharton  says  (2  vol.  C.  L 
1594):  "But  there  are  moonlight  nights  in  which  the  coun- 
tenance can  be  discerned  far  more  accurately  than  on  some 
foggy  days;  and  besides  this,  what  such  light  is  depends  upon 
the  vision  of  the  witness.  The  jury  must  determine  the  ques- 
tion independently  of  this  capricious  test/'  Some  authorities 
declare  "  that  by  night-time  is  meant  that  period  between 
the  termination  of  daylight  and  the  earliest  dawn  in  the 
morning." 

Applying  either  of  the  tests  above  mentioned,  we  are 
entirely  satisfied  that  there  was  suflScient  testimony  to  war- 
rant the  finding  of  the  jury  that  the  offence  was  committed 
in  the  night-time.    The  exception  is  therefore  without  merit. 

We  see  no  error  in  the  refusal  of  the  Court  to  charge  the 
jury  "  that  they  might  convict  for  a  lesser  oflfence  than  that 
charged  in  the  bill  of  indictment,  as  provided  in  section  996 
of  The  Code"  This  being  an  inhabited  dwelling-house, and 
the  prisoner  having  admitted  the  breaking  and  entering,  as 
well  as  the  actual  taking  of  the  money,  the  only  question  to 
be  determined  was  whether  it  was  done  in  the  night-time. 
If  done  in  the  night-time,  it  was  burglary  in  the  first  degree, 
and  if  not  done  in  the  night-time,  the  prisoner  would  have 
been  guilty  of  larceny,  and  not  of  a  substantive  offence  under 
the  section  of  The  Code  referred  to.  His  Honor  told  the  jury 
that  if  they  were  not  satisfied  beyond  a  reasonable  doubt 
that  the  offence  was  committed  in  the  night-time,  they  should 
return  a  verdict  of  larceny.  This  was  all  that  the  prisoner 
was  entitled  to,  as  the  law  does  not  require  the  Court  to 
charge  the  jury  without  reference  to  the  admissions  or  the 
evidence.    State  v.  Fleming,  svpra. 
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The  prisoner's  counsel  in  addressing  the  jury  commented 
upon  the  trial  of  Harry  Taylor  (an  accomplice  who  had  been 
previously  tried),  and  his  sentence  to  the  State's  prison  for 
twenty  years.  Upon  objection  being  made,  his  Honor  re- 
marked "  that  the  trial  of  Harry  Taylor  had  nothing  to  do 
with  this  case."  In  this  we  see  no  error,  and  the  exception 
in  this  respect  must  be  overruled. 

Although  the  alleged  errors  in  the  charge  are  not  specifi- 
cally assigned,  and  the  exception  is  to  '^  the  charge  as  given  " 
{McKinnon  v.  Marrisson^  10 i  N.  C,  351),  and  ought  not  to  be 
considered,  we  have  nevertheless  examined  into  the  whole 
record,  and,  after  a  careful  scrutiny,  have  been  unable  to  dis- 
cover any  error  which  entitles  the  prisoner  to  a  new  trial. 

Affirmed. 


STATE  V.  NICK  BRYANT. 

Indictment  for  Destroying  Line'trees— Description  of  the  Offence- 
Negative  Averment — BUI  of  Particulars, 

1.  An  indictment  charging  that  one  A.  B.,  with  force  and  arms,  etc., 

wilfully  and  unlawfully  did  alter,  deface  and  remove  a  comer 
tree,  the  property  of  C,  against  the  form  of  the  statute,  is  good 
without  a  negative  averment  of  the  matter  contained  in  the  pro- 
viso to  the  act  creating  the  offence. 

2.  When  the  defendant  makes  it  appear  that  he  is  at  a  disadvantage  by 

reason  of  insufficient  description  of  his  offence,  the  Court  will , 
in  its  discretion,  order  a  bill  of  particulars  to  be  furnished  him. 

Indictment  under  The  Codcy  §  1063,  for  removing,  altering 
and  defacing  a  landmark,  tried  at  Fall  Term,  1892,  of 
Mitchell  Superior  Court,  before  Armfield,  J. 
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The  indictment  is  sobstantiallv  as  follows : 

The  jurors,  etc.,  present  that  Nick  Bryant,  etc.,  with  force 

and  asms  etc.,  wilfully  and  unlawfully  did  alter,  deface  and 

remove  a  certain  landmark,  to-wit,  a  corner  tree,  the  property 

of,  etc.,  against  the  form  of  the  statute,  etc. 
From  the  judgment  of  the  Court  quashing  the  indictmeDt, 

the  Solicitor  for  the  State  appealed. 

The  Attorney  General^  for  the  State, 
No  counsel  for  defendant.. 

Avery,  J. :  There  is  nothing  in  the  record  from  which  we 
can  gather  the  reasons  that  led  the  Court  below  to  quash  the 
indictment,  and  we  have,  therefore,  critically  examined  it, 
with  the  aid  of  the  suggestions  made  by  the  Attorney  Gen- 
eral, in  order  to  discover,  if  possible,  a  fatal  defect  of  any  kind. 

Though  the  general  rule  is,  that  a  proviso  contained  in 
the  same  section  of  the  law  {The  Code,  §  1063)  in  which  the 
defence  is  defined,  must  be  negatived,  yet  where  the  charge 
itself  is  of  such  a  nature  that  the  formal  statement  of  it  is 
equivalent  in  meaning  to  such  negative  averment,  there  is 
no  reason  for  adhering  to  the  rule,  and  such  a  case  constitutes 
an  exception  to  it.  It  would  have  been  manifestly  absurd 
to  require  the  prosecuting  officer,  after  the  charge  that  the 
defendant  "  wilfully  and  unlawfully  did  alter,  deface  and 
remove  a  certain  landmark,  to-wit,  a  corner  tree,"  etc.,  to  add, 
in  blind  obedience  to  supposed  precedent,  the  words  "  the  said 
corner  not  being  then  and  there  a  creek  or  other  small  stream, 
which  the  interest  of  agriculture  might  require  to  be  altered 
or  turned  from  their  channels."  It  goes  without  saying,  that 
a  corner  tree  is  neither  a  creek  nor  a  small  stream. 

It  is  usually  safe  to  follow  the  words  of  the  statute,  as  the 
draughtsman  has  done  in  this  case.  Slate  v.  George^  93  N.  C, 
6(57 ;  State  v.  Wihon,  94  N.  C,  1015.    But  had  it  been  made 
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to  appear  to  the  Court,  in  apt  time,  that  the  defendant  was 
at  a  disadvantage  in  the  preparation  of  his  defence  for  want  of 
a  more  specific  statement  of  the  charge,  the  Court  couI(J,  in  iU 
discretion,  and  doubtless  would  have  ordered  the  prosecuting 
oflBcer  to  furnish  a  bill  of  particulars.  State  v.  Brady ,  107 
N.  C,  826.  If  the  objection  was  to  coupling  the  operative 
words  of  the  statute  "alter,  deface  and  remove  "  in  the  con- 
junctive, it  was  clearly  untenable,  since,  in  this  respect,  the 
indictment  seems  to  be  drawn  in  accordance  with  approved 
precedents.  State  v.  VanDm^am^  109  N.  C,  864.  Since  the 
statute  creates,  by  the  use  of  the  disjunctive,  the  two  distinct 
offences  of  wilfully  removing,  etc.,  and  fraudulently  remov- 
ing, altering  or  defacing,  the  indictment  must  be  sustained, 
if,  as  in  this  case,  the  charge  drawn  under  the  first  clause  is 
that  the  defendant  did  the  act  wilfully  and  unlawfully. 
There  was  error.  The  judgment  of  the  Court  below  is 
reversed,  and  a 

New  Trial  Awarded. 


STATE  V.  WILLIAM  WHITSON  et  al. 

Murder —  Verdict — Jury  —  Charge —  Prayer  for  Instruction — 
Practice — Evidence— Dyivg Declaration — Res  Gestse — Reason- 
able Doubt, 

1.  When,  in  a  trial  for  murder,  the  foreman  responded  "  guilty  of  mur- 

der in  the  second  degree/'  it  was  proper  to  instruct  the  jury  that 
such  verdict  could  not  be  rendered  under  our  laws  ;  and  where, 
upon  further  instruction  as  to  what  constituted  the  law  of  man- 
slaughter the  jury  could  not  agree  up  to  the  time  the  term  was 
about  to  expire:  Held,  the  order  of  mistrial,  was  not  error. 

2.  The  practice  of  drawing  a  jury  from  the  box  is  favored  by  the  Court* 

but  this  law  is  not  mandatory. 
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3.  The  dying  declarations  of  the  deceased  written  down  and  sworn  to  at 

the  time  they  were  spoken,  are  to  be  used  solely  to  refresh  a  wit- 
ness's memory. 

4.  The  fact  that  one  of  the  prisoners  went,  several  hours  after  the  shoot- 

ing, to  the  house  of  the  dying  man,  and  offered  to  wait  on  him,  is 
no  part  of  the  res  gestce,  and  was  properly  excluded, 

5.  It  is  competent  to  show  the  prisoners  were  living  under  assumed 

names  at  the  time  of  arrest. 

6.  Where  several  persons  are  attempting  to  kill  another,  or  aiding  and 

abetting,  and  one  does  the  killing,  all  may  be  found  equally  guUty. 

7.  The  charge  that  the  dying  declaration  should  be  received  * 'cautiously, 

not  superstitiously ,"  is  a  sufficient  response  to  the  prayer  that  they 
should  be  received  with  much  caution. 

8.  No  set  formula  is  required  in  defining  **  reasonable  doubt."  it  means 

fully  satisfied,  or  satisfied  to  a  moral  certainty. 

9.  Where  killing  with  a  deadly  weapon  is  shown,  the  law  presumes 

malice,  and  the  burden  of  showing  matter  of  excuse  or  mitigation 
is  upon  the  prisoner,  not  beyond  a  reasonable  doubt,  but  to  the  sat- 
isfaction of  the  jury. 

This  was  an  ixdictmknt  for  murder,  tried  at  the  Spring 
Term,  1892,  of  Mitchell  Superior  Court,  before  Graves,  J. 
The  facts  may  be  gathered  from  the  opinion.' 

The  Attorney  Oeneralf  for  the  State. 

Messrs.  W.  H,  Bower  and  W.  H.  Malone,  for  defendant. 

Clark,  J.:  The  pleas  of  former  conviction,  of  former 
acquittal  and  of  former  jeopardy  were  properly  overruled. 
When  the  foreman  responded,  "guilty  of  murder  in  the  sec- 
ond degree,"  the  Judge  very  properly  told  the  jury  that  such 
was  not  a  verdict  which  could  be  rendered  under  our  laws, 
and  instructed  them  again  as  to  what  would  constitute  mur- 
der and  what  constitutes  manslaughter.  The  foreman  then 
expressed  himself  in  favor  of  a  verdict  of  manslaughter,  but 
four  of  the  jurors  dissented.  The  jury  were  kept  together 
from  Tuesday  until  Saturday  night,  when  the  term  of  Court 
would  expire,  and  being  polled  by  the  Court,  each  juror 
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responded  that  he  did  not  think  the  jury  could  agree.  The 
Court  thereupon  found  the  fact  that  the  jury  could  not  agree, 
and  the  prisoners  themselves  assenting,  ordered  a  mistrial. 
In  this  there  was  no  verdict  of  either  acquittal  or  conviction. 
The  jury  neither  said,  nor  intended  to  say,  that  the  defend- 
ants were  not  guilty.  They  refused  to  assent  lo  a  verdict  of 
manslaughter.  They  did  not  agree  upon  any  verdict  which 
was  responsive  to  the  issues.  When  they  offered  an  insensi- 
ble verdict  the  Court  properly  refused  to  receive  it,  and 
instructed  the  jury  as  to  the  verdicts  which  they  could 
render.  State  v.  ArrvngUm,  7  N.  C,  571 ;  State  v.  Hudson,  74 
N.  C,  246 ;  Stale  v.  Whitaker,  89  N.  C ,  472 ;  State  v.  Shelly,  98 
N.  C,  673.  Upon  the  facts  found,  the  Court  was  justified  in 
directing  a  mistrial  after  such  lapse  of  time  and  effort  to 
agree  upon  a  verdict.  StcUe  v.  HonneycxUt,  74  N.  C,  391. 
Besides,  the  prisoners  cannot  be  heard  now  to  object  on  that 
ground,  as  they  assented  to  the  mistrial.  State  v.  Davis,  80 
N.  C,  384. 

The  drawing  of  the  jury  from  the  box  was  authorized  by 
the  statute,  The  Code,  §  1739,  and  is  favored  by  the  Courts, 
though  the  requirement  of  the  statute  is  not  mandatory. 
State  V.  Brogden,  at  this  term.  This  section  provides  that  the 
jurors  so  drawn  should  be  freeholders.  The  mode  adopted 
by  the  Judge  to  ascertain  that  fact  was  unobjectionable.  It 
could  not  prejudice  the  prisoners,  who  had  no  right  to  have 
any  but  freeholders  upon  the  special  venire.  Though  if  the 
Judge  had  drawn  the  names  from  the  box  without  this  pre- 
caution, it  would  not  have  been  error,  since  either  the  State 
or  defendant  could  at  the  trial  when  any  juror  was  presented 
have  challenged  him  for  the  lack  of  any  legal  qualification. 
But  the  courge  pursued  by  the  Judge  was  commendable. 

The  dying  declarations  of  the  deceased  were  given  in  evi- 
dence by  several  witnesses.  One  witness,  a  Justice  of  the 
Peace,  stated  that  he  wrote  them  down  at  the  time  and  swore 
the  deceased  to  the  truth  of  the  statement.   This  written  state- 
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meut  the  witness  used  to  refresh  his  memory,  and  he  repeated 
it  verbaiim  to  the  jury,  so  the  case  on  appeal  states.  The 
Solicitor  offered  to  permit  the  witness  to  read  the  writing  to 
the  jury.  The  prisoners  excepted  upon  the  ground  that  the 
written  statement  was  the  best  and  primary  evidence.  This 
contention  is  unfounded.  The  declarations  made  by  the 
deceased  were  verbal.  That  the  witness  wrote  them  down 
at  the  time  gave  the  writing  no  higher  dignity.  Their  sole 
use  was  to  refresh  the  witness's  memory.  Nor  does  it  add  to 
their  value  that  the  deceased  was  sworn  to  the  statement. 
The  statement  was  not  signed  by  the  deceased,  but,  had  it 
been  signed,  as  well  as  sworn  to,  it  would  have  made  no  dif- 
ference. If  the  deceased  spoke  under  belief  of  impending 
death,  his  declaration  has  all  the  validity  of  a  statement 
under  oath,  and  swearing  him  to  it  or  signing  it  could  not 
add  to  its  validity,  nor  would  the  fact  that  the  witness  wrote 
it  down  have  other  effect  than  a  memorandum  to  refresh  his 
memory.  Certainly  the  prisoners  cannot  object,  since  the 
Solicitor  offered  that  the  witness  should  read  the  paper  to  the 
jury,  which  was  declined. 

It  was  not  error  to  reject  the  offer  to  show  that  several 
hours  after  the  shooting,  one  of  the  prisoners  went  to  the 
house  of  the  dying  man  and  offered  to  wait  upon  him.  This 
was  no  part  of  the  res  gestae,  and  a  party  cannot  be  allowed 
thus  to  make  evidence  for  himself  after  the  event. 

The  defendants  fled  the  State,  and  had  been  absent  many 
years  when  arrested  and  brought  back.  We  fail  to  see  the 
force  of  the  objection  to  showing  that  when  so  arrested  they 
were  both  living  under  assumed  names.  Such  evidence  is 
competent  for  the  same  reason  that  evidence  of  the  flight 
itself  was  admissible. 

The  uncontradicted  evidence  was  that  the  deceased  was 
shot  while  endeavoring  to  escape,  and  there  was  evidence 
tending  to  show  that  the  two  defendants  and  another  brother 
(since  dead)  were  all  three  shooting  at  the  deceased  while 


SEPTEMBER  TERM,  1892.  699 


State  v.  Whitson. 


runniug  from  them,  and  that  one  of  these  shols  killed  him. 
The  charge  is  carefully  worded  so  as  to  make  the  guilt  or 
innocence  of  each  prisoner  depend  upon  his  own  conduct. 
It  was  not  error  to.  refuse  to  tell  the  jury  that  if  they  found 
that  one  of  the  parties  named  in  the  indictment  slew  the 
deceased,  the  others  would  not  be  guilty,  unless  there  was  a 
conspiracy  or  common  design  to  take  the  life  of  the  deceased, 
and  the  Court  properly  charged  that  if  the  jury  found  that 
one  of  the  defendants  slew  the  deceased  under  circumstances 
which  would  make  him  guilty  of  murder  or  manslaughter, 
any  one  of  the  other  defendants  who  was  then  and  there 
present  aiding,  encouraging  and  abetting  the  killing,  would 
be  guilty  of  the  same  degree  of  crime  as  the  man  who  fired 
the  fatal  shot.  The  Court  properly  told  the  jury,  upon  the 
evidence,  there  was  nothing  to  support  the  plea  that  the 
killing  was  done  in  self-defence;  and  the  second  prayer  for 
instruction  was  properly  refused.  State  v.  Scotty  26  N.  C, 
410;  State  v.  Hill,  20  N.  C,  491. 

The  charge  of  the  Court  that  dying  declarations  should 
be  received  "carefully,  but  not  superstitiously,"  was  not  erro- 
neous, especially  with  the  full  explanation  of  the  nature  of 
such  evidence,  and  the  charge  that,  there  being  no  cross- 
examination,  the  jury  should  receive  it  with  care.  It  was  not 
error  to  fail  to  charge  in  the  identical  words  asked,  that  they 
must  be  received  "  with  much  caution."  This  was  substan- 
tially done.  Nor  was  it  error  not  to  define  reasonable  doubt 
in  the  words  the  defendants  asked.  As  this  Court  has  said, 
no  set  formula  is  required,  and  the  Court  did  its  duty  in 
saying,  "  what  is  reasonable  doubt  is  very  difficult  to  explain 
more  fully  than  the  words  imply;  the  Court  says  it  means 
fully  satisfied,  or  satisfied  to  a  moral  certainty." 

It  was  not  error  to  charge  that  when  the  killing  with  a 
deadly  weapon  is  shown,  the  law  presumes  malice,  and  the 
burden  of  proving  matter  of  excuse  or  mitigation  is  upon 
the  prisoner — not  beyond  a  reasonable  doubt,  but  to  the  sat- 
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isfactioD  of  the  jury.  State  v.  Gooch,  94  N.  C,  987;  Stale  v. 
Smith,  77  N.  C,  488. 

The  tenth  assignment  of  error  cannot  be  sustained.  Siaie 
V.  Howdl,  31  N.  C,  485;  State  v.  fioon,  82  N.  C,  637. 

The  other  exceptions  to  the  charge  are  without  merit. 
The  charge  is  a  well-CDnsidered  one,  and  the  rights  of  the 
prisoners  were  fully  guarded.  Upon  a  consideration  of  the 
whole  case  and  all  of  the  exceptions,  we  do  not  discover  that 
there  has  been  any  error  of  which  the  appellants  can  com- 
plain No  Error. 


STATE  V.  RUFUS  SANDERS. 


Taxing  Costs  for  Malicious  Prosecution— Court — Practice- 
Prosecutor. 

1.  While  the  trial  Judge  is  the  proper  Ck)urt  to  find  the  facts  and 

adjudge  the  costs  in  cases  of  frivolous  prosecation,  yet,  npon 
motion  and  notice  to  show  cause,  this  may  be  done  at  a  subse- 
quent term,  and  by  another  Judge;  and  this  course  is  proper  where 
on  account  of  absence  of  the  prosecutor  or  other  sufficient  cause, 
he  cannot  be  brought  before  Court  at  the  trial  term. 

2.  The  practice  in  such  cases  pointed  out  by  Clark,  J. 

This  was  a  motion  to  mark  Robert  and  Rebecca  Epley  as 
prosecutors  and  tax  them  with  the  costs  in  the  above-entitled 
action,  heard  at  Fall  Term,  1892,  of  Burke  Superior  Court, 
before  Armfield,  J, 

At  Fall  Term,  1889,  of  said  Court,  a  true  bill  was  found 
against  the  defendant,  Rufus  Saunders,  for  a  forcible  tres- 
pass, and  at  Fall  Term,  1890,  the  said  defendant  was  tried 
and  acquitted,  and  rule  was  obtained  and  notice  issued  to 
said  Robert  and  Rebecca  Epley  to  show  cause  at  the  next 
term  why  they  should  not  be  marked  as  prosecutors,  and 
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taxed  with  the  costs  of  said  action.  The  said  notice  having 
been  returned  and  purporting  to  have  been  served  on  Jan- 
uary 5, 1891,  it  was  adjudged  at  Fall  Term,  1891,  that  said 
prosecution  was  groundless  and  not  required  by  the  public 
interest,  anil  that  the  said  Robert  and  Rebecca  Epiey  be 
taxed  with  the  cost  of  said  action. 

And  thereupon,  during  the  same  term,  upon  motion  of 
counsel  for  the  said  respondents,  Robert  and  Rebecca  Epley, 
on  account  of  defective  service  of  notice,  the  said  judgment 
taxing  them  with  said  costs  was  stricken  out,  and  said  respond- 
ents allowed  to  answer.  And  said  cause  having  been  con- 
tinued till  Fall  Term,  1892,  and  his  Honor  R.  F.  Armfield, 
Judge,  being  of  opinion  that  only  the  Judge  who  tried  the 
cause  could  tax  respondents  with  the  costs,  ordered  that  the 
rule  be  discharged,  to  which  order  the  State  and  Board  of 
Commissioners  excepted  and  appealed. 

The  Attorney  Generaly  for  the  State. 
Mr,  Isaac  T.  Avery,  for  defendant. 

Clark,  J.:  When  the  prosecutor  is  marked  as  such  before . 
indictment  found  or  even  during  the  trial  term  (if  present 
when  the  order  is  made,  State  v.  Spencer,  81  N.  C,  519)  the 
trial  Judge,  upon  the  failure  of  the  prosecution,  should  pass 
upon  the  facts  which  would  justify  the  taxing  of  the  costs 
against  the  prosecutor.  He  is  the  proper  officer  to  do  this, 
since,  having  heard  the  investigation  of  the  case  upon 
the  trial,  he  is  prepared  to  pass  upon  the  questions  of  fact 
requisite  to  be  decided  in  determining  the  motion  to  tax  the 
costs.  Staie  v.  Hamilton,  106  N.  C,  660 ;  State  v.  Roberts,  Ibid, 
662,  But  even  in  such  cases  there  may  possibly  happen 
instances  in  which  a  continuance  of  the  motion  to  the  next 
term  may  become  necessary  in  the  interest  of  justice.  When, 
however,  the  motion  to  mark  a  prosecutor  is  made  after  the 
trial,  or  during  the  trial,  when  the  party  sought  to  be  marked 
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as  prosecutor  is  not  present,  a  notice  to  show  cause  must  be 
served.  State  v.  Hamilton,  supra.  If  possible,  such  notice 
should  be  served  at  once  and  the  motion  passed  upon  by  the 
trial  Judge,  he  being  already  cognizant  of  the  facts.  But  not 
unfrequently  notice  cannot  be  served  in  time  for  that  term, 
but  must  perforce  be  made  returnable  to  next  term.  This  is 
inconvenient,  as  the  Judge  at  the  next  term  is  often  not  the 
one  who  presided  at  the  trial.  But  there  is  nothing  in  the 
statute  {TJte  Code,  §§  737,  738  and  1204)  which  forbids  this 
course.  Indeed,  it  is  a  common  practice,  and  is  necessaryto 
protect  the  public  against  costs  in  improper  cases.  The  party 
promoting  the  action  cannot  be  allowed  to  avoid  responsi- 
bility by  simply  stepping  out  of  the  way  when  he  appre- 
hends that  a  motion  will  be  made  to  place  upon  him  the 
costs  incurred  by  his  false  clamor.  In  State  v.  RobertSy  supra 
(in  which  the  facts  are  very  similar  to  those  in  this  case),  the 
Court  held  that  where  the  taxation  of  costs  could  not  be  sus- 
tained because  of  a  failure  to  find  the  pre  requisite  facts,  a 
new  motion  could  be  made,  although  it  was  then  several 
terms  after  the  one  at  which  the  cause  had  been  tried. 

The  expression  in  section  738  that  the  prosecutor  may  be 
imprisoned  for  non-payment  of  costs  "  when  the  Judge, Court 
or  Justice  of  the  Peace  before  whom  the  case  was  tried  shall 
adjudge  that  the  prosecution  was  frivolous  or  malicious," 
means  simply  that  the  trial  Judge  or  Justice,  or  the  Court  in 
which  the  trial  was  had,  shall  pass  upon  these  facts.  The 
use  of  the  word  "  Court"  after  the  word  **  Judge  "  shows.that 
there  was  no  intention  to  restrict  the  duty  of  protecting  the 
public  from  payment  of  improper  costs  to  the  individual 
Judge  who  tried  the  cause.  The  power  is  left  in  "  the  Court 
by  whomsoever  presided  over.  This  is  also  clear  from  the 
phraseology  of  sections  737  and  1204,  which  are  to  be  con- 
strued in  pari  materia.  Section  737  authorizes  every  Judge, 
Court  or  Justice,  before  or  after  trial,  to  find  the  facts,  and 
section  1204  simply  places  authority  in  "the  Court/' which, 
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indeed,  is  the  more  accurate  expression  and  avoids  redun- 
dancy. 

State  V.  OweiiSj  87  N.  C ,  565,  relied  upon  by  the  proscutor, 
does  not  sustain  his  contention.  That  case  simply  holds  that 
the  Judge  at  the  next  term  properly  refused  to  set  aside  a 
judgment  taxing  the  prosecutor  with  costs,  when  the  prose- 
cutor had  been  present  at  the  trial,  though  absent  at  the 
time  the  order  to  mark  him  as  prosecutor  and  tax  him  with 
the  costs  was  made.  The  Court,  then,  imposes  a  quaere  if  the 
the  next  Court  could  consider  and  correct  the  finding  of  the 
Judge  who  tried  the  action,  and  who  had  found  the  facts. 
Indeed,  we  think  he  could  not,  except  in  cases  of  excusable 
neglect,  &c.  Slate  v.  Bennett^  93  N.  C,  503.  If,  however,  the 
query  could  be  construed  as  leaving  open  the  question 
whether  thiB  next  Judge  had  power  to  pass  upon  the  facts, 
when  the  trial  Court,  for  any  reason,  had  failed  to  determine 
a  motion  to  mark  and  tax  anyone  as  prosecutor  with  the 
costs,  it  has  since  been  settled,  as  we  have  seen,  that  a  Judge 
holding  a  subsequent  term  of  the  Court  has  that  power. 
State  V.  Roberts^  supra.  Error. 


THE  STATE  v.  J.  W.  PRICE  et  al. 

Assault  and  Battery — Indictment — F(yrmer  Acquittal — Charge. 

1.  The  words  " assault  and  strike*'  in  a  warrant  are  sufficient  to  charge 

a  simple  assault,  and  such  a  warrant  will  support  a  plea  of  former 
acquittal. 

2.  It  is  not  necessary  that  a  warrant  for  assault  should  charge  that  it 

was  issued  upon  a  sworn  complaint. 

3.  An  instruction  to  the  jury  in  an  indictment  for  assault  that  if  J.  M.  P. , 

one  of  the  defendants,  started  toward  A. ,  the  prosecutor,  with  a 
nail-puller  in  his  hand,  and  A.  saw  him  and  was  thereby  put  in 
fear,  then  J.  M.  P.  is  guilty,  is  error,  there  being  evidence  that 
J.  M.  P.  did  not  attempt  to  take  any  part  in  the  fight. 
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This  was  an  indictment  for  assault  and  battery,  tried  at 
the  February  Term,  1892,  of  Union  Superior  Court,  before 
Bynum,  J. 

The  facts  are  stated  in  the  opinion. 

The  AUorney  General,  for  the  State. 
Mr,  /?.  H,  Battle,  for  defendant. 

Clark,  J. :  The  Court  instructed  the  jury  that  the  plea  of 
"former  acquittal"  could  not  be  sustained  because  the 
warrant  issued  by  the  Justice  of  the  Peace  contained  no 
charge.  The  words  used  therein  that  the  defendants  did 
"  assault  and  strike  "  the  prosecutor  are  suflBcient.  We  learn, 
however,  that  the  ruling  was  made  upon  the  ground  that  the 
warrant  did  not  recite  that  it  was  issued  upon  a  ''sworn" 
complaint. 

In  State  v.  BrysoUy  84  N.  C,  780  it  is  held :  "  An  appellate 
Court,  in  reviewing  the  judgment  of  a  Justice's  Court  in  a 
criminal  action  can  only  look  at  the  warrant,  which  is  the 
complaint,  and  if  that  sufficiently  sets  out  a  criminal  ofTdnce 
within  its  jurisdiction,  it  must  be  sustained.  It  cannot  loek 
behind  the  warrant  for  objections  lying  in  the  defects  or 
irregularities  of  the  preliminary  evidence."  The  same  prin- 
ciple applies  when  the  sufficiency  of  the  judgment  is  brought 
in  question  by  a  plea  of  former  acquittal  or  conviction. 
The  Code,  §  1133  provides  that  the  Justice  shall  examine  the 
complainant  on  oath,  but  section  1134  does  not  require  that 
the  warrant  shall  recite  that  the  complaint  was  made  on 
oath.  State  v.  Bryson  was  cited  with  approval  in  Side  v- 
Peters,  107  N.  C,  876,  and  it  is  said:  "The  jurisdiction 
depends,  not  upon  the  affidavit  preliminary  to  issuing  the 
warrant,  but  on  the  nature  of  the  oflFence  charged  in  the 
warrant."  The  indictment  charges  the  use  of.  a  deadly 
weapon,  but  on  the  trial  the  Court  found  that  the  stick  used 
was  not  a  deadly  weapon.     Hence  the  Justice  bad  final 
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jurisdiction  and  the  plea  should  have  been  sustained.  This 
differs,  of  course,  from  cases  tried  in  the  Superior  Court  in 
the  first  instance,  where,  if  a  deadly  weapon  or  serious  injury 
is  sufficiently  charged  in  the  indictment,  the  Court  retains 
jurisdiction,  although  on  the  trial  only  a  simple  assault  may 
be  shown.  State  v.  Ray,  89  N.  C,  587  ;  State  v.  Fespermany 
108  N.  C,  770. 

The  Court  also  erred  in  charging  that  "if  J.  M.  Price,  the 
other  defendant,  started  towards  Austin  with  the  nail-puller 
in  his  hands,  and  Austin  saw  him  and  was  thereby  put  in 
fear,  then  J.  M.  Price  was  guilty,"  for  this  withdraws  from 
the  jury  J.  M.  Price's  testimony  that  he  took  no  part  in  the 
fight,  but  when  he  saw  his  father  and  Austin  engaged  he 
started  towards  them  to  separate  them  and  with  no  purpose 
to  take  any  part  in  the  difficulty;  that  he  did  not  draw  the 
nail-puller  in  a  striking  attitude,  and  neither  threw  it  nor 
attempted  id  do  so,  and  was  not  conscious  of  having  it  in  his 
hand  until  his  attention  was  called  to  it,  when  he  immedi- 
ately dropped  it.  Though  J.  M.  Price  started  towards  Aus- 
tin with  the  nail-puller  in  his  hands,  if  he  neither  assaulted 
with  it  nor  attempted  to  do  so,  he  would  not  be  guilty,  even 
though  the  prosecutor  may  have  been  put  in  fear  by  the  sight 
of  the  nail-puller  which  the  defendant  unconsciously  had  in 
his  hands  without  any  intention  of  using  it.  The  defendant's 
guilt  depends  upon  what  he  did,  and  not  upon  an  erroneous 
impression  of  the  prosecutor  as  to  what  his  intentions  were. 

Error. 


111-45 
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STATE  V.  PHILLIP  CARPENTER. 

Jurisdiction — Case  on  Appeal — Indictment 

1.  When  there  is  no  case  on  appeal,  and  no  error  on  the  face  of  the 

record  in  a  criminal  proceeding,  the  judgment  will  be  affirmed. 

2.  Where  a  Justice  of  the  Peace  has  original  jurisdiction,  the  burden  is 

on  the  defendant,  upon  appeal  from  his  judgment,  to  show  thj&t  the 
indictment  was  found  in  less  than  twelve  months  after  the  offence 
was  committed:  certainly  there  can  be  no  cause  of  complaint  on 
this  ground,  when  it  appears  from  the  record  that  there  was  a 
period  of  twelve  months  between  the  presentment  and  indictment. 

This  was  an  indictment  for  carrying  a  concealed  weapon, 
tried  at  the  Special  (May)  Term,  1892,  of  Lincoln  Superior 
Court,  before  Bynum,  J, 

The  AttoiTiey  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J  :  This  was  an  indictment  for  carrying  concealed 
weapons. 

There  is  no  case  on  appeal,  and  we  find  no  error  on  the 
face  of  the  record  proper.  The  judgment  therefore  must  be 
affirmed.    State  v.  Foster,  110  N.  C,  610. 

It  is  true  that  there  appears  in  the  record  a  motion  to  quash 
the  indictment,  which  was  overruled  and  an  exception  entered. 
As  the  indictment  is  in  the  usual  form,  we  are  at  a  loss  to 
conjecture  on  what  ground  the  motion  to  quash  was  made, 
unless  upon  the  ground  of  want  of  jurisdiction.  But  it  has 
been  often  held  that  the  Superior  Court  being  a  Court  of 
general  jurisdiction,  the  burden  is  on  the  defendant,  in  cases 
like  this  of  which  a  Justice  of  the  Peace  has  original  juris- 
diction, to  show  that  the  indictment  was  found  within  less 
than  twelve  months  after  the  offence  was  committed,    ^ute  v. 
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Kerbr/j  110  N.  C,  558.  Besides,  it  appears  in  the  record  that 
there  was  an  interval  of  twelve  months  after  the  presentment 
before  indictment  found.  The  twelve  months  is  counted 
prior  to  the  indictment  found,  not  prior  to  the  presentment. 
J^ate  V.  CoopeTy  104  N.  C,  890.  Hence,  in  fact,  it  aflBrmatively 
appears  in  the  record  here  that  the  Superior  Court  had 
acquired  jurisdiction.  AflSrmed. 


THE  STATE  v.  JOHN  HAMBRIGHT. 

Homicide — Mortal  Wound — Evidence — Excuse —  Charge, 

1.  In  defence  against  an  indictment  for  murder,  it  is  no  excuse  to  show 

that  had  proper  caution  and  attention  been  given  a  recovery  might 
have  been  effected.  Neglect  or  maltreatment  will  not  excuse, 
except  in  cases  of  doubt  as  to  the  character  of  the  wound. 

2.  But  if  the  deceased,  while  languishing  of  a  mortal  wound,  is  killed 

by  a  second  assailant,  the  first  is  not  guilty  of  murder. 

3.  If  the  wound  is  mortal — sufficient  to  produce  death — and  death  fol- 

lows, it  will  be  attributed  to  the  wound,  even  though  death  was 
facilitated  by  some  act  of  the  deceased. 

4.  There  being  no  evidence  of  any  intervening  cause  of  death,  it  was 

not  error  to  refuse  instructions  upon  it. 

Indictment  for  murder,  tried  before  Bynum,  J,  and  a  jury, 
at  Spring  Term,  1892,  of  Cleveland  Superior  Court. 

The  State  proved  that  on  the  night  of  the  sixth  day  of 
January,  1891,  Jenks  Macobson,  colored,  was  shot  in  the 
right  thigh  with  a  load  from  a  shot-gun  in  the  yard  of  Laura 
Bridges,  also  colored,  in  the  town  of  Shelby.  Shortly  after 
the  deceased  was  shot  he  was  carried  by  colored  men  into 
the  house  of  Ihe  said  Laura  Bridges,  where  he  lay  upon  the 
floor  until  the  arrival  of  a  physician,  about  ad  hour  after- 
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wards.  He  was  given  medical  treatment,  and,  at  his  owd 
request,  about  noon  the  next  day,  was  carried  from  the  house 
in  which  he  had  lain  to  the  railroad  train,  where  he  was 
placed  in  the  baggage-car  and  carried  to  Blacksburg,  Sooth 
Carolina,  fifteen  miles  away.  It  was  in  evidence  that  about 
four  hours  after  his  arrival  he  was  given  medical  attention, 
and  died  during  the  night  of  the  ^th  of  January. 

The  State  introduced  Dr.  D.  S.  Ramseur,  who  testified  as 
follows :  "  I  was  called  to  see  Jenks  Macobson  at  Blacksburg 
the  day  after  he  was  carried  from  here.  He  was  suffering 
from  a  gun-shot  wound  in  the  thigh.  I  examined  and 
treated  him.  He  lived  through  the  next  day  and  died 
sometime  during  the  next  night.  He  died  from  the  wound. 
I  think  it  was  a  mortal  wound.  I  probed  around  after  his 
death  and  found  some  small  mixed  shot,  and  noticed  one 
of  the  larger  shot  flattened.  I  took  out  of  his  thigh  about 
a  half-dozen  shot  and  gave  them  to  the  Sheriff." 

On  cross-examination  the  witness  testified  :  *'  I  think  that 
Macobson  died  from  shock.  There  was  no  hemorrhage  in 
Blacksburg,  and  I  saw  no  evidence  of  any  previously.  I 
could  not  tell  whether  there  had  ever  been  any  reaction  from 
the  primary  shock.  I  mean  by  shock  an  injury  to  the  vital 
parts  reflected  on  the  nerve  centres,  depressing  the  whole 
system  and  reducing  the  action  of  the  heart.  If  a  man  suf- 
fering from  a  severe  gun-shot  wound  were  carried  from  a 
house  to  a  train,  transported  fifteen  miles  in  a  baggage  car, 
and  taken  thence  to  a  house  some  distance  from  the  station, 
the  transportation  might  have  increased  the  shock." 

In  answer  to  the  question  whether  such  transportation 
would  not  necessarily  have  reduced  the  condition  of  a 
severely  wounded  patient,  the  witness  said,  ''Yes;  if  the 
scales  of  life  and  death  were  evenly  balanced,  such  trans- 
portation would  have  killed  the  patient  If  the  patient  had 
bridged  the  shock,  he  might  have  died  from'  gangrene  or 
blood-poisoning;  but  he  would  not  have  died  from  direct 
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injury  as  a  man  dies  who  is  shot  through  the  heart  or  brain. 
I  found  no  shot  that  had  entered  a  vital  part.  The  femoral 
artery  was  in  the  region  of  the  wound,  but,  if  it  had  been 
severed,  the  man  would  have  died  very  soon  after  the  wound. 
There  was  not  time  for  gangrene  or  blood-poisoning.  The 
man's  pulse  was  weak.  I  did  not  think,  until  the  second 
day  I  saw  him,  that  he  would  die.  The  thigh-bme  appeared 
shattered.  I  did  not  think  the  time  opportune  for  a  resec- 
tion." 

Dr.  T.  E.  McBrayer,  admitted  to  be  an  expert,  was  intro- 
duced by  the  State, and  testified  as  follows:  "I  was  called  to 
see  Jenks  Macobson  on  the  night  oT  January  6.  He  was  in 
the  house  of  Laura  Bridges  lying  on  some  old  quilts,  and 
suffering  intense  pain.  I  gave  him  spirits  and  injected  mor- 
phine. I  found  him  shot  in  the  lower  portion  of  the  upper 
third  of  the  thigh.  About  four  inches  of  the  bone  seemed 
shattered  and  riddled  with  shot.  I  told  him  that  there  was 
no  chance  for  him  except  amputation  or  resectioning.  He 
said  he  did  not  want  it  done,  but  wanted  to  go  to  Blacks- 
burg.  I  saw  him  next  morning  and  found  him  cheerful. 
He  said  he  had  had  a  good  night's  rest.  His  pulse  was  bet- 
ter. His  bladder  would  not  act,  appearing  somewhat  par- 
alyzed from  shock.  I  drew  his  water  and  sent  him  to  Blacks- 
burg.  If  an  operation  had  been  performed,  the  day  after 
he  was  shot  was  the  time  to  do  it;  I  do  not  know  that  it  could 
have  been  successfully  done  the  night  he  was  shot.  His 
pulse  and  condition  were  better  next  day.  A  gun-shot  wound 
like  that  would  likely  produce  death.  I  cannot  say  cer- 
tainly that  the  wound  was  mortal.  I  do  not  think  the 
moving  him  necessarily  produced  death,  though  it  would 
have  had  some  effect.  I  cannot  say  that  it  was  advisable  to 
move  him.  It  would  have  caused  worry  and  weariness  and 
made  the  shock  worse." 

The  State  introduced  testimony  tending  to  show  that  the 
defendant  was  the  person  who  fired  the  shot  at  the  deceased 
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on  the  6th  of  January,  1892.  Such  evidence  tended  to  show 
that  the  defendant  did  not  take  the  gun  for  the  purpose  of 
assaulting  the  deceased,  and  did  not  know  that  the  deceased 
was  at  the  house  of  Laura  Bridges  until  the  defendant  arrived 
there.  The  State  also  introduced  confessions  of  the  defend- 
ant, in  which  he  admitted  that  he  shot  the  deceased,  but  did 
not  intend  to  kill  hira.    The  defendant  offered  no  evidence. 

Counsel  for  defendant  asked  his  Honor  to  charge  the  jury 
as  follows : 

"1.  If  the  defendant  inflicted  a  wound  upon  Jenks  Macob- 
son  that  was  not  necessarily  mortal,  but  Macobson's  death 
was  immediately  caused  by  his  being  carried  from  Shelby 
to  Blacksburg  at  his  own  request,  the  defendant  is  not  guilty 
of  murder,  but  of  assault,  with  or  without  intent  to  murder, 
as  the  jury  may  find. 

"2.  If  the  defendant  did  inflict  a  mortal  wound  upon 
Jenks  Macobson,  but  the  immediate  cause  of  Macobson's 
death  was  his  transportation,  at  bis  own  request,  from  Shelby 
to  Blacksburg,  the  defendant  is  not  guilty  of  murder,  but  of 
assault,  with  or  without  intent  to  kill,  as  the  jury  may  find." 

The  Judge  charged  the  jury  as  follows : 

"  1.  Murder  is  where  a  person  of  sound  mind  and  discre- 
tion unlawfully  killeth  any  reasonable  creature  in  being 
and  under  the  peace  of  the  State  with  malice  aforethought, 
either  expressed  or  implied. 

*^2,  By  sound  mind  and  discretion  is  meant  that  the  one 
doing  the  killing  must  have  a  will,  a  legal  discretion. 

'^  3.  There  must  be  an  actual  killing,  not  that  death  should 
be  caused  by  direct  violence.  It  is  sufficient  if  the  acts  done 
endanger  life  and  prove  fatal. 

"4.  Malice  is  of  two  kinds,  express  and  implied  by  law, 
and  malice  is  a  wicked  intention  to  do  an  injury.  Express 
malice  is  where  a  party  evinces  an  intention  to  commit  a 
crime.  Implied  malice  is  where  a  person  commits  an  act 
unaccompanied  with  any  circumstances  justifying  its  com- 
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mission.  The  law  presumes  that  he  acted  advisedly  and 
intended  the  consequences  produced  by  his  act. 

*  5.  The  defendant  is  presumed  to  be  innocent  until  the 
contrary  is  proved  beyond  a  reasonable  doubt;  so  that  your 
inquiry  is,  first,  is  Jenks  Macobson  dead?  Second,  if  so, 
was  his  death  produced  by  the  unlawful  act  of  the  defendant? 

"6.  Has  the  State  satisfied  you  that  Jenks  Macobson  is 
dead  ?  For  this  the  State  relies  upon  the  evidence  of  Dr. 
Ramseur. 

"7.  Did  defendant  on  night  of  January  6  shoot  Macobson, 
as  alleged,  with  powder  and  shot,  wounding  him  in  the 
thigh,  and  did  that  wound,  so  inflicted,  cause  the  death  of 
MacobscMi?  If  so,  nothing  else  appearing,  he  would  be 
guilty  of  murder. 

"8.  Defendant  denies  the  shooting.  Has  the  State  satis- 
fied you,  beyond  a  reasonable  doubt,  that  he  did  do  it?  If 
it  has  not,  it  will  be  your  duty  to  acquit.  To  establish  this 
fact,  the  State  relies  upon  some  circumstantial  evidence  and 
some  confessions,  or  rather  statements,  made  by  defendant. 

"  9.  Circumstantial  evidence  is  inherently  not  as  strong  as 
direct  or  positive.  Still,  if  it  excludes  from  the  mind  of  the 
jury  every  reasonable  hypothesis  consistent  with  innocence, 
it  is  your  duty  to  be  governed  by  it. 

"10.  Did  the  defendant  that  night  go  to  the  house  of 
Bridges,  where  Macobson  was,  stand  outside  with  a  loaded 
gun,  and  when  Macobson  came  out  did  he  shoot  him  in  the 
thigh,  inflicting  the  wound  as  testified  to  by  Dr.  Ramseur  and 
Dr.  McBrayer,  and  from  that  wound  did  Macobson  die?  If 
so,  the  defendant  is  guilty  of  murder,  and  it  will  be  your 
duty  to  convict. 

"  11.  Has  the  State  satisfied  you  that  the  deceased  came  to 
his  death  from  a  gun-shot  wound  at  the  hands  of  defendant? 
If  so,  the  law  presumes  the  malice  and  the  defendant  is  guilty 
of  murder.  If  Jenks  Macobson  did  not  die  of  the  wound, 
but  of  something  else,  then  the  defendant  is  not  guilty  of 
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murder.  In  such  case,  you  can  find  him  guilty  of  secret 
assault  or  of  assault  with  a  deadly  weapon.  If  the  defendant 
secretly  lay  in  wait  for  the  deceased  and  shot  him,  but  the 
deceased  did  not  die  of  the  wound,  the  defendant  is  guilty 
of  secret  assault.  If  the  defendant  fired  at  the  deceased  with- 
out malice,  express  or  implied,  and  the  deceased  did  not  die 
of  the  wound,  the  defendant  is  guilty  of  a  simple  assault  with 
a  deadly  weapon." 

The  jury  was  out  about  three  hours,  returned,  saying  they 
had  not  agreed,  and  asked  for  further  instructions.  His 
Honor  charged  the  jury  that  "if  the  defendant  lay  in  wait 
for  the  deceased  and  shot  him  and  the  deceased  died  of  the 
wound,  the  defendant  is  guilty  of  murder.  If  the  defendant 
simply  fired  at  Jenks  Macobson  and  Macobson  did  not  die, 
defendant  is  guilty  only  of  simple  assault.  If  he  died,  the 
defendant  is  guilty  of  murder." 

The  defendant  excepts  to  the  fact  that  the  Judge  declined 
to  charge  the  jury  as  requested  by  the  defendant  in  his 
prayers  for  instructions,  and  also  because,  in  the  supplement- 
ary instructions  to  the  jury,  he  failed  to  charge  them  specifi- 
cally that  if  another  cause  than  the  wound  intervened  and 
produced  the  death  of  the  deceased,  the  defendant  would  not 
be  guilty  of  murder. 

Verdict  of  guilty  ;  motion  for  a  new  trial  overruled,  and 
appeal  by  defendant. 

The  Attorney  Oeneraly  for  the  State. 

Mr,  Oeorge  A,  Frick  (by  brief),  for  defendant. 

BuRWELL,  J. :  We  have  carefully  considered  the  record  in 
this  case,  with  the  assistance  of  the  argument  and  br'ef  of 
the  prisoners's  counsel,  and^find  no  error. 

In  Baker's  case  (i  Jones  267)  it  is  decided  that<  when  the 
wound  is  adequate  and  calculated  to  produce  death,  it  will 
be  no  excuse  to  show  that  had  proper  caution  and  attention 
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been  given,  a  recovery  might  have  been  effected.  Neglect 
or  maltreatment  will  not  excuse,  except  in  cases  in  which 
doubt  exists  as  to  the  character  of  the  wound. 

In  that  case  the  testimony  of  the  physician  was  that  the 
wound  was  a  mortal  one,  and  that  the  deceased  died  from  its 
eflFects.  "  He  could  not  say  whether  or  not,  under  skilful 
treatment,  he  would  have  recovered ;  worse  cases  are  reported 
as  having  been  cured  by  treatment."  Hence  it  was  not, 
according  to  the  physician's  statement  in  that  case,  a  wound 
necesmrily  mortal,  but  one  '^  calculated  and  adequate  to  pro- 
duce death,"  and  in  that  sense  a  mortal  wound,  of  which  the 
deceased  died. 

The  testimony  in  the  case  before  us  is  that  the  wound 
inflicted  on  the  deceased  by  the  prisoner,  as  the  jury  have 
found,  was  "calculated  and  adequate  to  produce  death." 
One  physician  (Dr.  D.  S.  Ramseur)  testified  that  it  was  a 
mortal  wound,  and  that  deceased  died  of  it.  The  other  phy- 
sician stated  that  when  he  first  saw  the  deceased,  soon  after 
the  wounding,  he  told  him  "  that  there  was  no  chance  for  him 
except  amputation  or  resectioning."  He  further  stated  that 
"  a  gun-shot  wound  like  that  would  likely  produce  death," 
and  added  that  he  could  not  say  certainly  that  the  wound 
was  mortal. 

It  appears,  therefore,  that  all  the  testimony  on  the  trial  was 
to  the  effect  that  the  wound  of  the  deceased  was  "adequate 
and  calculated  to  produce  death." 

The  theory  of  the  defence  was  that  the  death  of  the 
deceased  was  caused  immediately  by  his  being  carried  to 
Blacksburg  while  suffering  from  the  shock  of  the  wound  ; 
and  it  was  insisted  that  if  this  removal  to  Blacksburg,  which 
was  the  voluntary  act  of  the  deceased,  so  aggravated  the 
effect  of  the  wound  as  to  cause  it  to  pro'luce  death,  while  if 
no  such  removal  had  occurred,  and  proper  treatment  had 
been  bestowed,  he  would^  have  recovered,  this  defendant 
would  not  be  guilty,  for  the  law  would  attribute  the  death» 
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as  it  was  contended,  not  to  the  remote  act  of  the  defendant, 
but  to  that  which  was  the  more  immediate  cause,  to-wit,  his 
voluntary  exposure  of  himself  to  fatigue  and  worry  while 
still  under  the  first  effects  of  the  wound. 

It  is  true  that  if  one  man  inflicts  a  mortal  wound,  of  which 
the  victim  is  languishing,  and  then  a  second  kills  the  de- 
ceased by  an  independent  act,  the  first  cannot  be  said  to 
have  killed.  State  v.  SccUeSy  5  Jones,  420  cited  by  defendant's 
counsel. 

It  is  also  true,  that  if  injuries  are  inflicted  on  a  persoii 
which  are  not  sufficient  of  themselves  to  cause  death,  and 
the  injured  person  voluntarily,  and  of  his  own  accord,  sa 
exposes  himself  as  to  produce  death,  the  one  who  inflicted 
the  injuries  is  not  guilty  of  the  killing,  even  if  the  inflietion 
of  the  injuries  was  the  motive  for  the  voluntary  exposure. 
State  V.  Preslar^  3  Jones,  421,  cited  by  defendant's  coun- 
sel. But  it  is  not  true  that  it  a  wound  be  inflicted  which 
is  ''adequate  and  calculated  to  produce  death,"  and  death 
ensues  as  the  result  of  the  wound,  the  person  who  inflicted 
the  wound  can  exonerate  himself  by  showing  that  some  con- 
duct of  the  wounded  man,  or  his  attendants,  lessened  the 
chances  of  his  surviving  his  injuries,  and  thus  caused  the 
death.     Baker's  ca\e,  »upra. 

Hence,  if  it  be  conceded  that  the  removal  of  the  deceased 
from  Shelby  to  Blacksburg,  at  his  own  request  (a  harmless 
act  in  itself),  caused  the  wound— a  dangerous  one — ^to  pro- 
duce death,  the  dying  is  by  the  law  attributed  to  the  wound, 
and  the  guilt  is  imputed  to  him  who  inflicted  it. 

His  Honor,  therefore,  properly  refused  the  instructions 
asked  for  by  defendant's  counsel.  There  was  no  evidence  of 
any  intervening  cause  to  which  the  death  could  be  attributed 
under  the  rules  of  law  as  laid  down  in  Baker's  case,  «upra. 

The  charge  given  to  the  jury  by  his  Honor  was  not  ex- 
cepted to.  It  was  certainly  a  fair  exposition  of  the  law  appli- 
cable to  the  facts  of  the  case. 
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The  exception  of  the  defendant  that  his  Honor  failed  "  in 
the  supplementary  instructions"  to  charge  the  jury  "that  if 
another  cause  than  the  wound  intervened  and  produced  the 
death  of  the  deceased,  the  defendant  would  not  be  guilty  of 
murder,"  is  untenable,  for  the  reason  that,  as  above  stated ^ 
there  was  no  evidence  of  any  intervening  agency  which  the 
law  would  recognize  as  the  cause  of  the  death. 

No  Error.  Affirmed. 


THE  STATE  v.  ELIZABETH  YOUNG. 

Charge  in  Writing, 

At  the  request  of  counsel,  made  in  apt  time,  the  Court  must  put  its 
entire  charge  to  the  jury  io  writing,  and  it  is  error  to  charge  them 
orally  upon  any  point  when  they  return  into  Court  for  instruction. 

This  was  an  indictment  for  homicide,  tried  at  the  Fall 
Term,  1892,  of  Union  Superior  Court,  before  Oraves,  J. 

There  was  a  verdict  of  guilty,  and  defendant  appealed 
upon  the  grounds  set  out  in  the  opinion.^ 

Tlie  Attorney  Generaly  for  the  State. 
Mr,  R,  H.  Battley  for  defendant. 

BuRW^KLL,  J. :  The  prisoner's  counsel,  in  apt  time,  requested 
his  Honor  to  put  his  "entire  charge"  in  writing,  and  pur- 
suant to  this  request  the  charge  in  chief  was  written  out  and 
read  to  the  jury  and  they  withdrew.  The  "case  on  appeal,"^ 
which  we  must  accept  as  an  exact  account  of  the  proceed- 
ings on  trial,  states  that  after  the  jury  had  been  out  forsomo 
time,  they  "  returned  into  Court  and  asked  for  further  instruc- 
tion as  to  the  difference  between  manslaughter  and  murder^ 
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and  his  Honor  proceeded  to  comply  with  their  request,  but 
failed  to  reduce  his  charge  to  the  jury  to  writing,  as  he  bad 
been  requested  to  do,  to  which  the  defendant  excepted." 

In  Drake  v.  Connelly,  107  N.  C,  463,  it  was  decided  that 
the  refusal  to  put  the  charge  in  writing  and  read  it  to  tbe 
Jury,  if  the  request  that  this  should  be  done  was  made  in 
apt  time,  entitled  a  party  in  a  civil  suit  to  a  new  trial,  for  the 
reason  that  such  refusal  would  be  plainly  a  violation  of  Th 
Code,  §  414. 

If  this  is  true  in  a  civil  suit,  much  more  is  it  true  iu  a 
<;riminal  action  where  life  and  liberty  are  involved.  Tbe 
question,  then,  is  did  his  Honor  fail  or  refuse  to  comply  with 
this  request. 

We  think  a  reasonable  construction  of  this  section  of  The 
Code  requires  that  we  should  hold  that  a  request  that  his 
Honor  would  reduce  "  his  entire  charge"  to  writing  proffered 
to  him  at  the  close  of  the  evidence,  as  was  done  in  this  case, 
was  notice  to  him  that  the  prisoner's  counsel  desired  that  all 
that  he  purposed  saying  to  the  jury  on  the  law  as  applicable 
to  the  facts,  both  his  original  charge  and  any  further  instruc- 
tion he  might  feel  called  upon  to  give  the  jury,  should  be 
written  out  and  read  to  them.  We  do  not  think  it  was 
incumbent  on  the.  counsel  to  repeat  his  request  when  tbe 
jury  came  back  into  Court  and  asked  for  further  instructions. 
He  had  reason  to  suppose,  as  we  think,  that  if  his  Honor 
thought  that  the  charge  he  had  read  to  the  jury  covered  tbe 
matter  about  which  they  seemed  in  doubt,  he  would  content 
himself  with  re-reading  that  portion  of  his  written  charge 
which  was  applicable.  And  we  think  counsel  was  justiBed 
in  presuming  that  if  the  request  for  additional  instructions 
made  him  conclude  that  the  charge  which  he  had  made  was 
defective,  or  could  be  amplified  so  as  the  better  to  aid  the 
jury,  his  Honor  would  make  written  amendments,  so  that 
then,  if  counsel  thought  best,  the  whole  charge  might  be 


SEPTEMBER  TERM,  1892.  717 

State  v.  Youno. 

given  to  the  jury,  as  provided  in  chapter  137,  Laws  of  1885 
(Clark's  Code,  page  390). 

The  case  made  out  by  the  prisoner's  counsel,  and  duly 
served  on  the  representative  of  the  State  in  this  prosecution,, 
and  not  excepted  to,  states  that  the  prisoner's  counsel  entered 
an  exception  when  this  oral  supplemental  charge  was  so 
given.  Whatever  may  be  the  facts,  we  must  consider  the 
case  as  i^  is  presented  to  us  in  the  record,  and  are  not  at  liberty 
to  assume  that  no  such  exception  was  then  made,  because  wo 
may  feel  sure  that  the  learned  Judge  would  certainly  have- 
put  his  supplemental  instruction  in  writing  it  his  attention 
had  been  called  to  the  matter  by  an  exception  entered  at  the 
time. 

We  find  that  this  view  of  the  matter  is  sustained  by  the 
authorities.  Mr.  Thompson,  in  his  work  on  Trials,  sectiona 
2375,  2376  and  2377,  says :  "  Statutes  exist  in  several  of  the 
States  requiring  the  Judge  to  deliver  his  instructions  to  the 
jury  in  writing.  These  statutes  are  mandatory,  and  where 
they  exist  the  giving  of  an  oral  instruction  is  error,  for  which  a 
judgment  will  be  reversed.  They  mean  that  the  whole  charge 
must  be  in  writing,  and  that  it  should  be  delivered  to  the 
jury  literally  as  it  is  written.  *  *  *  in  short,  all  the  casea 
agree  that  statutes  of  this  kind,  in  criminal  cases,  where  the 
accused  is  not  presumed  to  waive  any  of  his  legal  rights,, 
must  be  strictly  complied  with.  The  Judge  must,  both  in 
civil  and  criminal  cases,  deliver  his  charge  to  the  jury  as  it 
has  been  toritten,  and  not  write  it  out  afterwards  as  he  deliv- 
ered it.  Under  such  a  statute  it  is  not  allowable  for  the 
Judge  to  give  the  chief  instructions  in  writing,  and  thcD 
to  add  orally  supplementary  instructions  asked  for  by  the 
parties.  Nor  may  he  give  written  instructions  to  the  jury 
and  then  explain  or  modify  them  orally.  In  like  manner^ 
under  a  statute  requiring  the  Judge  to  charge  the  jury  in 
writing,  "if  required  by  either  party,"  it  is  error,  where  coun* 
sel  have  properly  signified  their  desire  that  the  charge  should 
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be  in  writing,  for  the  Judge  to  give  a  verbal  charge,  or  to  give 
a  written  charge,  accompanied  with  verbal  explanations  or 
modifications.  The  charge,  and  every  modification  of  it,  must 
be  in  writing  if  required." 

And  in  Oun^  v.  Clark,  90  N.  C,  355,  it  is  said  "  that  what 
he  (the  Judge)  may  tell  the  jury  in  matters  of  l^w  for  their 
information  and  guidance  must  be  written  and  read,  so  be  is 
not  permitted  to  add  to,  take  from,  modify  or  explain  what 
he  deliyered  as  his  charge,  for  this  would  be  to  change,  per- 
haps, the  meaning  which  would  otherwise  be  ascribed  to  the 
writing,  and  produce  the  very  Aiischief  intended  to  be  rem- 
edied." 

In  WheaUey  v.  West,  Gl  Ga.,  401,  it  is  said  of  the  provisions 
of  the  statute  of  that  State,  which  are  similar  to  ours,  that 
"  they  entitle  the  counsel  to  have  the  written  word  instead  of 
oral  tradition.  They  pro^de  for  preserving  and  handing 
down  the  word  as  a  sure  and  enduring  memorial  of  what 
was  actually  delivered." 

We  think  the  prisoner  is  entitled  to  a  new  trial,  and  it  is 
so  ordered.  New  Trial. 


STATE  V.  ANN  VOSBURG. 


Indictment  under  Section  1070  of  The  Code — Larceny  at  Com- 
mon Law, 

Section  1070  of  T?ie  Code,  preecribing  a  penalty  for  entering  the  lands  of 
another  and  carrying  off  wood  or  any  other  kind  of  property 
whatsover  growing  or  being  thereon,  does  not  contemplate  or  em- 
brace Buch  taking  and  carrying  away  of  money;  it  means  such 
property  as  was  not,  at  common  law,  subject  to  larceny. 
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Criminal  action,  tried  at  Fall  Term,  1892,  of  the  Superior' 
Court  of  Gaston  County,  before  OraveSy  J. 

The  first  count  of  the  bill  of  indictmeut  is  as  follows : 

The  jurors,  etc.,  present  that  Ann  Vosburg,  etc.,  "  with 
force  and  arms,  at  and  in  said  county,  unlawfully  and  wil- 
fully did  enter  upon  the  lands  of  one  R.  V.  Cannon,  she,  the 
said  Ann  Vosburg,  not  being  then  and  there  the  owner  or 
bona  fide  claimant  of  said  lands,  and  then  and  there  feloni- 
ously, unlawfully  and  wilfully,  with  a  felonious  intent  did 
carry  oflF  one  hundred  dollars  of  money,  of  the  value  of  one 
hundred  dollars,  of  the  goods  and  chattels  of  the  said  R.  V. 
Cannon,  said  money  being  then  and  there  on  said  lands,  con- 
trary to  the  form  of  the  statute,"  etc.  The  second  count  was 
for  larceny  at  common  law. 

There  was  a  verdict  of  not  guilty  of  larceny,  and  not  guilty 
of  the  felony  charged  in  the  first  count,  but  guilty  of  a  mis- 
demeanor under  the  first  count. 

The  defendant  then  moved  to  set  aside  the  verdict,  and 
moved  for  a  new  trial  on  grounds  not  necessary  to  be 
stated  here.  Motion  refused  and  defendant  excepted.  The 
defendant  then  moved  in  arrest  of  judgment  for  that — 

1.  The  bill  of  indictment  was  drawn  under  section  1070  of 
The  Code  for  the  taking  of  mo»ey,  whereas  the  taking  of 
money  was  not  contemplated  by  this  section. 

2.  Sections  1070  and  1120  of  The  Code  are,  taken  together, 
the  old  Act  of  1866,  ch.  60,  and  the  State  must  charge  in  the 
bill  of  indictment  and  prove  that  the  defendant  had  been, 
before  the  taking,  forbidden  to  enter  the  lands.  Motion 
refused ;  defendant  excepted  and  appealed  from  the  judg- 
ment pronounced. 

The  Attorney  General^  for  the  State. 
Mr,  George  F.  Bason,  for  the  defendant. 

MacRak,  J. :  Section  1070  of  The  Code,  under  which  the 
bill  of  indictment  is  framed,  is  in  these  words:  "  If  any  per- 
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son,  not  being  the  present  owner  or  bona  fide  claimant  thereof, 
shall  wilfully  and  unlawfully  enter  upon  the  lands  of 
another  and  carry  off,  or  be  engaged  in  carrying  off,  any 
wood  or  other  kind  of  property  whatsoever,  growing  or  being 
thereon,  the  same  being  the  property  of  the  owner  of  the 
premises,  or  under  his  control,  keeping  or  care,  such  person 
shall,  if  the  act  be  done  with  felonious  intent,  be  guilty  of 
laroeny  and  punished  as  for  that  offence.  And  if  not  done 
with  such  intent  shall  be  guilty  of  a  misdemeanor."  There 
was  a  verdict  of  not  guilty  of  larceny,  and  this  disposes  of 
the  second  count  of  the  bill.  The  motion  in  arrest  of  judg- 
ment is  directed  to  the  first  count  upon  which  the  defendant 
was  found  guilty  of  a  misdemeanor,  and  not  guilty  of  the 
felony  charged  therein. 

The  first  ground  upon  which  the  motion  in  arrest  is 
based,  is:  *'The  bill  of  indictment  was  drawn  under  section 
1070  of  The  Code  for  the  taking  of  money,  whereas  the  taking 
of  money  was  not  contemplated  by  this  section."  This  stat- 
ute is  part  of  the  Act  of  1866,  ch.  60,  entitled  "An  Act  to 
prevent  wilful  trespasses  on  land  and  stealing  any  kind  of 
property  therefrom."  It  was  originally  inserted  in  the  mid- 
dle of  said  act,  which  is  now  section  J 120  of  The  Code,  the 
caption  of  which  is,  "  Trespass  on  land  without  a  license, 
after  being  forbidden,  a  misdemeanor."  It  was  properly 
placed  as  an  independent  section  (1070)  in  The  Code.  We 
refer  to  the  captions  of  these  acts,  not  as  parts  of  the  acts,  but 
as  proper  to  be  considered  in  reaching  the  true  intent  and 
meaning  of  the  statute  where  the  same  is  not  clear  and  certain. 

No  latitude  of  construction  is  permitted  in  the  interpreta- 
tion of  a  penal  statute;  it  must  be  construed  strictly  ''to 
carry  out  the  obvious  intention  of  the  Legislature  and  be  con- 
fined to  that."  The  obvious  intent  of  the  act  was  to  prevent 
the  wilful  and  unlawful  entry  upon  land  of  another,  and  the 
taking  and  carrying  away  of  such  articles  as  were  not,  at 
common  law,  or  by  previous  statute,  the  subject  of  larceny. 
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The  Act  of  1811  (section  1069  of  The  Code)  had  made  the 
stealing  of  growing  crops  and  vegetables,  or  other  products 
cultivated  for  food  or  market,  larceny.  There  were  other 
things  which  were  attached  to  the  land,  as  wood  in  growing 
trees,  plants,  shrubs  and  flowers  growing,  minerals  and  metals, 
fences  and  other  erections  not  growing,  but  being  on  the  land 
and  in  contemplation  of  the  common  law  part  of  the  land, 
and  not  subjects  of  larceny. 

The  general  rule  in  the  interpretation  of  statutes  is  that 
"when  there  are  general  words  following  particular  and 
specific  words,  the  former  must  be  confined  to  things  of  the 
same  kind."  Sutherland  on  St.  Cju.,  §  268.  When  particu- 
lar words  of  a  statute  are  followed  by  general,  as,  if  after  the 
enumeration  of  classes  of  persons  or  things,  it  is  added,  '*  and 
all  others,"  the  general  words  are  restricted  in  meaning  to 
objects  of  like  kind  with  those  specified. 

To  apply  the  rule  to  our  present  inquiry,  while  the  words 
"or  other  kind  of  property  whatsoever"  are  very  wide  in- 
their  scope,  the  interpretation  of  a  criminal  statute  requires- 
us  to  restrict  their  meaning  to  property  of  like  character  with 
that  mentioned  by  name,  the  character  being  that  of  chattels 
real,  connected  in  some  way  with  the  land,  or  which  once 
had  been  so  connected  and  were  now  severed  therefrom ;  but 
by  no  rule  of  construction  could  money  be  considered  to  be 
included  in  the  general  words  of  the  statute.  It  follows, 
then,  that  the  judgment  must  be  arrested,  and  we  are  relieved 
from  the  necessity  of  considering  the  other  exceptions. 

It  may  be  as  well  to  say  that  the  instruction  asked  and 
refused,  assuming  some  assent  of  the  wife  of  the  prosecutor 
to  the  taking,  was  not  warranted  in  the  evidence  as  reported 
in  tlie  case  on  appeal,  and  that,  while  there  was  no  evidence 
of  an  unlawful  or  wilful  entry,  the  defendant  seems  not  to^ 
have  asked  any  instruction  to  the  jury  on  that  point,  and  not 
to  have  mentioned  it  until  after  the  verdict  of  guilty. 

Judgment  Arrested. 
111—46 
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STATE  V.  T.  M.  FRIZELL. 

Bill  of  Indictvient —  Wiine89es — Evidence — Praciice — Solicitor— 

Grand  Jury — Charge — Exception. 

1.  When  there  are  two  defendants,  and  the  bill  of  indictment  shows 
they  were  "  aworn  and  examined,"  and  the  grand  jur^  ignored 
the  bill  as  to  one  and  found  a  true  bill  as  to  the  other,  there  is  no 
presumption  of  law  that  the  latter  defendant  was  examined 
against  himself,  and  a  motion  to  quash  and  to  arrest  judgment  on 
this  account  were  both  properly  refused. 

"2.  The  practice  of  sending  co-defendants  to  the  grand  jury  to  testify 
against  each  other,  while  allowable  is  not  commended.  They  may 
be  compelled  to  so  testify  unless  their  evidence  tends  to  criminate 
themselves. 

•8.  It  is  not  necessary  that  it  should  appear  that  the  State's  witneesa 
were  sent  before  the  grand  jury  by  the  Solicitor. 

4.  A  general  exception  or  '*  broad-side  challenge"  to  the  charge  of  the 
Court  is  ineffectual. 

^.  As  a  matter  of  practice  the  Supreme  Court  will  not  hereafter  send 
down  a  certiorari  to  supply  defects  in  the  record  unless  sufficient 
excuse  therefor  is  made  to  appear,  but  will,  on  motion  of  the 
Attorney  General  or  adverse  party,  dismiss  the  appeal. 

This  was  an  indicttment  for  an  affray  tried  before  Bynwn, 
J.,  at  Fall  Term,  1892,  of  Jackson  Superior  Court. 
The  facts  are  stated  in  the  opinion. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J. :  The  indictment  was  drawn  for  an  afiFray  against 
the  defendant  and  one  Jones.  On  the  back  of  the  bill  the 
names  of  four  witnesses  are  marked  as  sworn  and  examined. 
Two  of  these  were  the  defendant  and  said  Jones.  Presum- 
ably, they  were  sent  to  be  examined  as  witnesses  against  each 
other,  as  is  not  unusual  on  a  trial  before  the  petit  jury.  The 
grand  jury  returned  a  true  bill  as  to  the  defendant,  but 
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ignored  the  bill  as  to  Jones.  The  defendant  thereupon 
moved  to  quash,  because  *'the  back  of  the  bill  showed  that 
the  defendant  was  a  witness  against  himself  before  the  grand 
jury."  This  motion  being  denied,  a  motion  on  the  same 
ground  was  renewed  in  arrest  of  judgment. 

There  was  no  error  in  refusing  these  motions.  There 
being  two  defendants  in  the  bill,  there  was  no  presumption 
that  the  defendant  was  examined  against  himself.  If  there 
was  ground  for  such  allegation,  it  was  competent  to  have 
summoned  the  foreman  or  any  other  member  of  the  grand 
jury  to  show  the  fact,  and  the  bill  should  of  course  have  been 
quashed  if  this  had  been  true.  There  is  no  presumption, 
either  of  law  or  fact,  that  the  grand  jury  were  so  ignorant  as 
to  examine  a  defendant  as  a  witness  against  himself,  or  that 
the  defendant  would  answer  such  question.  The  grand 
jurors  were  doubtless  men  of  fair  intelligence,  many  of 
whom  had  often  seen  trials  for  affrays  before  the  petit  jury 
and  who  were  aware  that  one  defendant  could  be  examined 
against  the  other,  though  not  against  himself.  The  defend- 
ant could  have  proved  it  by  his  own  testimony,  as  well  as  by 
that  of  a  member  of  the  grand  jury,  if  he  had  in  truth  been 
examined  against  himself.  He  did  not  do  this,  and  it  cer- 
tainly does  not  appear  "by  the  back  of  the  bill"  that  he  was 
so  examined. 

The  practice  of  sending  defendants  in  indictments  for 
affrays  before  the  grand  jury  as  witnesses  against  each  other, 
is  not  to  be  commended,  since  the  parties  have  not  counsel 
present  to  prevent  their  testifying  against  themselves.  Yet 
there  is  nothing  which  renders  incompetent  as  evidence 
before  that  body  any  evidence  which  is  permissible  before  the 
petit  jury.  We  can  do  no  more  than  recommend  caution 
in  its  use.  The  defendant  relies  upon  a  dictum  in  Slate  v. 
Krider,  78  N.  C,  481,  questioning  this  practice  under  the 
Act  of  1866.  But  that  act  has  since  been  changed  and  mod- 
ified in  many  particulars.    Ashe,  J.,  in  State  v.  Smith,  86 
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N.  C,  705,  has  reviewed  that  act  with  the  several  amend- 
ments thereto,  and  holds  that  one  defendant  is  competeDt 
and  compellable  to  testify  for  or  against  a  co-defendant,  pro- 
vided his  testimony  does  not  criminate  himself.  The  bur- 
den was  on  the  defendant  here,  in  support  of  his  motion,  to 
show  that  he  gave  evidence  to  criminate  himself.  This,  as 
we  have  said,  he  has  not  done. 

There  is  also  alleged,  as  ground  for  the  motion,  that  it  does 
not  appear  that  the  witness  was  sent  before  the  grand  jury 
by  the -Solicitor.  It  is  not  necessary  that  it  should  so  appear. 
Even  the  express  requirement  that  the  foreman  shall  mark 
on  the  indictment  the  names  of  the  witnesses  sworn  and  sent 
is  held  merely  directory^  and  the  omission  to  observe  is  not 
ground  to  quash  the  indictment.  State  v.  Hines,  84  N.  C, 
810.  The  "  broad-side  "  challenge  to  the  charge  has  beeu 
held  inefiFective  in  McKinnonv.  Morrison,  104  N.  C,  354,  and 
in  the  dozens  of  cases  before  and  since.  If  an  exception  to 
the  charge  is  worth  taking  at  all,  it  is  worth  the  while  of 
counsel  making  it  to  take  enough  thought  to  point  out  the 
alleged  error  for  the  benefit  of  the  opposite  party  and  of  the 
appellate  Court.  Especially,  as  ten  days  are  allowed  in  which 
to  consider  the  charge  and  assign  errors  therein.  Lowe  v. 
EUioit,  107  N.  C,  718,  and  other  cases  cited  in  Clark's  Code 
(2d  Ed.,  383).  A  review  of  the  charge  in  this  case  shows, 
however,  in  fact  that  there  is  no  error. 

This  is  a  proper  case  in  which  again  to  call  the  attention  of 
appellants  to  the  want  of  care  which  is  often  displayed  in 
making  up  transcripts  for  this  Court,  especially  in  criminal 
cases.  An  appellant  does  not  do  his  duty  by  simply  taking 
an  appeal  and  leaving  it  to  the  Clerk  to  send  up  what  he  may 
deem  necessary.  Wilson  v.  Seagle,  84  N.  C,  110;  Broadfoot 
V.  McKeithan,  92  N.  C,  561.  It  is  the  appellant's  duty  to  see 
that  the  record  is  properly  and  suflBciently  made  up  and 
transmitted.  The  requisites  of  the  transcript  on  appeal  are 
stated  in  State  v.  Butts,  91  N.  C,  524,  which  is  now  again 
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called  to  the  attention  of  Clerks  and  appellants.  In  the 
present  case,  this  Court  ex  mero  motu  corrected  the  defect  by  a 
certiorari.  Hereafter  the  Court  will  dismiss  the  appeal  or 
affirm  the  judgment,  as  the  case  may  be,  when  the  record  is 
defective  in  any  material  particular,  in  all  cases  in  which 
the  Attorney  General,  or  the  opposite  party  (in  civil  cases) 
sees  proper  to  make  such  motion,  unless  sufficient  excuse  for 
the  apparent  laches  is  shown.  A  party  is  not  entitled,  by 
his  own  gross  carelessness,  to  obtain  a  delay  of  six  months. 

No  Error. 


STATE  V.  MALETHA  CODY. 

Fornication  and  Adultery — Oriminal  Intent — Indictment — Spe- 
cial Verdict. 

1.  In  an  indictment  for  fornication  and  adultery,  the  State  is  not  required 

to  prove  criminal  intent.  The  intent  is  inferred  from  the  facts 
proved  of  habitual  sexual  intercourse  between  persons  unmarried; 
and  any  extenuating  circumstances  must  be  shown  by  the 
defendant. 

2.  When  in  such  indictment  the  jury  returned  a  special  verdict,  finding 

that  the  defendant  was  married  to  one  G.,  who  had  living  at  that 
time  another  wife,  but  that  they  did  not  know  whether  she  knew 
of  this  fact  or  not :  Held^  that  there  should  have  been  a  verdict  of 
guilty,  since  it  was  incumbent  on  the  defendant  to  show  that  she 
did  not  know  of  it. 

This  was  an  indictment  for  fornication  and  adultery, 
tried  at  the  Fall  Term,  1892,  of  Graham  Superior  Court, 
before  Bynumy  J. 

The  jury  returned  a  special  verdict,  finding,  among  other 
things,  that  the  defendant  Martha  Cody  was  married  to  one 
Joseph  Green,  he  at  that  time  being  the  husband  of  another 
woman,  and  that  they  did  not  know  whether  Martha  Cody 
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knew  of  the  existence  of  sucb  former  marriage  or  not.  Upon 
this  verdict  the  Court  adjudged  the  defendant  not  guilty, 
and  the  Solicitor  appealed. 

.    The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J.:  In  Stale  v.  Cutshally  109  N.  C,  764,  it  is  said 
**  the  fact  is  not  to  be  lost  sight  of  that  in  an  indictment  for 
fornication  and  adultery,  the  State  is  not  called  on  to  prove 
a  criminal  intent.  The  case  is  made  out  when  it  is  shown 
that  a  man  and  a  woman,  not  being  married  to  each  other, 
habitually  engaged  in  sexual  intercourse.  That  this  is  ^  lewd 
'  and  lascivious  '•  is  not  required  to  be  shown,  but  it  is  an  infer- 
ence of  law  from  the  facts  proved,  as  with  '  malice'  in  indict- 
ments for  homicide,  even  though  in  the  latter  case  an  intent 
must  be  charged.  As  to  this  ofifence  (fornication  and  adul- 
tery) no  intent  is  required  to  be  charged  or  proved."  In  the 
ease  quoted,  as  in  the  one  now  before  us,  the  male  defendant 
had  gone  through  a  form  of  marriage  with  the  female  defend- 
ant which  was  a  nullity,  because  his  lawful  wife  was  living. 
The  Court  go  on  in  Cutshall's  case,  «apra,  to  say:  "Either 
party  may  avoid  such  legal  conclusions  by  showing  that  he 
(or  she)  was  insane,  idiotic,  or  ignorant  of  the  facts.  But 
such  want  of  intent  cannot  enure  to  the  benefit  of  the  other 
party  who  had  the  intent." 

In  the  present  instance,  it  is  found  by  the  special  verdict 
that  the /erne  defendant  was  living  for  months  in  illicit  sexual 
intercourse  with  another  woman's  husband.  The  State  has 
proven  all  that  was  incumbent  on  it  to  show  the  defendant's 
guilt.  She  has  not  withdrawn  herself  from  liability  for  such 
conduct  either  by  showing  that  she  was  insane,  idiotic,  or 
that,  without  fault  on  her  part,  she  was  ignorant  that  the  man 
was  married  to  another.  The  jury  say  that  they  are  left  in 
ignorance  on  that  point.    There  is,  therefore,  nothing  shown 
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which  withdraws  the  woman  from  the  criminal  responsibility 
which  arises  from  the  finding  that  she  lived  for  several 
months  in  sexual  intercourse  with  a  man  to  whom  she  was 
not  legally  married. 

Upon  the  special  facts,  found  a  verdict  of  guilty  should  have 
been  entered.  The  case  will  be  remanded  that  it  may  be  so 
entered  by  the  Court  below. 

When  this  action  was  tried  below,  we  presume  that  his 
Honor  did  not  have  "State  v.  CiUshall"  before  him. 

Per  Curiam.  Reversed. 


THE  STATE  v.  W.  M.  HAYES. 

Indictment  for  Larceny — Charge — Intent — Possession, 

1.  In  a  trial  on  an  indictment  for  larceny  of  an  ox,  the  Court  charged 

that  if  defendant  got  possession  under  a  contract  of  purchase  he 
was  not  guilty:  Held,  to  be  no  proper  response  to  the  prayer  of 
defendant  that  if  he  came  into  possession  lawfully,  and  afterwards 
made  up  his  mind  to  convert  them  to  his  own  use,  he  would  not 
be  guilty;  this  view  of  the  case  the  defendant  was  entitled  to  have 
presented  to  the  jury,  as  it  was  a  construction  warranted  by  the 
facts. 

2.  A  charge  which  makes  the  defendant's  guilt  depend  upon  his  inten- 

tion at  the  time  of  getting  possession,  without  further  finding  he 
afterwards  executed  that  intention,  is  erroneous. 

This  was  an  indictment  for  the  larceny  of  an  ox,  tried 
before  Bynum,  J„  at  the  Fall  Term,  1892,  of  Swain  Superior 
Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

The  Attorney  General,  for  the  State. 

Messrs.  Fry  and  Newby  (by  brief),  for  defendant. 
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Clark,  J. :  The  defendant  asked  the  Court  to  instruct  the 
jury,  "That  if  the  defendant  came  into  possession  of  the 
oxen,  charged  to  have  been  stolen,  lawfully,  and  after  get- 
ting possession  of  them,  he  then  made  up  his  mind  to  con- 
vert them  to  his  own  use,  he  would  not  be  guilty."  Instead 
of  this  the  Court  charged, ''  If  the  defendant  and  Arthur 
had  made  a  contract  of  purchase  and  sale,  and  in  accordance 
with  this  contract  Arthur  delivered  the  cattle  to  the  defend- 
ant, then  the  jury  should  return  a  verdict  of  not  guilty." 
The  Court  further  charged  the  jury,  that  '*  if  the  defendant 
applied  to  Arthur  for  work,  representing  to  him  that  he  had 
money  and  spoke  of  buying  the  cattle,  that  he  did  this  for 
the  purpose  of  inducing  Arthur  to  let  him  have  possession 
of  the  cattle  for  the  expressed  purpose  of  hauling  lumber, 
and  the  defendant  had  it  in  his  mind  at  that  time  to  get 
possession  of  the  cattle,  not  for  the  purpose  of  hauling  lum- 
ber, but  with  the  intenti<m,  if  he  did  get  them  under  that 
pretence,  to  appropriate  them  to  his  own  use,  it  would  be 
the  duty  of  the  jury  to  return  a  verdict  of  guilty." 

The  defendant  was  entitled  to  the  first  prayer  for  instruc- 
tion. The  Court  failed  to  give  it.  His  Honor,  in  effect, 
charged — (I)  If  defendant  bought  the  oxen  he  was  not 
guilty ;  (2)  if  the  defendant  got  possession  of  the  cattle  for 
the  avowed  purpose  of  hauling  lumber,  but  with  the  intent 
at  the  time  of  not  so  using  them,  but  to  convert  them  to  his 
own  use,  he  was  guilty. 

These  instructions  leave  out  of  view  the  third  state  of  facts 
upon  which  the  prayer  for  instruction  was  based,  and  which 
could  be  draw^n  from  the  evidence,  that  is,  if  the  defendant 
procured  the  oxen  lawfully,  i.  c,  for  the  purpose  of  hauling 
lumber,  and  did  not  at  that  time  have  the  intent  of  convert- 
ing them  to  his  own  use,  but  afterwards  conceived  and  exe- 
cuted such  purpose,  he  would  not  be  guilty  of  this  charge- 
The  charge  of  the  Court  was,  merely,  that  if  the  defendant 
bought  the  oxen,  he  was  not  guilty. 
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The  second  branch  of  the  instruction  given  is  also  erro- 
neous, in  making  the  defendant's  guilt,  depend  upon  an 
intention  at  the  time  of  the  receiving  to  convert  the  oxen, 
without  the  further  finding  that  the  defendant  did,  in  fact, 
afterwards  convert  them  to  his  own  use. 

Error. 


STATE  V.  F.  M.  DAVIS,  Jr. 

Retail  of  Spirifuous  Liquors — Town  Ordwance% — Warrant — 

Affidavit — Amendment. 

1.  An  affidavit,  upon  which  was  issued  a  warrant  for  retailing  spirituous 

liquors,  issued  and  heard  by  the  mayor  of  an  incorporated  town, 
charged  the  defendant  with  unlawfully  and  wilfully  violating  a 
town  ordinance  at  a  time  and  place  named,  and  setting  forth  the 
facts  of  his  being  a  druggist  and  selling  liquor  not  as  medicine, 
was  amended  so  as  to  show  the  person  to  whom  the  liquor  was 
sold,  and  was,  upon  appeal  to  the  Superior  Court,  amended  so  as 
to  charge  an  offence  under  section  4,  chapter  215,  Laws  of  1887, 
forbidding  druggists  to  sell  liquors  except  for  medicine  and  upon 
prescription  of  a  physician :  Held,  no  error. 

2.  The  affidavit  and  warrant  in  contemplation  of  law  are  one,  if  one  is 

referred  to  by  the  other. 

3.  The  officer  arresting  could  not  refuse  to  act  because  an  offence  was 

charged  informally  or  defectively,  and  another  offence  intended, 
which,  in  contemplation  of  the  law,  did  not  exist. 

4.  The  prisoner  having  been  arrested  and  being  before  the  Court,  and  it 

appearing  that  an  offence  had  been  committed,  though  imper- 
fectly charged,  the  Court  had  the  discretion  to  amend  and  proceed 
to  try  him,  or  to  commit  him  to  await  his  trial  upon  indictment 
found. 

Indictment,  tried  on  appeal  from  the  Mayor  of  Clyde,  at 
Spring  Term,  1892,  of  the  Superior  Court  of  Haywood 
County,  before  Hoke,  J. 
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The  original  aflSdavit  and  warrant  charged  the  defendant 
and  others  with  violating  a  town  ordinance  forbidding  the 
sale  of  spirituous  liquors  in  the  town  of  Clyde,  which  ordi- 
nance prescribed  that  a  penalty  of  $25  should  be  paid  for 
such  sales.  On  appeal  the  Judge  held  that  the  affidavit  io 
its  original  form  showed  that  a  criminal  offence,  created  by 
a  statute  embodied  in  the  charter — the  substance  of  which 
is  quoted  in  the  opinion — had  been  committed,  and  iu  the 
exercise  of  his  discretion,  allowed  the  affidavit  and  warrant 
to  be  amended  so  as  to  charge  that  offence  instead  of  the 
violation  of  the  town  ordinance.  The  statute  referred  to 
(ch.  187  Laws  1889)  provided  that  the  punishment  should 
not  exceed  a  fine  of  $50  or  .imprisonment  for  thirty  days. 

The  original  affidavit  was  as  follows : 

^^ Before  J.  W.  Morgan^  Mayor: 

"  I).  C.  Clark,  being  duly  sworn,  complains  and  says,  that 
and  iu  said  county,  and  in  the  town  of  Clyde,  on  or  about 
the  r2th  day  of  January,  1892,  Francis  AL  Davis  and  A.J. 
Davis  did  unlawfully  and  wilfully  violate  an  ordinance  of 
the  town  of  Clyde,  to-wit,  Ordinance  No.  79,  Article  Section 
79,  by  unlawfully  and  wilfully  selling  spirituous  liquors  to 
one  J.  J.  Bowers,  as  affiant  is  informed  and  believes,  the  said 
spirituous  liquors  not  being  sold  as  a  medicine,  and  the  said 
defendants  being  then  and  there  druggists,  contrary  to  the 
said  ordinance,  against  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  said  town 
and  State.  D.  C.  Clark.'' 

"Sworn  to  and  subscribed  before  me  this  28th  day  of  Jan- 
uary, 18iJ2.  J.  W.  Morgan, 

Mayors 

The  warrant  was  as  follows: 
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"  To  any  Constable  or  other  lawful  officer  of  the  town  of  Clyde — 
Greeting  : 

D.  C.  Clark  having  made  and  subscribed  before  me  the 
foregoing  affidavit,  you  are  hereby  commanded  forthwith  to 
arrest  the  said  Francis  M.  Davis,  and  A.  J.  Davis  and  safely 
tbem  keep  so  that  you  have  them  before  me  without  delay 
at  my  office  in  Clyde,  to  answer  the  above  charge  and  to  be 
dealt  with  as  the  law  directs. 

Given  under  my  hand  and  seal  this  28th  day  of  January^ 
1892.  J.  W.  Morgan,    [seal.] 

Mayor  of  Clyde" 

The  amended  affidavit  was  as  follows : 

"D.  C.  Clark,  being  duly  sworn,  complains  and  says,  that  at 
and  in  said  county,  and  in  the  town  of  Clyde,  in  the  county 
of  Haywood,  on  or  about  the  12th  day  of  January,  1892,, 
Francis  M.  Davis  and  A.  J.  Davis  did  unlawfully  and  wil- 
fully sell  spirituous  liquors  in  the  town  of  Clyde  to  one  J.  J. 
Bowers,  as  affiant  is  informed  and  believes,  the  said  spirituous 
liquors  noti^eing  sold  as  a  medicine,  and  the  said  defendants 
being  then  and  there  druggists,  said  liquors  not  being  sold 
by  druggists  strictly  for  medical  purposes  and  not  on  a  bona 
fide  prescription  by  a  legal  practicing  physician,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

D.C.  Clark." 

The  Attorney  General,  for  the  State. 

Mr.  G.  S.  Ferguson  (by  brief),  for  defendant. 

Avery,  J. :  Upon  affidavit  setting  forth  that  the  defendants 
had  been  guilty  at  and  in  the  town  of  Clyde,  in  the  county 
of  Haywood,  on  or  about  the  12th  of  January,  1892,  of 
"unlawfully  and  wilfully  selling  spirituous  liquors  to  one 
J.  J.  Burns,  the  said  spirituous  liquors  not  being  sold  as  a 
medicine,  and  the  said  defendants  being  then  and  there  drug- 
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gists,"  the  defendaDt  had  been  arrested  and  tried  before  the 
Mayor  of  Clyde  on  a  charge  embodied  in  said  affidavit  of 
violating  a  town  ordinance,  which  declared  it  unlawful  to 
sell  spirituous  liquors  in  said  town.   It  is  not  material  whether 
the  charge  of  which  a  Justice  of  the  Peace  has  final  jurisdic- 
tion is  contained  in  the  affidavit  or   warrant,  if  the  affi- 
davit referred  to  the  warrant,  and  thereby  make  the  two 
instruments   in   contemplation   of  law   but  oue.     Siate  v. 
JSykeSt  104  N.  C,  694.     Treating  as  surplusage  so  much  of 
the  affidavit  as  charges  the  violation  of  an  ordinance  of 
the  town  forbidding  the  sale  of  spirituous  liquors  within 
the  corporate  limits,  it  still  sufficiently  appeared  from  the 
affidavit  that  the  defendant  had  committed  a  criminal  oifeoce 
created  by  a  public  local  statute  (Laws  of  1889,  chapter  189, 
§  8),  which  made  it  **  unlawful  for  any  person  to  sell  any 
spirituous,  vinous  or  malt  liquors  within  the  corporate  limits 
of  the  said  town  (Clyde),  except  by  druggists  strictly  for  medi- 
cal purposes,  and  then  only  on  bona  fide  prescription  by  some 
legal  practicing  physician,"  &c.     It  appearing  from  the  affi- 
davit that  the  defendants  had  been  guilty  of  criminal  conduct 
prohibited  by  the  statute,  the  officer  to  whom  the  warrant 
was  entrusted  could  not  refuse  t)  execute  because  the  charge 
founded  upon  the  information  was  informal  or  defective,  bnt 
•could  justify  such  refusal  only  upon  the  ground  that  it  was 
apparent  upon  the  face  of  the  process  that  the  Mayor  had  no 
authority  to  issue  it     The  arrest  having  been  lawfully  made, 
it  is  too  late,  in  the  face  of  repeated  adjudications  of  this 
Court,  to  question  the  power  of  the  Judge  below  to  amend 
generally  in  his  discretion  both  the  warrant  and  affidavit. 
State  v.  Vaughan,  91  N.  C,  532 ;  State  v.  Crook,  Ibid,  536;  St4itt 
V.  Smith,  103  N.  C,  410;  State  v.  Sykes,  supra.     There  is  no 
necessity,  where  the  affidavit  is  amended,  that  it  should  be 
verified  in  its  amended  form.     State  v.  Norman,  110  N.  C, 
484.     The  solemn  formality  of  filing  an  affidavit  and  charg- 
ing that  the  criminal  law  has  been  violated,  was  an  essential 
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prerequisite  to  the  issuing,  or  lawful  execution  of  the  warrant, 
bat  the  arrest  being  already  a  fact  accomplished  in  accordance 
with  the  prescribed  constitutional  method,  neither  the  Consti- 
tution, nor  the  laws  enacted  in  pursuance  of  it,  made  it  incum- 
bent on  the  Judge  to  dismiss  the  warrant  because  the  ordi- 
nance was  void,  and  discharge  the  defendant  instead  of  hold- 
ing him  and  amending  the  affidavit  and  warrant  so  as  ta 
charge  another  offence,  of  which  it  plainly  appeared  from 
the  warrant  that  the  defendants  had  been  guilty,  if  the  proof 
should  sustain  the  affiant's  information.  Upon  the  original 
affidavit  the  Judge  presiding  could,  in  the  exercise  of  a  sound 
discretion,  have  dismissed  the  appeal,  because  the  ordinance 
upon  which  the  charge  was  founded  was  void,  or  he  had  the 
power  to  amend  the  affidavit  and  warrant  so  as  to  charge  an 
oifence  growing  out  of  the  facts  appearing  from  the  affidavit 
and  within  the  original  jurisdiction  of  the  Mayor,  as  he  did, 
or  he  might  have  held  the  defendant  in  custody  or  under 
bail  to  await  indictment  upon  the  charge  of  violating  section 
3,  chapter  215,  of  Laws  of  1887,  which  provides  that  any 
druggist  who  shall  sell  any  spirituous,  vinous  or  malt  liquors, 
except  for  bona  fide  medical  purposes,  and  upon  the  prescrip- 
tion of  a  practicing  physician,  shall  be  fined  and  imprisoned 
at  the  discretion  of  the  Court.  State  v.  Farmery  104  N.  C, 
887.  True,  had  he  adopted  the  third  course,  some  question 
as  to  the  costs  previously  incurred  might  have  arisen,  and  we 
mention  the  general  statute  to  show  the  sufficiency  of  the 
original  affidavit  to  warrant  the  detention  of  the  defendant 
in  custody. 

The  defendant  could  not  collaterally  impeach  the  election 
of  the  officers  of  the  town  in  order  to  bring  in  question  the 
authority  of  the  Mayor,  who  issued  a  criminal  warrant  and 
tried  one  accused  of  an  otfence  within  the  jurisdiction  of  a 
Justice  of  the  Peace.  Slate  v.  Cooper,  101  N.  C,  684.  The 
acting  Mayor,  whose  judicial  authority  and  official  character 
were  recognized  by  the  Court  to  which  the  record  was  certi- 
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tied,  and  by  the  constable  and  people  of  the  town,  was  at 
least  a  de  facto  officer,  and  as  such  might  lawfully  take  cogni- 
zance of  any  offence  committed  within  the  corporate  limits, 
and  which  was  within  the  jurisdiction  of  a  Justice  of  the 
Peace.  Slate  v.  Powell,  97  N.  C,  417 ;  SlcUe  v.  Lewis,  107  N.  C, 
967.  It  was  not  necessary,  therefore,  to  have  proved  that  the 
Mayor  was  elected  in  May  last;  it  was  sufficient  to  show  that 
he  was  acting  in  that  capacity,  and  that  his  official  acts  were 
acquiesced  in.  It  would  be  presumed,  nothing  else  appear- 
ing, that  the  provisions  of  the  statute  incorporating  the  town 
and  the  amendatory  laws  (Acts  of  1889,  chapter  189,  and 
Acts  of  1891,  chapter  241),  had  been  observed  in  so  far  as 
they  provided  the  time  and  manner  of  holding  elections  for 
town  officers. 

We  think  that  the  Judge  had  the  power  to  amend,  and 
that  there  was  no  error  in  any  of  the  rulings  complained  of. 

No  Error. 
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Attorney  General  Davidson,  in  presenting  the  proceedings 
(hereinafter  reported)  to  the  Court,  said  : 

May  it  please  your  Honors — I  present  to  the  Court  the  pro- 
ceedings of  a  meeting  of  the  Bar  of  North  Carolina,  held  in 
Raleigh  on  the  23d  of  November,  1892.  The  purpose  of 
that  meeting  was  to  give  appropriate  expression  to  the  deep 
consciousness  of  individual  and  general  grief  produced  by 
the  recent  death  of  the  late  Chief  Justice  of  this  Court,  and 
to  perpetuate  upon  the  records  of  this  high  tribunal — in 
which  he  had  been  so  conspicuous  and  useful — the  unani- 
mous testimony  of  his  professional  brethren  and  ofiScial  col- 
leagues of  his  virtuous  life  and  honorable  career. 

Fortunate  is  he  who  has  so  lived  that  when  the  end  of  his 
life  is  reached  his  name  and  deeds  shall  find  a  page  reserved 
for  him  in  your  records!  Among  the  long  list  of  names 
which  precedes  his  in  the  "Book  of  the  Dead,"  none  will  be 
held  in  greater  esteem.  This  is  not  a  proper  occasion  to 
indulge  in  an  extensive  discussion  of  his  character  or  review 
of  his  life;  that  has  been  fittingly  done  by  the  Memoir  pre- 
pared by  a  Committee  of  the  Bar,  adopted  by  the  meeting 
to  which  I  have  referred,  and  in  the  addresses  made  at  that 
time,  and  which  are  contained  in  the  report  of  that  meeting 
now  before  me.  Nevertheless,  I  trust  I  will  be  pardoned  if 
I  make  one  or  two  observations  which  seem  to  me  to  be  not 
inappropriate. 
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Perhaps  my  acquaintance  with  him  extended  over  a  longer 
period  than  that  of  any  of  the  gentlemen  who  participated  in 
the  meeting.  He  was  a  native  and  long  resident  of  the  county 
of  my  home;  he  was  my  personal  friend  when  I  was  a  boy; 
when  I  was  a  law  student;  when  I  was  admitted  to  the  bar; 
and  all  the  way  along  my  life  it  has  been  my  fortune  to  be 
the  recipient  of  his  friendly  interest  and  priceless  encourage- 
ment. I  recall  distinctly  the  deep  impression  he  made  upon 
my  boyish  mind  the  first  time  I  ever  saw  him — now  more 
than  a  third  of  a  century  ago.  I  was  struck  then  by  his 
extraordinary  energy,  his  dignified  presence,  his  affable 
manner,  and  that  air  of  high  purpose  and  honorable  meth- 
ods which  always  distinguished  him.  He  was  then  begin- 
ning to  attract  the  notice  of  the  public  and  his  brethren  of 
the  Western  Bar — a  Bar  at  that  time  unusually  strong. 
That  impression  deepened  as  I  watched  his  rapid  career  to 
the  front  rank  of  the  legal  profession  in  this  State,  to  a  seat 
in  the  highest  legislative  body  in  the  Nation — the  equal  in 
power  and  dignity  of  any  in  the  world — an<l  finally  to  the 
exalted  position  of  Chief  Justice  of  the  Supreme  Court  of 
North  Carolina — a  place  so  reyerenced  by  all  our  people 
because  of  the  wisdom  and  patriotism  and  fame  of  those 
who  have  occupied  it. 

Frequently  it  was  my  privilege  to  be  closely  associated 
with  him  in  the  discussion  and  conduct  of  grave  matters, 
public.and  private. 

It  was  early  my  opinion,  confirmed  by  subsequent  obser- 
vation, that  his  most  dominant  qualities,  and  to  which  his 
success  was  chiefly  due,  were  an  exalted  conception  of  duty 
and  a  superb  courage  to  support  it.  He  was  not  indifferent 
to  the  approbation  or  criticism  of  his  fellow  men,  but  they 
were  powerless  to  control  his  conduct  when  his  conscience 
pointed  the  pathway  of  duty.  I  doubt  if  he  ever  counted 
the  element  of  temporal  rewards  in  determining  his  action 
in  respect  to  any  public  or  official  question.  His  whole 
being  revolted  at,  and  his  entire  life  was  a  noble  protest 
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against  the  arts  and  intrigues  by  which  in  these  days  so 
many  men  in  high  places  seek  popular  applause.  The  bare 
suggestion  of  any  scheme  on  his  part,  or  with  his  knowledge 
to  employ  the  opportunities  of  his  official  position  to  advance 
his  fortunes  would  be  grotesque  to  those  who  knew  him. 
With  quiet  scorn  he  left  to  those  who  needed  them  the  detest- 
able devices  of  the  time-server. 

His  ability  as  a  lawyer  was  universally  conceded.  The 
conditions  of  his  early  life  denied  him  the  advantages  of 
thorough  scholastic  training,  and  the  demands  of  his  fellow- 
citizens  after  he  reached  manhood  upon  his  time  and  ser- 
vices made  it  impossible  for  him  to  acquire  that  vast  and 
critical  knowledge  of  legal  science  that  is  necessary  to  con- 
stitute the  profoundly  learned  lawyer.  But  his  industry, 
energy,  integrity,  mental  vigor  and  familiarity  with  the 
decisions  of  our  Courts  soon  placed  him  in  the  front  rank 
of  the  profession  in  the  State  and  enabled  him  to  easily  main- 
tain it. 

But  it  was  as  a  Judge  he  excelled.  It  has  been  said  that  the 
most  dangerous  man  on  the  Bench  is  he  who  is  most  versed 
in  the  lore  of  the  books.  If  this  be  an  exaggeration,  it  may 
nevertheless  be  true  that  the  Judge  who  keeps  his  eyes  fixed 
upon  and  his  thoughts  immersed  in  the  pages  of  the  law 
books  alone,  will  sooner  or  later  become  lost  in  the  specula- 
tions and  refinements  of  past  generations.  The  great  Judge 
looks  out  upon  the  currents  of  life  flowing  around  him ;  he 
utilizes  the  past,  comprehends  the  present,  and  forecasts  the 
future;  he  understands  the  genius  of  the  people  whose  laws 
he  is  to  interpret,  and  sympathizes  in  the  spirit  of  the  civiliza- 
tion which  inspires  those  laws. 

Chief  Justice  Merrimon  in  these  great  qualities  had  no 
superior,  and  perhaps  few  equals,  among  the  eminent  men 
who  preceded  him  on  the  Bench.  Thoroughly  imbued  with 
the  eternal  principles  of  justice,  to  which  he  gave  an  almost 
passionate  devotion,  his  highest  aspiration  was  to  apply  those 
principles  to  the  wants  and  necessities  of  society  as  it  existed* 
11—47 
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He  had  an  intuitive,  as  well  as  acquired,  knowledge  of  the 
principles  of  right  and  wrong,  which,  aided  by  a  vigorous 
and  courageous  mental  constitution,  enabled  him  to  leap  the 
chasms  and  press  through  the  labyrinths  of  technical  obsta- 
cles and  go  straight  to  a  just  judgment.  He  was  a  great 
Judge.  I  move  your  Honors  that  these  proceedings  be 
recorded  in  this  Court. 

Chief  Justice  Shepherd  said :  The  Court  hears  with  pro- 
found sensibility  the  resolutions  in  memory  of  the  late  Chief 
Justice.  He  occupied  a  warm  place  in  our  affections,  and 
kind  words  spoken  of  him  fall  on  the  ear  as  if  spoken  of  one 
who  sits  with  us  at  the  same  hearthstone.  His  honored 
name  is  our  heritage,  and  we  shall  be  unworthy  guardians 
of  his  memory  unless  we  are  faithful  as  be  was  faithful  in 
the  service  which  the  State  has  commissioned  us  to  perform. 

Chief  Justice  Merrimon  was  an  able,  conscientious  and 
courageous  Judge,  and  a  most  laborious  worker.  Those  of 
us  who  were  associated  with  him  on  the  Bench  and  in  the 
conference  room  will  never  cease  to  remember  the  patience 
and  toleration  with  which  he  listened  to  opposing  views. 
His  toilsome  way  as  he  came  heroically  up  the  ascent  of  life, 
unaided  by  fortune,  made  him  wholly  self-reliant,  and  yet, 
like  most  of  those  who  have  to  struggle  upward,  he  was  very 
careful  of  the  ground  that  lay  before  him. 

He  was  a  diligent  and  painstaking  seeker  after  the  trath, 
and  was  devoted  to  the  important  duties  of  his  position. 

The  noise  from  without  did  not  disturb  his  labors;  he  was 
insensible  to  clamor,  as  he  was  to  every  slavish  impulse,  and 
when  he  reached  a  conclusion,  he,  like  every  great  Judge, 
announced  it  without  fear,  favor  &r  affection.  He  was  a  most 
manly  man,  and  the  very  light  of  candor,  of  truth,  of  true 
manhood  shone  from  his  eye  and  illuminated  his  counte- 
nance. The  results  of  his  judicial  labors  in  this  Court  are 
to  be  found  in  his  opinions,  which  bear  the  impress  of  rare 
intellectual  power  and  the  inspiration  of  a  brave  heart  We 
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who  worked  by  his  side  feel  too  keenly  our  recent  loss  to  com- 
pare him  with  those  in  whose  chair  he  sat  with  honor ;  but 
we  do  believe  that  they,  seeing  him  with  clearer  vision  than 
ours,  will  welcome  him  as  one  worthy  to  be  called  their 
brother. 

He  was  by  nature  kind  and  considerate.  In  counsel  he 
was  courteous  and  forbearing,  and  we  shall  cherish  his  mem- 
ory, not  only  as  our  chief  adviser,  but  as  our  friend  and  com- 
panion. 

After  a  life  of  labor  and  usefulness,  having  attained  emi- 
nence as  a  statesman  and  jurist,  enjoying  the  confidence  of 
the  people  in  its  fullest  measure,  he  passed  away,  sustained 
and  comforted  by  a  beautiful  and  childlike  faith  in  our 
Christian  religion. 

The  resolutions  of  the  Bar  in  memory  of  the  late  Chief 
Justice  will  be  spread  upon  the  records  of  the  Court,  where 
they  will  remain  as  a  lasting  and  well-deserved  testimonial 
of  the  esteem  and  admiration  of  his  professional  brethren. 
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IN  MEMORY 


OF  THK  LATE 


CHIEK   JUSXICE    MERRIMON. 


At  a  meeting  of  the  Bar  (at  which  were  present  the  Chief 
Justice  and  Associate  Justices  of  the  Supreme  Court)  held  in 
the  Supreme  Court  room  on  Saturday  the  19th  of  November, 
1892,  on  motion  Hon.  J.  B.  Batchelor  was  elected  CbairmaD, 
and  R.  T.  Grav  Secretary. 

m  m 

On  motion  of  Judge  Fuller,  the  chair  appointed  a  com- 
mittee of  fi?e  to  prepare  a  memorial  sketch  of  the  late  Chief 
Justice  Merrimox,  with  appropriate  resolutions,  to  be  sub- 
mitted at  an  adjourned  meeting  to  be  held  on  Wednesday, 
the  23d  inst  The  committee  consisted  of  Hon.  T.  C.  Fuller, 
Messrs.  F.  H.  Busbee,  G.  H.  Snow,  Armistead  Jones  and  E.  C. 
Smith. 

On  motion,  the  meeting  adjourned  until  Wednesday,  the 
23d  inst.,  at  12:30  o'clock. 


ADJOURNED  MEETING. 

November,  23, 1892. 

Mr.  F.  H.  Busbee,  for  the  committee,  submitted  the  fol- 
lowing : 

The  committee  respectfully  submit  the  following  brief 
sketch  of  the  late  Chief  Justice,  and  recommend  the  adop- 
tion of  the  accompanying  resolutions. 

ArGi*STrs  Simmerfisld  MsRRiMoy,  late  Chief  Justice  of 
the  Supreme  Court  of  North  Carolina,  was  born  on  the  15th 
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day  of  September,  1830,  at  Cherryfield,  now  in  the  c'ounty  of 
Transylvania,  but  then  in  the  county  of  Buncombe,  North 
Carolina.  His  father  was  the  Rev.  Branch  H.  Merrimon,  of 
the  Methodist  Episcopal  Church,  and  his  mother  was  Mary  E 
Merrimon,  whose  maiden  name  was  Paxton.  He  was  a 
descendant  of  that  distinguished  hero  of  tha  Revolution^ 
Charles  McDowell,  of  Burke  County. 

Soon  after  his  marriage,  his  father  moved  to  Mills  River,  at 
that  time  also  part  oi  Buncombe  County,  and  added  to  his 
ministerial  labors  the  avocations  of  farmer  and  merchant. 
His  father's  circumstances  denied  the  aspiring  boy  the  advan- 
tages of  the  higher  schools,  and  a  life  of  daily  toil  restricted 
bis  efforts  at  self-improvement.  But  his  youthful  ambition 
could  not  easily  be  restrained,  and  his  thirst  for  knowledge 
was  so  great  that  he  prepared  himself  to  enter  the  high  school 
at  Asheville,  and  after  eight  months  spent  there  as  a  scholar, 
and  six  months  as  assistant  teacher  in  the  English  branches, 
he  commenced  the  study  of  law.  In  twelve  months  he  was 
prepared  for  and  obtained  his  license  to  practice  in  the  County 
Courts,  and  within  a  year  thereafter  obtained  his  Superior 
Court  license.  In  a  very  short  time  he  had  a  fair  practice, 
for  his  studiousness,  his  careful  preparation  of  his  cases,  and 
his  fidelity  soon  received  the  consideration  they  deserved. 

He  entered  early  in  the  great  political  controversies  which 
were  convulsing  North  Carolina  just  prior  to  the  war,  and 
in  1860  was  elected  to  the  House  of  Commons  from  the 
county  of  Buncombe.  The  session  of  the  General  Assembly 
of  1860-'61  was  a  stormy  one,  and  was  shaken  to  its  centre 
by  the  discussions  concerning  the  great  question  of  secession. 
Mr.  Merrimon  was  a  Union  Whig,  and  did  valiant  and  able 
service  for  his  cause;  but  when,  by  the  irresistible  march  of 
events,  the  war  came  on,  he  at  once  volunteered  as  a  private 
in  the  army  of  the  Confederate  States,  and  during  his  short 
service  as  private  and  as  captain  did  his  full  duty  as  a 
soldier. 
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Id  1861  he  was  appointed  Solicitor  of  the  Bancombe  cir- 
cuit, and  subsequently  by  election,  held  that  office,  at  that 
time  one  of  danger  and  responsibility,  until  the  war  closed. 
At  the  session  of  the  General  Assembly  in  1865~'66  he 
was  elected  Judge  of  the  Superior  Court,  which  office  he 
resigned  in  1866.  In  the  perilous  unsettled  days  immedi- 
ately after  the  war  he  rode  the  mountain  circuit,  and  dis- 
played the  greatest  heroism  in  the  discharge  of  his  duty 
amid  the  most  dangerous  surroundings. 

In  the  fall  of  1866  Judge  Merrimon  was  riding  the  Wake 
Circuit,  and  while  holding  Court  in  Johnston  County  he 
received  an  order  from  the  officer  in  command  of  the  mili- 
tary department  of  North  and  South  Carolina  to  suspend 
proceedings  on  an  indictment  which  had  been  found  against 
a  large  number  of  men  charged  with  riot.  He  refused  to 
obey  the  order,  but  as  the  case  was  continued,  there  was  then 
no  open  conflict  of  authority.  Shortly  afterwards,  while 
holding  Court  in  another  county,  a  similar  order  was  issued 
to  him.  He  determined  not  to  obey  it,  but  finding  that  be 
was,  as  a  Judge,  unable  to  resist  the  overwhelming  power  of 
the  army  of  the  United  States,  he  at  once  tendered  bis  res- 
ignation to  the  Governor  (the  estimable  Jonathan  Worth). 
Governor  Worth,  however,  persuaded  him  to  withhold  it  until 
after  he  tried  the  great  "Johnston  will  case,"  then  set  for  trial 
before  him  in  Chowan  County.  This  trial  lasted  four  weeks 
and  resulted  in  the  establishment  of  the  will,  and  also  placed 
upon  a  firmer  foundation  Judge  Merrimon's  reputation  as  a 
great  lawyer  and  an  impartial  Judge.  Immediately  upon 
the  close  of  that  trial,  his  resignation  was  accepted  and  he 
resumed  the  practice  of  the  law. 

He  removed  from  Asheville  to  Raleigh  and  formed  a  part- 
nership with  Mr.  Samuel  F.  Phillips,  under  the  firm  name  of 
Phillifvs  &  Merrimon. 

Subsequently,  Mr.  Phillips  having  been  appointed  Solic- 
itor General  of  the  United  States,  he  became  associated  with 
Mr.  Thomas  C.  Fuller  and  Mr.  Samuel  A.  Ashe,  under  the 
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style  of  Merrimon.  Fuller  &  Ashe.  Later  Mr.  Ashe  went  into 
journalism,  and  the  firm  became  Merrimon  &  Fuller. 

Id  1872,  Judge  Merrimon  was  the  Democratic  candidate 
for  Governor  and  made  a  laborious  and  brilliant  canvassof  the 
State,  but  by  a  narrow  majority  failed  of  an  election.  In 
the  winter  of  1872-73  he  was  elected  United  States  Senator 
by  the  General  Assembly,  and  his  service  for  six  years  in  the 
Senate  was  honorable  to  himself,  to  his  party,  his  State  and 
the  country.  His  term  as  Senator  expired  March  4, 1879, 
and  thereupon  he  returned  to  his  law  practice  in  Raleigh. 

In  1883,  upon  the  resignation  of  Thomas  Ruffin,  Asso- 
ciate Justice  of  the  Supreme  Court,  Judge  Merrimon  was 
appointed  by  Governor  Jarvis  to  fill  that  vacancy,  which 
appointment  was  ratified  by  the  people  at  the  next  election. 
This  position  he  held  until  the  death  of  Chief  Justice  Smith 
in  November,  1889,  when  he  was  appointed  by  Governor 
Fowle  to  be  Chief  Justice  of  the  Supreme  Court,  and  having 
subsequently  been  elected  by  the  people,  he  held  that  posi- 
tion until  his  death,  on  the  14th  day  of  November,  1892. 
As  Associate,  and  as  Chief  Justice  of  the  Supreme  Court, 
Judge  Merrimon  displayed,  in  an  eminent  degree,  the  qual- 
ities that  had  always  characterized  his  life  and  had  brought 
him  eminence  in  his  profession  and  in  the  Senate.  His  mind 
was  honestly  logical,  and  went  to  its  legitimate  conclusion  in 
every  case  without  regard  to  any  preconceived  opinion.  His 
style  was  strong,  sometimes  rugged,  always  interesting.  His 
name  will  live  among  those  of  the  great  lawyers  who  adorn 
the  annals  of  North  Carolina  jurisprudence. 

Thus  honored  in  life,  with  the  reverence  of  all  the  people 
of  his  native  State,  at  his  home  in  Raleigh,  surrounded  by 
wife,  children  and  friends,  peacefully  passed  away  one  of  the 
most  useful  and  honored  men  of  North  Carolina :  therefore, 
be  it 

Resolved,  That  in  the  death  of  Chief  Justice  Merrimon  the 
Bar  has  lost  one  of  its  brightest  ornaments,  and  the  State 
one  of  its  truest  citizens. 
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Resolved,  That  the  Attorney  General  present  this  memorial 
and  these  resolutions  to  the  Supreme  Ck)urt,  with  a  request 
that  the  same  may  be  spread  upon  the  minutes  and  pub- 
lished in  the  Reports. 

Resolved,  That  the  secretary  of  this  meeting  transmit  a  copy 
of  these  proceedings  to  the  family  of  the  deceased. 

REMARKS   OF   MR.   R.    H.   BATTLE. 

Mr.  Chairman: — It  may  not  be  inappropriate  that,  as  one 
of  the  few  living  members  of  the  Raleigh  Bar  resident  here 
when  Judge  Merrimon  came  from  his  native  mountains, 
twenty-five  years  ago,  to  dwell  among  us,  I  should  second  the 
, resolutions  of  the  committee,  and  briefly  give  my  impressions 
of  him,  who,  for  all  this  intervening  time,  and  for  some  years 
before,  has  filled  so  large  a  place  in  the  public  eye. 

My  acquaintance  with  him  dates  back  to  1863,  when,  as 
Private  Secretary  to  our  great  war  Governor,  my  attention 
was  attracted  to  a  correspondence  between  the  Executive 
Department  and  Mr.  Merrimon,  the  Solicitor  of  the  moun- 
tain circuit.  In  Madison,  and  some  of  the  adjacent  counties 
of  that  district,  there  was  a  condition  of  lawlessness  and 
bloodshed,  growing  out  of  the  war — the  prosecution  of  which 
was  violently  opposed  by  many  whose  homes  were  in  the 
mountain  fastnesses — that  required  great  courage  and  firm- 
ness, as  well  as  prudence  and  ability,  in  those  charged  with 
the  duty  of  upholding  the  law.  Both  Judges  and  Solicitors 
performed  the  functions  of  their  office  with  full  knowledge 
that  their  lives  were  in  danger  while  so  doing.  I  was  much 
impressed  with  the  firm  determination  expressed  in  the  let- 
ters of  the  Solicitor  to  ferret  out  the  offenders  and  punish  the 
ringleaders,  be  the  consequences  to  him  what  they  might, 
and  with  a  like  determination,  expressed  in  the  replies  of  the 
Governor,  to  support  him  in  the  execution  of  his  resolve 
with  all  the  power  of  his  office,  and,  on  both  sides,  there  was 
a  suggestion,  too,  to  temper  justice  with  mercy,  as  far  as  it 
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might  be  consistent  with  the  peace  and  dignity  of  the  State 
to  do  so.  One  could  not  but  feel  that  the  best  interests  of 
our  commonwealth  were  safe  in  the  hands  of  those  young 
but  wise  and  prudent  statesmen.  Soon  after  this  correspon- 
dence, and  after  order  had  been  in  a  measure  restored  in  the 
more  turbulent  counties  of  the  West,  Solicitor  Merrimon 
had  occasion  to  visit  Raleigh,  and  the  impression  made  upon 
me  by  his  official  letters  was  heightened  by  his  presence, 
when  I  then  met  him  for  the  first  time.  In  the  prime  of 
young  manhood,  he  was  as  fine  a  specimen  of  physical  and 
mental  vigor  as  one  could  wish  to  see.  Indeed,  then,  and 
for  several  years  thereafter,  the  energy  apparent  in  his  walk 
and  every  movement  was  as  conspicuous  as  in  any  man  I 
have  ever  known,  and  his  countenance  and  conversation 
indicated  alike  intellectual  activity. 

My  next  acquaintance  with  our  friend  was  when  he 
came  to  hold  the  Courts  of  this  district,  or  circuity  as  it  was 
then  called,  in  the  fall  of  1866,  as  Superior  Court  Judge. 
He  came  a  stranger  to  the  Bar  and  people  of  Wake,  but 
be  left  us,  at  the  end  of  the  term,  with  the  unstinted  admi- 
ration of  all.  He  had  many  and  important  cases  to  try — 
among  them  an  indictment  for  murder  against  two  young 
men  (brothers)  of  good  social  position,  and  nearly  related 
to  the  then  Attorney  General — and  ably  and  well  did  he  try 
them  all  that  were  not  continued  for  good  cause.  Punctual 
at  the  hour  appointed  for  opening  the  Court,  and  requiring 
like  punctuality  from  attorneys,  clients,  court  officers,  jurors, 
and  witnesses;  punctilious  in  the  observance  of  such  formality 
in  the  proceedings  of  the  Court  in  the  trial  of  causes  as 
seemed  calculated  to  make  the  administration  of  the  law 
impressive;  thoroughly  acquainted  with  the  rules  of  evidence, 
and  prompt  in  deciding  what  was  competent  and  what  inad- 
missible; clear  in  his  rulings,  fair  in  stating  all  exceptions, 
and  eminently  Justin  hisjudgments,  he  administered  the  law 
with  the  courtesy,  promptness,  impartiality,  fairness  and 
ability  that  marked  the  model  Judge.     1  doubt  whether  in 
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the  history  of  our  Superior  Court  Bench  for  the  century  past, 
the  State  can  boast  of  a  Judge  who  possessed  more,  or  to  a 
greater  degree,  the  varied  qualities  required  to  make  the 
typical  nisi  prius  Judge  than  Augustus  S.  Merrimon.  It  has 
occurred  to  me,  as  a  matter  for  lasting  regret,  that  owing  to  the 
conflict  of  military  rule  with  the  civil  law,  as  he  saw  it  to  be 
his  duty  to  administer  the  law,  he  was  compelled  to  leave 
the  Bench  before  he  had  the  opportunity  to  hold  one  or  more 
Courts  in  every  county  in  the  State.  An  earlier  and  fuller 
revival  of  the  old-time  respect  for  the  law  and  its  adminis- 
tration, that  had  become  in  a  measure  impaired  by  the  war, 
would  have  been  the  result. 

I  need  not  speak  of  the  events  of  Judge  Merrimon's  life 
since  he  removed  to  Raleigh,  soon  after  his  retirement  from 
the  Superior  Court  bench ;  of  his  triumphs  at  the  bar  in  our 
State  and  Federal  Courts,  won  fairly  and  by  careful  prepara- 
tion in  his  many  important  causes;  of  his  never  failing 
courtesy  to  his  brethren  and  the  Court;  of  the  candor  and 
sincerity  with  which  he  dealt  with  both  the  law  and  the  facts 
in  his  practice;  of  his  service  to  the  State  and  the  country 
by  his  able  discussion  on  the  hustings  of  the  great  questions 
of  constitutional  government  and  political  economy,  whereby 
he  strove  to  educate  the  people  to  a  fuller  appreciation  of 
their  blessings  as  American  citizens;  of  his  instructive 
addresses  before  our  schools  and  colleges  on  the  subject  of 
education,  in  which  he  felt  such  great  and  patriotic  interest— 
the  greater,  because  he  had  not  enjoyed  its  full  advantages 
himself  in  early  life;  of  the  honor  he  reflected  upon  the  State 
by  his  industry,  ability  and  faithfulness  in  the  United  States 
Senate  during  his  term  of  service  in  that  great  arena ;  of  the 
eminent  qualities  he  displayed  as  an  Associate  Justice,  and  as 
the  Chief  Justice  of  our  Supreme  Court ;  of  the  great  value 
of  his  precept  and  example  to  this  community,  and  to  our 
people  elsewhere;  of  his  fine  social  qualities  and  the  refine- 
ment and  instructiveness  of  his  conversation,  the  natural 
result  of  a  wide  and  varied  observation  and  experience  and 
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a  very  retentive  memory ;  of  his  detestaiiou  of  what  was 
wrong  and  his  reverence  for  the  right  and  for  our  holy  relig- 
ion^ in  which  He  recognized  the  source  of  all  that  was  best  in 
humanity.  Of  these  things  the  report  of  the  committee 
makes  record,  and  they  are  known  to  us  all.  Such  a  life 
and  character  as  his  are  well  epitomized  in  those  oft  quoted 
lines  of  the  master  poet  of  our  language: 

**  His  life  was  gentle,  and  the  elements 
So  mixed  in  him,  that  nature  might  stand  up 
And  say  to  all  the  world,  '  this  was  a  man.'  *' 

To  me,  personally,  he  was  ever  courteous  and  kind,  whether 
he  was  on  the  Bench  and  I  pleading  before  him, or  when  at  the 
bar  we  strove  together  or  on  opposing  sides  for  the  verdict 
of  juries  or  favorable  rulings  from  the  Court;  and  in  private 
life,  as  we  met  almost  daily  as  neighbors,  bis  manner  was 
ever  friendly,  I  might  say,  affectionate.  I  value  the  thought 
of  this  now,  and  will  always  value  it — because  at  one  time  I 
feared  an  interrtiption  of  our  friendly  intercourse.  When  he 
was  a  candidate  for  re-election  to  the  United  States  Senate,  I 
thought  it  a  duty  I  owed  to  party  discipline  and  to  his  oppo- 
nent, who  had  been  a  benefactor  as  well  as  friend  to  me,  to 
oppose  his  election  to  the  best  of  my  ability,  through  the 
press  and  otherwise;  but  after  the  contest  was  over  and  he 
defeated,  to  my  gratification  his  manner  toward  me  was  as 
cordial  as  ever.  He  recognized  my  motive  and  bore  not  the 
slightest  malice.  His  friendship  for  me  seemed  not  to  have 
suffered  any  diminution,  while  my  regard  for  him  was 
increased  by  witnessing  such  evidence  of  his  magnanimity; 
and  so  it  continued  to  the  end ! 

Would  that  it  were  in  my  power  to  furnish  a  flower  more 
worthy  the  garland  we  wear  to-day  in  memory  of  our  friend 
and  brother — now  forever  enshrined  as  one  of  North  Caro- 
lina's most  patriotic  and  distinguished  dead. 
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REMARKS   OF   JUDGE   CLARK. 

Mr.  Chairman : — It  was  said  by  one  of  old  that  the  "  friend- 
ship of  a  good  man  is  a  gift  from  the  gods."  For  years 
I  had  known  Judge  Merrimon  at  the  bar,  and  later  as  a 
Judge  of  this  Court.  But  for  the  last  three  years  it  was  my 
fortune  to  know  him  most  intimately.  Side  by  side  at  the 
hearing  of  causes  and  in  the  consultation  chamber,  and,  as  our 
homes  lay  in  the  same  direction,  almost  daily  in  our  walks 
to  and  from  this  place,  I  came  to  know  him  well.  Not  in 
the  language  of  eulogy  and  admiration,  but  in  the  sober  words 
of  truth  and  justice,  he  was  one  of  the  best  and  truest  and 
noblest  men  I  have  ever  known.  He  bore  malice  to  none. 
Of  injuries  to  himself  he  retained  no  recollections.  To  those 
who  knew  him  well  there  was  a  singular  lovableness  in  the 
simplicity  of  his  character.  He  was  broad  and  catholic  in 
his  views  of  men  and  things.  At  all  times  he  possessed  the 
courage  of  his  convictions,  and  more  than  once  or  twice  with 
him  "the  path  of  duty  proved  the  way  to  gl«ry." 

He  loved  his  fellow-men.  He  was  essentiallv  a  man  of  the 
people.  He  earnestly  desired  their  best  good.  Instinctively 
the  masses  understood  him.  Few  men  have  ever  lived  in 
this  State  who  have  so  completely  commanded  their  respect 
and  their  entire  confidence.  And  none  have  more  deserved 
it.  "  To  the  last  he  kept  the  whiteness  of  his  soul,  and  so 
men  mourn  over  him."  He  first  saw  the  light  in  Transyl- 
vania, in  the  midst  of  that  glorious  land  of  peak  and  valley, 

*'  Where  the  heart  of  nature 
Beats  strong  amid  her  hills." 

There,  as  Burns  said  of  the  Poetic  Genius  of  Scotland, 
the  guardian  Fate  of  his  native  State  "  Found  him  at  the 
plow  and  threw  her  inspiring  mantle  over  him."  From  that 
moment  to  the  scene  which  was  his  latest,  he  was  always 
found  in  the  path  of  duty  and  honor.  From  the  hour  he 
entered  public  life  his  State  heaped  her  honors  upon  him, 
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refraining  not  from  the  very  highest  and  rarest  in  her  gift, 
nor  until,  with  the  slow  moving  feet  of  those  who  bear  the 
dead,  and  with  the  voice  of  them  that  wept,  from  this 
chamber  where  they  lay  in  state,  the  mortal  remains  of  the 
seventh  Chief  Justice  of  this  Court  were  borne  in  honor  to 
their  last  resti rig-place.  Though  not  an  old  man,  barely 
turned  of  three  score,  he  has  departed  full  of  honors,  while  the 
friends  who  began  the  march  of  life  with  him  have  been 
scattered  like  leaves  in  wintry  weather. 

North  Carolina  has  long  since  made  up  her  verdict  upon 
the  character  and  services  of  this,  her  son.  No  blemish  in 
the  course  of  a  long  and  splendid  public  career  ever  attached 
to  his  name. 

In  the  Senate  of  the  United  States  he  so  bore  himself  that 
none  could  doubt  that  he  had  no  other  end  in  view  than  to 
serve  the  best  interests  of  his  State  and  country  After  he 
had  retired  from  the  Senate,  one  Governor,  with  universal 
public  applause,  placed  him  on  this  Court,  and  another  gave 
him  its  chief  place.  Both  appointments  were  unanimously 
endorsed  by  the  conventions  of  the  Democratic  party,  to 
which  he  belonged,  and  were  ratified  by  overwhelming 
majorities  at  the  polls. 

The  report  of  the  committee  has  so  completely  outlined 
the  leading  events  of  his  career  that  it  would  be  repetition  to 
refer  to  them,  nor  shall  I  allude  to  that  record  of  his  industry 
and  talents  which  is  to  be  found  in  twenty-two  volumes  of 
the  Reports  of  this  Court. 

We  cannot  but  be  struck  with  the  rapid  changes  which 
have  succeeded  one  another  on  the  Bench  where  he  sat.  In 
the  last  quarter  of  a  century  there  has  been  a  vacancy,  on 
an  average,  every  year  and  a  half.  In  the  last  three  years, 
three  of  its  five  members  have  been  removed  by  death.  In 
some  respects  the  public  lives  of  all  three  bore  a  resemblance. 
Each  of  the  three,  before  coming  upon  this  Bench,  had  repre- 
sented his  State  in  the  National  Councils  at  Washington, 
and  each  had  come  from  that  ordeal  with  fame  untarnished 
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and  without  so  much  as  the  smell  of  fire  on  his  garments. 
With  Judge  Davis  his  relations  had  been  especially  close. 
Together  for  years  at  Washington,  where  one  sat  in  the 
Senate,  while  the  other  was  in  the  House,  they  were  later 
reunited  on  the  Bench  of  this  Court,  where  they  sat  side  by 
side  for  many  years,  and  almost  together  they  went  down 
into  the  tomb.  ''  Lovely  and  pleasant  in  their  lives,  in  death 
they  were  not  divided." 

A  few  weeks  since  some  of  us  stood  with  the  Chief  Justice 
amid  the  thronging  crowd  when  upon  the  lonely  hillside 
amid  the  sighing  pines  the  body  of  his  friend  and  ours  was 
laid  to  rest.  And  now,  he  too,  has  passed  beyond  our  gaze. 
Thus  we  are  again  brought  face  to  face  with  the  great  Mys- 
tery. They  whom  so  lately  we  met  in  these  walls,  and  with 
whom  we  talked  as  man  to  man,  will  return  no  more.  In 
which  of  yon  wheeling  worlds  now  move  those  deathless 
souls,  those  inextinguishable  spirits  which  yesterday  knew  as 
little  of  the  future  as  ourselves,  but  which  now  in  wider 
intelligence  survey  the  vast  orbit  of  creation.  Or  is  it  in 
some  more  distant  world  far  removed  from  mortal  sight,  that 
they  await  the  final  trump  of  the  resurrection?  In  vain,  we 
ask  these  questions — but  again  and  again  as  the  portal  swings 
wide  open  and  with  never  ceasing  tramp,  brother  after  brother 
passes  down  and  out  into  the  illimitable  beyond,  humanity 
asks  the  ever-repeated,  never  answered  question — whither? 

**  We  know  not  where  His  islands  lift 
Their  fronded  palms  in  air — 
We  only  know  we  cannot  drift 
Beyond  His  love  and  care." 

Beyond  reproach  and  above  suspicion,  they  were  both  an 
honor  to  their  profession,  which,  foremost  at  all  times  in  con- 
tests for  civil  liberty,  can  in  reply  to  its  calumniators  always 
point  with  pride  to  such  as  they,  in  full  rebuke  to  those  who 
would  assail  the  high  standard  of  its  integrity.    If  pure- 
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hearted,  honest  men  are  "the  noblest  work  of  God,"  North 
Carolina  has  had  no  nobler  sons.    We  believe  them  now 

''Something  far  advanced  in  State." 

They  went  not  hence  suddenly  and  without  warning. 
Life's  duty  done,  their  life-work  crowned,  laying  aside  the 
troubles  and  sorrows  which  infest  this  pitiful  life  of  ours 
while  the  full  orb  of  their  being  was  slowly  sinking  to  its 
setting,  calmly  under  the  lengthening  shadows  of  the  sunset, 
their  spirits  lingered  by  the  shore;  but 

'*When  the  gorgeous  sun  illumed  the  eastern  skies 
They  passed  through  glory's  morning  gate 
And  walked  in  paradise." 

The  poet  of  paganism  who  lives  amid  the  blaze  of  the  now 
expiring  nineteenth  century,  tells  us — 

"Pale  beyond  porch  and  portal, 

Crowned  with  calm  leaves,  she  stands 
Who  gathers  all  things  mortal 
In  cold  immortal  hands." 

But  death  is  not  immortal.  There  was  a  time  when  it  was 
not,  and  hence  there  must  come  a  day  when  it  shall  surely 
cease  to  be.  Yet,  were  it  true  that  there  is  no  future  for  the 
soul,  there  would  still  be  an  immortality  for  the  good  deeds 
whose  influence,  perpetuated  by  one  generation  acting  upon 
the  next,  shall  live  in  ever  widening  circles  as  ''  the  great 
world  spins  forever  down  the  ever  ringing  grooves  of  change." 
Our  brethren  are  not  dead  to  us.  For  us  they  still  live,  move 
and  breathe  in  the  example  and  the  influence  of  noble  lives, 
and  these  things  can  never  die. 

*'Were  a  star  quenched  on  high 
For  ages  would  its  light, 
Still  traveling  downward  from  the  sky, 
Bless  our  mortal  sight : 

"So  when  a  good  man  dies, 
For  years  beyond  our  ken, 
The  light  he  leaves  behind  him  lies 
Upon  the  paths  of  men." 
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As  I  repeat  these  lines,  Mr.  Chairman,  I  know  that  there 
comes  back  to  you  those  well  remembered  words  of  Tacitus, 
in  speaking  of  one  who  in  his  day  also  deserved  to  be  renaem- 
bered  well  of  his  countrymen.  Said  he  in  the  sonorous 
tongue  of  old  Rome : 

"  Qaidquid  ex  eo  amavimus,  quidquid  admirati  sumus,  manet, 
manmrumque  est  in  etemitate  temporum  et  fama  rerum  " — 

"Whatsoever  of  him  we  have  loved,  whatsoever  of  him  we 
have  admired,  remains  and  will  remain  in  the  eternity  of 
time,  and  in  the  fame  of  his  deeds." 

Judge  Merrimon  was  long  an  anxious  and  earnest  seeker 
after  the  eternal  truth.  It  was  a  subject  on  which  he  loved  to 
discourse.  Of  him  it  might  have  been  said  in  those  endur- 
ing lines: 

*'  I  pray  thee,  then,  he  said, 
Write  me  as  one  that  loves  his  fellow-men — 
The  angel  wrote  and  vanished.^    The  next  night 
It  came  again  with  a  great  awakening  light, 
And  showed  the  names  whom  love  of  God  had  blessed. 
And  lol  his  name  led  all  the  rest.*' 

In  his  last  illness  the  longing  of  his  heart  was  gratified, 
and  he  found  that  peace  which  passeth  all  understanding. 
The  star  of  his  life  went  not  down  behind  the  darkened  west, 
but  it  set  like  the  morning  star,  which  melts  in  the  bright- 
ness of  the  coming  day. 

These  are  not  idle  ceremonies.  The  lives  of  good  inen 
are  not  lived  in  vain.  A  State  does  well  to  arouse  the  emu- 
lation of  the  rising  generation  by  the  example  of  those  who 
have  served  the  people  faithfully  and  well.  Rome  and 
Greece  filled  their  temples  and  porticos  with  busts  and  paint- 
ings of  their  illustrious  dead.  We  can  at  least  place  before 
the  living  the  simple  but  truthful  story  of  those  who,  in  the 
hours  of  danger  and  threatened  disaster,  by  their  eloquence 
and  their  moral  courage,  upheld  the  wavering  cause  of  civil 
liberty,  and  who,  spurning  every  temptation,  f  jund  their 
reward  in  the  gratitude  of  an  admiring  people,  and  reached 
the  highest  honors  of  the  republic. 
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Here  below  our  deceased  friend  is  henceforth  only  a  recol- 
lection, and  if,  unlike  wealthier  commonwealths,  we  cannot 
turn  his  features  into  living  bronze  or  monumental  marble,, 
let  his  memory  and  the  memory  of  such  as  he  be  copied  in  the 
lives  and  deeds  of  those  who  shall  come  after  us.  Then  when 
hereafter  shall  come  days  of  danger  and  disaster,  then  when 
shall  come,  as  come  to  us  they  must,  days  of  evil,  there  shall 
be  still  men  like  unto  him  in  the  land,  and  our  people  shall 
not  need  to  cry  out  in  vain  and  hopeless  agony,  as  so  many 
nations  have  done,  "  Oh  !  for  the  touch  of  a  vanished  hand,, 
and  the  sound  of  a  voice  that  is  still." 

Remarks  were  also  made  by  Mr.  George  H.  Snow  and  Mr. 
F.  H.  Busbee 


111—48 


IN  MEMORY  OF 


JOSERH  J.   DAVIS,  ASSOCIATE  JUSTICE, 


Attorney  General  Davidson  said  : 

May  it  please  your  Honors: — I  present  the  resolutions 
adopted  yesterday  at  a  meeting  of  the  Bar  of  North  Carolina, 
in  respect  to  the  memory  of  Joseph  J.  Davis,  late  an  Asso- 
ciate Justice  of  this  Court.  These  resolves,  eloquent  by  rea- 
son of  their  simple  and  earnest  words,  are  peculiarly  appro- 
priate to  the  character  of  the  person  to  whom  they  refer ; 
they  disclose  the  outlines  of  a  life  unusually  full  of  virtuous 
actions,  and  the  record  of  a  professional  career  which  will 
long  remain  a  source  of  pride  to  the  Bar  of  North  Carolina. 
Even  were  the  annals  of  the  State  and  Republic  silent,  there 
remain  among  the  people  who  knew  him  so  many  evidences 
of  Judge  Davis'  exalted  character  as  a  private  citizen  and 
public  servant,  that  his  fame  would  be  projected  by  tradition 
far  into  the  future.  Happily  for  his  memory,  and  for  us,  and 
for  those  who  shall  come  after  us,  the  record  is  complete ; 
in  Church  and  State,  on  the  Bench  and  in  the  legislative 
halls,  in  the  great  movements  of  the  people,  and  in  the  quieter 
but  more  important  relations  of  civic  and  domestic  life,  his 
life  is  written  and  his  memory  will  be  preserved. 

I  move  your  Honors  that  these  proceedings  be  entered 
upon  the  records  of  this  Court. 

Chief  Justice  Shepherd,  speaking  on  behalf  of  the  members 
of  the  Court,  said :  We  unite  with  the  members  of  the  Bar  in 
the  expression  of  their  sorrow  at  the  loss  of  our  late  associate. 
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For  a  long  period  he  was  prominently  before  the  people  of 
North  Carolina,  and  in  every  public  station  he  was  called  upon 
to  fill,  he  came  up  to  the  full  measure  of  his  duty.  He  served 
his  State  with  constant  faithfulness  in  war  and  in  peace.  He 
was  a  soldier  who  never  faltered ;  a  statesman  who  never 
bent;  a  Judge  who  never  compromised.  He  was  a  man 
beloved  by  all ;  a  Christian  who  never  wavered  in  hi»  faith; 
and  he  was  always  a  modest  unobtrusive  gentleman.  In 
times  of  prosperity  he  never  boasted ;  in  times  of  adversity 
he  stood  "  four-square  to  all  the  winds  that  blew." 

His  services  on  this  Bench  are  known  and  appreciated. 
He  was  an  upright  Judge  with  a  keen  sense  of  justice  and 
an  impartial  mind.  His  views  upon  any  question  always 
had  great  weight  in  the  consultations  of  the  Court,  and  his 
opinions  appearing  in  our  Reports  are  clear,  concise  and 
logical.  Those  of  us  who  were  associated  with  him]  here 
mourn  his  death  with  feelings  of  peculiar  sadness. 

The  proceedings  of  the  Bar  will  be  duly  entered  upon  the 
records  of  this  Court,  and  will  be  properly  reported  by  the 
Attorney  General. 


xMEETING  OF  THE  BAR. 

A  meeting  of  the  Bar  was  held  in  the  Supreme  Court 
room  on  the  afternoon  of  Thursday,  the  27th  day  of  October, 
1892,  to  take  suitable  steps  in  honor  of  the  memory  of  the 
late  Honorable  Joseph  J.  Davis,  Associate  Justice  of  the 
Supreme  Court. 

On  motion,  Justice  Avery  was  called  to  the  Chair,  and 
Thomas  S.  Kenan  appointed  Secretary. 

On  motion  of  Judge  Fuller,  a  committee  of  five  was 
appointed  to  prepare  a  suitable  memorial  sketch  of  the  life 
and  character  of  the  late  Judge  Davis,  and  report  to  an 
adjourned  meeting  to  be  held  here  on  Wednesday,  the  16th 
of  November,  1892,  at  11  o'clock  a.  m. 
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The  Chair  appointed  Messrs.  Thomas  C.  Fuller,  John 
Manning,  R.  H.  Battle,  John  W.  Graham  and  J.  B.  Batche- 
lor  to  constitute  the  committee. 


ADJOURNED  MEETING. 

November  16,  1892. 
Justice  Avery  said : 

Gentlemen  of  the  Bar: — In  calling  this  meeting  to  order, 
I  feel  constrained^  before  asking  for  the  report  of  the  com- 
mittee heretofore  appointed,  to  pay  a  short  tribute  to  the 
memory  of  our  deceased  associate. 

Joseph  J.  Davis  will  take  rank  in  the  history  of  the  State 
and  nation  far  above  the  average  man  who  is  called  to  fill 
even  such  eminent  positions  as  he  occupied.  In  a  life  of 
more  than  three-score  years  no  man  who  knew  him  would 
believe  that,  in  the  most  trivial  matter,  he  ever  overstepped 
the  bounds  which  his  delicate  sense  of  propriety  and  his 
high  standard  of  honor  had  fixed  for  his  official  conduct. 
Nearly  twenty-six  years  ago  I  first  met  him  as  a  member  of 
the  House  of  Representatives  from  Franklin  county.  Modest 
and  unassuming,  as  he  was,  his  presence  instantly  impressed 
me  with  the  idea  that  he  was  made  in  no  common  mould. 
Whenever  and  wherever  he  has  spoken  as  a  public  man  he 
has  commanded  attention  and  respect,  not  only  on  account 
of  the  intrinsic  force  of  his  argument  and  the  aptness  of  his 
diction,  but  because  those  who  have  heard  and  those  who 
have  read  his  utterances  have  felt  that  they  were  born  of 
firm  and  honest  convictions. 

This  is  not  a  fitting  time  or  place  for  entering  upon  a  dis- 
cussion of  his  political  life.  It  is  to  be  regretted  that  such 
men  as  he  should  have  felt  bound  by  the  custom  that  has 
recently  prevailed  in  North  Carolina  to  retire  to  private  life, 
when  a  career  of  the  greatest  usefulness  seemed  to  be  marked 
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out  for  him.  The  grandest  eulogy  upon  him  as  a  federal 
representative,  is  embodied  in  that  appellation,  by  which  his 
constituents  loved  to  refer  to  him,  of  "Honest  Joe  Davis."  It 
would  be  a  fitting  expression  and  memorial  of  the  confidence 
of  the  masses  in  him  to  record  this  popular  designation  upon 
his  monument. 

As  a  Judge  he  had  clear,  well-defined  and  fixed  convic- 
tions as  to  most  of  the  important  questions  that  arose  in  the 
Court.  During  his  first  year  of  service  upon  the  Bench,  bis 
best  friends  and  most  ardent  admirers  were  surprised  to  find 
how  readily  he  fell  into  the  habit  of  crystalizing  the  law  in 
terse  and  lucid  language. 

If  in  the  discharge  of  his  judicial  duties  he  was  ever 
tempted  to  swerve  from  what  I^  believed  to  be  the  law,  it 
was  when  he  encountered  a  quicksand,  where  the  letter  and 
spirit  of  the  law  failed  to  conform  to  his  sense  of  right  and 
justice.  If  he  would  have  departed  a  hair's  breadth  from 
the  line  prescribed,  it  would  have  been  to  prevent  the 
triumph  of  fraud  or  oppression.  No  man  was  ever  endowed 
with  a  higher  sense  of  right,  honor  and  justice. 

His  character  as  a  soldier  will  be  and  has  been  preserved 
in  the  archives  from  which  the  still  unwritten  history  of  our 
achievements  as  North  Carolinians  must  be  learned.  No 
son  of  the  State  felt  more  pride  in  our  soldiery,  and  none  did 
more  to  correct  the  errors  of  the  popular  historians  of  the 
day.  But  while  to  meet  Justice  Davis  in  the  social  cirele 
and  in  public  life  was  to  honor  and  to  respect  him,  to  know 
him  intimately  as  friend  and  associate  was  to  love  him. 
Brave  as  a  lion  in  battle,  firm  as  a  rock  in  the  national 
councils,  or  on  the  Supreme  Bench,  to  his  friend  he  was  as 
gentle,  as  sympathetic  and  as  tender  as  a  woman,  at  his 
family  altar,  before  his  Ood,  he  was  as  humble  as  a  little 
child. 

Among  all  the  gallant  and  commendable  acts  of  his  life, 
I  remember  none  with  more  profound  pleasure  and  admira- 
tion than  his  manly  and  correct  testimony  when  occasion 
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called  for  an  expression  of  his  views  as  to  the  truth  and  effi- 
cacy of  the  Christian  religion.  Among  all  ©f  her  honored 
sons,  the  State  has  never  produced  a  more  worthy  exemplar, 
as  public  servant  and  private  citizen,  than  Joseph  J.  Davis. 

REPORT   OF    COMMITTEE. 

The  committee  of  the  Bar,  appointed  at  a  meeting  held  m 
the  Supreme  Court  room  October  27,  1892,  to  prepare  and 
present  to  this  adjourned  meeting  resolutions  commemorative 
of  the  life  and  character  of  the  late  Justice  Davis,  respect- 
fully report: 

JosBPH  Jonathan  Davis,  the  youngest  but  one  of  eleven 
children  of  Jonathan  and  Mary  Butler  Davis,  was  born  in  ' 
Franklin  County,  North  Carolina,  April  13, 1828.  He  was- 
reared  by  worthy  and  pious  parents  on  a  farm,  until  old 
enough  to  be  sent  from  home  to  receive  a  scholastic  educa- 
tion, when  he  was  entered  as  a  pupil  of  John  B.  Bobbitt,  a 
teacher  of  deserved  repute  at  Louisburg.  Finishing  the 
course  at  the  academy  there,  he  was  a  student  for  one  year 
at  Wake  Forest  College,  whence  he  went  to  the  University  in 
1847  to  take  a  partial  course  and  study  law  under  the  late- 
Judge  Battle  and  Mr.  S.  F.  Phillips,  afterwards  Solicitor  Gen- 
eral of  the  United  States.  Completing  his  law  studies,  and 
being  admitted  to  the  Bar  in  June,  1850,  he  began  the  prac- 
tice in  Oxford,  N.  C,  but  in  less  than  three  years  returned 
to  his  native  county  and  settled  in  Louisburg,  where  he 
lived  the  rest  of  his  life.  He  had  not  long  to  wait  for  busi- 
ness, for  his  character,  habits  and  attainments  were  such 
that  he  soon  obtained  the  confidence  and  respect  of  the  peo- 
ple of  his  county,  and  commanded  a  fine  practice,  which  he 
ever  retained  while  he  continued  at  the  Bar. 

Though  earnestly  opposed  to  secession,  after  the  late  war 
began  he  assisted  in  raising  a  company  of  soldiers,  and  was 
made  its  Captain,  in  the  Forty-seventh  Regiment  of  North 
Carolina  State  Troops,  and  was  a  most  gallant  soldier  in  the 
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campaigns  of  1862  and  1863,  until  the  third  day  of  July, 
when  he  was  captured  in  Pettigrew's  fanciQUs  charge  at 
Oettysbu  rg.  Thereafter,  and  until  near  the  end  of  hostilities, 
he  was  a  prisoner  of  war  successively  at  Fort  Delaware  and 
at  Johnson's  Island,  in  Ohio. 

On  his  return  home  he  resumed  the  practice  of  law.  In 
1866  he  was  elected  and  served  as  a  member  of  the  Lower 
House  of  our  State  Legislature.  In  1874  he  was  nominated 
by  the  Democratic  party  and  elected  a  member  of  the  House 
of  Representatives  of  the  United  States  Congress,  in  which 
he  served  by  successive  elections  for  six  years  with  great 
acceptability  to  the  people  of  his  district  and  State  and 
oredit  to  himself.  He  was  appointed  a  Justice  of  the  Supreme 
Court  by  the  late  Governor  Scales,  to  fill  the  vacancy  occa- 
sioned by  the  death  of  Judge  Ashe  in  February,  1887,  and 
in  1888  he  was  elected  to  that  office  by  the  people.  His 
health  began  to  fail  a  year  or  two  before  his  death,  and  dur- 
ing the  February  Term,  1892,  of  the  Court,  he  was  afflicted 
with  a  partial  strokeof  paralysis,  from  which  he  never  entirely 
rallied.  Fle  was  taken  to  the  seashore  at  Beaufort  in  June, 
but  not  regaining  his  strength,  toward  the  last  of  July  he 
returned  to  his  home,  where  he  quietly  passed  away  on  the 
7th  day  of  August,  1892. 

Judge  Davis  was  twice  happily  married  —in  1852  to  Miss 
Catharine,  daughter  of  the  late  Robert  Shaw  of  Louisburg, 
and  she  having  died  in  1881,  to  Miss  Louisa,  daughter  of  the 
late  Benjamin  Kittrell,  of  Granville,  in  1883;  she  survives 
him.  By  the  former  wife  he  left  four  children.  He  was  for 
several  years  a  Trustee  of  the  University,  and  in  1887  it  con- 
ferred upon  him  the  degree  of  LL.  D. 

He  was,  from  his  youth,  a  moral  man,  and  in  the  latter 
part  of  his  life  he  was  strictly  religious,  and  a  most  devout 
communicant  of  the  Protestant  Episcopal  Church.  As  aciti- 
zen  he  was  public  spirited  and  patriotic;  as  a  lawyer  he  was 
punctiliously  cautious  and  liberal  in  his  practice,  and  at 
the  same  time  zealous  and  devoted  to  the  interest  of  his 
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client,  and  very  successful  in  his  practice;  as  a  speaker^ 
whether  at  the  Bar,  on  the  hustings,  or  in  the  legislative 
halls,  his  earnestness  approached  to  eloquence,  and  he  ever 
impressed  upon  his  hearers  the  conviction  that  he  was  per- 
fectly sincere  in  all  that  he  uttered;  as  a  legislator  and 
statesman,  he  was  constant  in  his  intelligent  efforts  to  pro- 
mote, in  every  legitimate  way,  the  welfare  of  his  constituents, 
his  State  and  his  country ;  as  a  soldier,  he  was  without  fear 
and  without  reproach,  and  a  fatherly  kindness  marked  his 
conduct  to  those  subject  to  his  command;  as  a  Judge,  he  was 
learned,  able,  painstaking  and  eminently  just;  as  a  neigh- 
bor, he  was  the  beneficent  friend  to  all  about  him  ;  as  son, 
brother,  father  and  husband,  he  was  all  that  man  couM  be — 
in  a  word,  in  all  the  relations  of  life  he  was  true  ;  therefore. 
Resolved,  That  in  the  death  of  the  Honorable  Joseph  J. 
Davis,  the  Bar  and  the  Bench  have  lost  one  of  their  bright- 
est ornaments,  the  State  one  of  its  noblest  and  most  useful 
citizens,  and  the  community  one  of  the  purest  and  best 
of  men. 

Resolved,  That  a  copy  of  this  report  be  presented  to  the 
Supreme  Court  by  the  Attorney  General  with  the  request 
that  it  be  spread  upon  the  minutes. 

Resolved,  That  a  copy  of  the  same  be  furnished  the  family 
of  the  deceased  by  the  secretary  of  this  meeting. 
Respectfully  submitted, 

Thomas  C.  Fuller, 
J.  B  Batchelor, 
John  Manning, 
John  W.  Graham, 
R.  H.  Battle. 
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REMARKS   OF   JUDGE   FULI.ER. 

Mr,  Ckairman: — It  is  not  my  purpose  to  pronounce  a 
studied  panegyric  upon  either  the  life  or  public  services  of  the 
man,  to  the  memory  of  whose  virtues  we  would  now  pay  a 
becoming  tribute  of  respect.  I  rise  simply  to  express  my 
heartfelt  admiration  and  high  appreciation  of  that  manli- 
ness and  true  nobility  of  soul  exhibited  by  the  illustrious 
deceased  during  the  many  years  of  our  truest  intimate 
friendship. 

Judge  Davis  was  a  good  man  in  all  the  relations  of  life, 
as  husband,  parent  and  master  he  was  faithful,  kindly  affec- 
tionate and  humane ;  he  was  a  sincere  man,  always  leaning 
to  the  side  of  the  weak  and  friendless,  laboring  faithfully  and 
earnestly  for  everything  that  tended  to  elevate  the  character 
and  better  the  condition  of  his  fellow-men.  He  instinctively 
scorned  a  mean  action,  and  the  man  is  not  living  or  dead 
whom  he  ever  intentionally  wronged.  Judge  Davis  was 
also  a  great  man — he  was  great  in  real,  solid  qualities,  in 
honest  purpose,  in  sagacity,  in  practical  knowledge  and  com- 
mon sense.  He  was,  therefore,  ever  powerful  in  the  advo- 
cacy of  right  and  truth,  and  never  shrank  from  the  public 
advocacy  of  his  views,  whatever  might  be  the  effect  upon  his 
fortunes. 

In  his  public  and  private  life,  Judge  Davis  was  a  conscien- 
tious man,  and  he  died  the  Christian's  death.  His  character 
for  honesty  and  integrity  could  never  be  questioned ;  his 
public  career,  though  long  and  eventful,  was  particularly 
free  from  anything  that  was  impure  or  suspicious. 

His  example  is  one  that  is,  in  every  particular,  worthy  of 
imitation,  for  like  the  counsellor  Joseph  of  Arimathea,  "  he 
was  a  good  man  and  a  just." 


APPENDIX  B.  76» 


REMARKS   OF    MR.    R.  H.  BATTLE. 

Mr.  Chairman: — A  native  of  the  same  county  as  our 
deceased  brother,  an  admiring  acquaintance  since  my  boy- 
hood and  his  young  manhood  when  he  was  a  student  of  the 
law  at  Chapel  Hill,  and  an  intimate  friend  since  the  Courts 
were  opened  to  us  after  the  war,  I  but  obey  the  dictates  of  an 
affectionate  regard  in  submitting  a  few  remarks  in  favor  of 
the  resolutions  of  the  committee. 

Seldom  has  a  community,  or  a  State,  to  mourn  the  death 
of  such  a  man  as  Judge  Davis.  In  him  were  combined  aa 
many  virtues,  as  many  noble  qualities,  as  man  could  well 
possess.  Bold  and  modest,  brave  and  gentle,  candid  and 
sincere,  generous,  charitable  in  deed,  word  and  thought,, 
patriotic,  pious  and  pure,  he  passed  through  life,  attracting 
and  commanding  each  day  he  lived  the  admiration  of  all 
who  were  privileged  to  know  him.  His  virtues  were  positive 
virtues,  and  his  influence  was  a  positive  influence.  His  nature 
was  too  honest  for  him  to  witness  dishonesty  or  meanness 
without  denouncing  it.  Therefore,  he  was  ever  a  positive 
blessing  to  his  profession,  ip  his  own  and  the  adjoining 
counties.  A  pettifogger  could  not  associate  with  or  be  com- 
fortable in  the  presence  of  such  a  man.  He  would  be  afraid 
of  exposure  and  stern  denunciation.  For  many  years  our 
friend  was  the  senior  member  of  the  Franklin  Bar,  and  to  his 
juniors  he  was  a  brother  indeed.  He  recognized  it  as  his 
privilege,  as  well  as  his  duty,  to  settle  disputes  and  not  to 
foment  them,  and  bis  younger  brethren  have  admired  his 
example  and  followed  it.  And  what  his  brethren  saw  the 
people  saw,  and  directly  and  through  them  the  people  of  his 
county  have  been  elevated  above  4he  plane  on  which  litigants 
contend  in  many  sections.  He  was  the  personal  friend  of 
nearly  every  good  man  in  his  county.  With  his  kind  and 
generous  nature  he  made  the  troubles  of  his  neighbors  his 
own,  and  in  trying  to  help  them  he  often  suffered  losses  that 
proved  of  great  and  lasting  inconvenience  to  him.     But  he 
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bore  the  burden  without  complaint.  He  never  lost  a  friend, 
for  whom  he  was  surety,  as  well  as  his  money.  In  the  army 
and  in  prison  he  seemed  to  care  for  his  comrades  more  than 
himself.  To  those  of  them  who  were  sick  or  wounded,  he  was 
like  a  loving  l»rother.  The  devotion  of  his  men  to  Captain 
Davis  was  intense,  and  every  member  of  his  company  was 
his  life-long  friend,  and  so  with  each  and  all  of  his  comrades 
in  the  service.  After  they  returned  home  they  ever  looked 
to  him  as  their  leader.  In  their  business  he  must  advise 
them,  and  in  their  troubles  defend  and  protect  them,  whether 
with  or  without  fee.  In  return  it  was  their  great  desire,  and 
that  of  their  friends,  to  promote  him  to  a  place  of  trust  and 
honor,  and  their  delight  when  he  was  elected  to  Congress 
was  as  great  as  if  the  honor  were  conferred  on  each  of  them. 
They  knew  he  would  do  them,  himself  and  his  State  much 
•credit.  That  their  confi'Jence  was  not  misplaced  is  matter  of 
history.  No  district,  no  State,  could  boast  a  member  with  an 
<eye  more  single  to  the  best  interests  of  his  constituents  and 
the  people  generally.  Those  who  knew  his  characteristics 
were  not  surprised  at  the  industry  and  zeal  with  which  he 
performed  all  the  duties  incident  to  the  position,  and  the  fear- 
lessness with  which  he  exposed  and  denounced  the  wrong  in 
high  places.  The  ability  with  which  he  discussed  some  of  the 
economic  and  political  questions  which  agitated  the  country 
during  his  three  years  of  service  was  recognized  by  his  associ- 
ates in  Congress,  and  some  of  his  speeches  were  widely  dis- 
tributed for  the  information  of  the  people  of  this  and  other 
States.  Not  even  his  political  opponents  could  deny  that  he 
worthily  represented  the  dignity  and  true  manhood  of  his 
State  and  the  South  in  repelling,  on  all  occasions,  the  charges 
or  insinuations  of  those  who  for  party  ends  strove  to  excite 
er  continue  sectional  animosity.  He  commanded  their  re- 
spect, while  his  constituents  and  others  he  so  nobly  defended 
were  proud  of  their  champion. 
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Had  he  wished  it,  Judge  Davis  might  have  gone  ou  the 
Superior  Court  Bench  soon  after  he  returnedjfrom  Congress, 
but  he  preferred  the  practice  of  his  profession  and  the  society 
of  bis  family  to  judicial  honors  to  be  enjoyed  at  the  expense 
of  the  pleasures  of  home  for  more  than  half  the  time ;  and  so^ 
for  a  few  years,  he  filled  no  public  station.  This  continued 
until  the  Spring  of  1887.  The  late  Governor  Scales,  the  late 
Judge  Thomas  S.  Ashe  and  Judge  Davis,  a  noble  band  of 
brothers,  had  been  intimate  friends  in  Congress,  and  on  the 
death  of  Judge  Ashe  inr February,  1887,  Governor  Scales 
was  delighted  that  many  leading  members  of  the  Bar  pre- 
sented the  name  of  Mr.  Davis  for  the  vacancy  on  the 
Supreme  Bench,  and  he  promptly  conferred  on  him  the 
appointment.  This  met  very  general  approval,  and  at  the 
next  State  Convention  of  the  Democratic  party  Justice 
Davis  was  unanimously  nominated  to  be  his  own  successor,^ 
and  the  nomination  was  ratified  by  the  voters  of  the  State 
at  the  ensuing  election.  Justice  Davis  came  ou  the  Bench 
with  many  of  the  highest  qualifications  for  the  place — legal 
learning,  a  thorough- acquaintance  with  the  practice  of  law,. 
a  strong  mind,  an  intuitive  sense  of  justice,  a  never  failing 
courtesy,  the  universal  confidence  of  the  people,  and  a  respect 
from  his  brethren  of  the  Bar  that  bordered  on  affection. 
His  opinions,  to  be  found  in  Vols.  96  to  110,  inclusive,  of 
our  Reports,  are  clear  and  sound,  and  have  generally  received 
the  endorsement  of  a  critical  profession.  In  estimating 
these  opinions,  too,  it  should  be  remembered  that  he  suffered 
from  frequent  attacks  of  sickness  since  he  came  to  the  Bench, 
and  was  often  in  his  seat  and  busy  at  his  work  while  so  weak 
that  if  his  sense  of  duty  had  not  been  so  strong  he  would 
have  been  in  bed  ;  and  one  cannot  but  wonder  that  he  did  so 
much. 

But  after  all,  and  with  high  appreciation  of  his  services 
as  a  statesman  and  a  jurist,  I  like  best  to  think  of  our  friend 
as  I  saw  him  in  his  private  relations  with  members  of  his- 
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family  and  his  intimate  associates.  He  was  ever  instroctive 
aud  interesting  in  conversation,  and  his  purity,  gentleness^ 
candor,  sincerity  and  rare  unselfishness  drew  his  intimates  to 
him  as  with  hooks  of  steel.  I  had  always  regarded  him  as 
a  strictly  moral  man,  but* until,  as  a  member  of  the  Bench, 
he  began  to  spend  most  of  his  time  in  Raleigh,  I  was  not 
aware  that  he  was  a  very  religious  and  sincerely  pious  man, 
a  devout  Christian.  To  do  deeds  of  charity  and  mercy  was 
a  great  pleasure  to  him;  and,  like  the  Master  he  served, 
there  was  a  large  place  in  his  hmrt  for  little  children.  I 
think  now,  with  mournful  pleasure — I  will  be  pardoned  for 
the  personal  allusion — of  his  insisting  that  I  should  not 
omit  to  pay  him  a  visit  every  Sunday  afternoon  during  the 
last  year  or  two  of  his  service  here,  and  his  letting  me  know 
that  I  would  be  doubly  welcome  when  I  brought  my  little 
daughter  with  me.  I  always  found  that  he  had  been  care- 
ful beforehand  to  provide  something  to  please  the  child, 
and  it  was  hard  to  tell  whether  he  or  she  derived  the  most 
pleasure  from  the  visits.  I  was  so  fortunate  as  to  see  much 
of  him  in  Beaufort,  whither  he  had  been  carried  in  the  hope 
of  benefit  from  the  sea-breezes,  for  a  few  days,  a  month  before 
his  death;  and  though  his  mind  was  then  somewhat  enfee- 
bled, and  his  articulation  was  indistinct,  he  recurred  some- 
times to  his  attachment  to  the  church  in  which  he  was 
accustomed  to  worship  when  in  Raleigh,  and  insisted  upon 
sending  to  its  treasurer  what  he  calculated  to  be  his  dues  to 
the  end  of  the  current  month.  Well  might  the  Rector  of 
that  church,  when  called  to  Louisburg  to  bury  what  was 
mortal  of  our  dead  friend,  depart  from  his  custom  to  use 
onlv  the  Episcopal  service  without  a  sermon,  and  deliver  a 
funeral  discourse  to  the  crowded  congregation  of  his  mourn- 
ing friends,  from  the  text,  "Behold  an  Israelite  indeed,  in 
whom  is  no  guile." 
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After  a  very  intimate  acquaintance  with  him  for  so  many 
years,  I  believe  I  can  say,  with  perfect  sincerity,  that,  all  in 
all,  I  have  never  known  a  better,  nobler  man.  than  Joseph 
J.  Davis. 

**  His  youth  was  innocent,  his  riper  age 
Marked  with  some  act  of  goodness  every  day; 
And  watched  by  eyes  that  loved  him,  calm  and  sage 
Faded  his  last  declining  years  away. 
Cheerf  al  he  gave  his  being  up— and  went 
To  share  the  holy  rest  that  waits  a  life  well  spent." 
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ACCOUNT,  281.  394. 

ACTION  AGAINST  THE  STATE  : 

1.  The  Board  of  Agriculture  is  a  Department  of  the  State  Oovern- 

ment,  and  an  action  against  it  to  recover  money  alleged  to  have- 
been  wrongfully  collected  by  it  as  a  license  tax  cannot  be  main- 
tained, the  State  not  having  given  its  consent  to  be  sued  in  that 
respect.    Ckemical  Co.  v.  Board  of  Agriculture,  lli5. 

2.  The  objection  to  the  jurisdiction  of  the  Court  because  the  action  is- 

against  the  State  may  be  made  ore  tenus  at  any  stage  in  the  pro- 
ceedings when  the  fact  is  made  apparent.    Ibid, 

ACTION  TO  RECOVER  LAND  : 

1.  When  neither  claimant  is  seated  on  the  lappage  in  dispute,  and 

when  both  are  on  it,  the  law  adjudges  the  possession  to  follow^ 
the  older  title.     Asbary  v.  Fair,  251. 

2.  Seven  years  possession  and  cultivation  of  land  under  a  junior 

grant  makes  title  against  an  older  one;  and  where  there  was  evi- 
dence from  which  such  possession  could  be  found,  it  was  error 
to  hold  that  plaintiff  (claiming  under  the  junior  grant)  could  not 
recover.     Ibid, 

3.  The  statute  of  limitations,  if  it  began  to  run  before  the  commence- 

ment of  insanity,  or  other  disability,  would  not,  on  that  account^ 
cease,  and  when  there  was  any  testimony  from  which  such  a 
state  of  facts  could  be  found,  their  consideration  should  not  have 
been  withdrawn  from  the  jury.    Ibid, 

4.  Under  the  law  in  force,  no  connection  need  be  shown  between  the 

successive  occupants  to  establish  the  presumption  of  a  grant  for 
the  actual  posessio  pedis.    I  bid, 

5.  Insanity  is  a  question  for  the  jury  ;  and  even  where  the  testimony 

as  to  the  fact,  while  not  directly  disputed,  was  capable  of  more- 
than  one  construction,  it  was  not  proper  to  withdraw  it  from  the 
jury.    Ibid, 

6.  Privity  of  estate  between  the  plaintiff,  and  those  under  whom  he 

claims,  is  not  necessary  to  entitle  him  to  the  advantage  of  their 
possession  to  show  title  by  the  statute  of  limitation.     Ibid, 

7.  Statute  of  limitations  need  not  be  pleaded  specially  to  show  title.. 

Ibid. 
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8.  Unless  the  defendants  connect  theniseives  with  the  elder  grant,  it 

serves  them  no  purpose,  except  to  take  title  out  of  the  State,  and 
in  this  it  is  of  equal  avail  to  the  plaintiff  also.     Ibid 

9.  In  an  action  for  the  recovery  of  land,  the  defendants  set  up  a  con- 

tract to  convey  bona  fide  improvements,  which  improvements 
the  arbitrator,  to  whom  this  case  was  referred  by  consent,  mak- 
ing his  award  the  judgment  of  the  Court,  found  to  be  |T5  in 
excess  of  the  rents  and  a  lien  on  said  land  :  Hie/d,  (I)  that  a  writ 
of  possession  was  not  proper  until  the  terms  of  the  ag^reenient 
were  complied  with,  there  being  a  stipulation  in  the  ecmsent 
judgment  to  that  effect ;  (2)  that  the  $75  excess  and  costs  were  a 
lien  upon  the  land  under  said  judgment,  and  under  the  stip- 
ulations thereof,  the  defendants  could  hold  possession  until  it  was 
discharged.     Field  v.  Moody,  253. 

10.  In  an  action  for  the  possession  of  land,  it  appeared  that  in  1867 

the  defendants'  ancestor  had  executed  a  bond  to  the  ancestor  of 
plaintiffs,  and  in  1868  liad  made  deeds  to  her  absolute  upon  their 
face,  but  intended  as  s^ecurity  for  a  debt  due  by  said  bond,  but 
he,  defendant's  ancestor,  had  continued  and  remained  in  posses- 
sion of  the  lands  conveyed  in  said  deed  till  tiie  time  of  this  action, 
in  1890 ;  and  that  in  a  former  action  between  the  parties  hereto, 
to  which  also  the  personal  representatives  of  both  their  deceased 
ancestors  were  also  parties,  pleaded  by  defendants  as  an  estop- 
pel, it  had  been  adjudged  that  the  debt  was  satisfied  and  the 
land  discharged  of  the  lien  of  the  trust  raised  by  said  deeds : 
Held  J  (1)  that  the  plaintiffs  were  barred  of  their  recovery  ;  (2)  a 
re-conveyance  of  the  land  or  abandonment  of  the  claim  to  the 
lien  was  presumed  ;  (8)  the  joinder  of  unnecessary  parties  did 
not  Impair  the  estoppel.     Fowler  v.  0^x>me,  404. 

11.  In  an  action  to  recover  land  the  purchaser,  after  the  commence- 

ment of  the  action,  may  be  substituted  as  party.  Talbert  v. 
Becton,  548. 

12.  The  different  descriptions  of  a  boundary  line  should  be,  if  possi- 

ble, reconciled  to  give  effect  to  the  grantor's  intent.  Buckner  v. 
Anderson  J  572. 

13.  When,  in  the  original  survey,  a  natural  object  or  well  known  line 

of  another  tract  is  called  for,  such  call  will  control  a  description 
of  courses  and  distances  inconsistent  therewith.     Itnd. 

14.  When  there  is  a^call  in  a  deed  **  thence  with  that  line  to  a  stake 

on  the  west  bank  of  the  branch,"  and  to  reach  such  '* branch*' 
which  is  well  known,  the  **  line"  must  be  extended  some  seven- 
teen or  eighteen  poles:  Held,  it  is  proper  to  follow  the  line  so 
extended  to  the  branch.    Ibid. 
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15.  The  charge  of  the  Ck)urt  to  the  jury  that  the  line  must  be  deter- 

mined by  following  the  line  to  the  **  branch,"  was  not  error, 
though  there  was  some  evidence  that  there  was  a  nearer  tribu- 
tary of  this  branch.  What  branch  was  meant,  was  a  question 
for  the  jury.    Ibid, 

16.  The  parties  were  not  estopped  by  a  subsequent  verbal  agreement 

fixing  the  line  to  such  tributary  of  the  branch  from  disputing 
such  line.    Ibid. 

J\.DMINISTRATION,  3W: 

1.  When  the  complaint  alleged  a  liability  of  the  defendant  adminis- 

tratrix c.  t,  a.  for  $150  and  interest,  balance  due  on  an  annuity' 
devised,  and  another  liability  for  $859.46  due  because  of  her  fail- 
ure to  board  her  mother  according  to  the  direction  of  her  testa- 
tor's will,  it  was  Held,  that  a  demurrer  to  the  jurisdiction  was 
improperly  sustained,  and  this,  though  the  Court  below  ruled 
that  the  second  cause  of  action  could  not  be  maintained.  Mar- 
tin V.  Ooode,  288. 

2.  In  an  action  for  the  value  of  the  rents  and  profits  of  a  tract  of 

land,  it  appeared  that  the  defendant,  who  was  administrator  of 
plaintiff 's  intestate,  entered  as  such  into  the  possession  of  said 
land,  and  received  the  rents  and  profits  to  his  own  use  for  eleven 
years.  The  Court  charged  that  the  plaintiffs  were  entitled  to 
recover  the  reasonable  rental  value  for  the  entire  period:  His/d, 
no  error.    Shuffler  v.  Turner,  297. 

S,  The  defendant  was  properly  allowed  a  deduction  for  taxes  and 
improvements.    Ibid.. 

4.  The  defendant,  according  to  his  own  admission,  assuming  to  act 

as  plaintiff 's  agent  in  the  collection  and  application  of  the  rents, 
cannot  plead  the  statute  of  limitations  unless  there  was  a  de- 
mand and  a  refusal,  and  then  only  from  the  time  thereof.    Ibid. 

5.  This  action  was  properly  brought  within  three  years  after  he  gave 

up  possession  of  the  land.    Ibid. 

6.  G.  was  appointed  administrator  of  D.  in  June  and  died  in  August, 

1883.  In  September,  1889,  judgment  was  rendered  upon  an 
action  begun  in  1884  against  G.*8  executors  establishing  G/s  lia- 
bility, as  administrator,  for  misuse  of  D.'s  estate:  Held,  an  action 
begun  in  October,  1889,  against  G.'s  sureties  was  barred  by  the 
statute  of  limitations.    Chill  v.  Cooper,  811. 

7.  The  plaintiff  might  have  begun  his  action  immediately  after  his 

demand  upon  G.*s  executors  and  their  refusal  in  1884,  and  the 
statute  runs  from  that  date.    Ibid. 

8.  It  is  no  breach  of  an  administrator's  bond  to  refuse  to  pay  a  claim 

until  the  same  is  established  by  judgment.    Ibid, 
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9.  Where  it  appeared  that  the  defendant  executor  kept  the  funds  of 
the  estate  in  a  bank  needlessly  for  three  years  after  his  testator's 
death,  and  during  that  time  he  paid  the  indebtedness  of  the  estate 
out  of  his  own  private  funds,  though  liis  testator's  fund  was  am- 
ple for  such  payment:  flis/d,  it  was  negligence,  and  he  cannot  be 
allowed  credit  for  such  gratuitous  payment  in  settlement  with 
the  legatees.     WoocUey  v.  HoUey,  880. 

10.  A  will  by  which  land  is  devised  to  C.  for  life,  and  after  her  death 

it  is  to  be  divided  among  children,  does  not  authorize  a  sale  by 
the  executors.    Epley  v.  Epley,  505. 

11.  An  administrator  d.  h.  n.  cannot  be  compelled  by  the  creditors  of 

an  estate  to  proceed  with  a  petition  to  make  assets  begun  by  the 
former  administrator,  deceased.    Brittain  v.  Dickaon,  529. 

ADMINISTRATOR:  See  Administration. 

AGENCY,  122,  297,  306,  6ft5. 

If  an  agent  of  an  insurance  company  employs  a  clerk  in  the  usual 
business  of  the  company,  and  permits  him  also  to  solicit  businees, 
the  company  is  bound  by  any  waiver,  by  such  clerk,  of  any 
stipulation  in  the  policy  which  the  agent  could  have  made,  not- 
withstanding a  provision  in  the  policy  that  no  persons  should  be 
deemed  its  agents  except  those  holding  its  commission  as  such. 
Bergeron  v.  Insurance  and  Banking  Co  ,  45. 

Vendor  agent  of  vendee,  58. 

Verification  of  pleading  by  agent,  484. 

AGRICULTURAL  LIEN:    See  Mortqage. 

AGRICULTURE,  DEPARTMENT  OF: 

The  Board  of  Agriculture  is  a  Department  of  the  State  Government, 
and  an  action  against  it  to  recover  money  alleged  to  have  been 
wrongfully  collected  by  it  as  a  license  tax  cannot  be  maintained, 
the  State  not  having  given  its  consent  to  be  sued  in  that  respect 
Chemical  Co,  v.  Board  of  Agriculture,  185. 

AMENDMENT:  291,  43-J,  729. 

1.  In  an  action  by  two  tenants  in  common  to  have  the  value  of  lands 

required  in  construction  of  defendants  right-of-way  assessed, 
and  after  the  action  had  been  pending  for  several  years  one  of 
the  plaintiffs  entered  a  retraxit,  and  the  Court  allowed  the  other 
to  amend  his  description  of  land  so  as  to  embrace  his  part  still 
the  subject  of  suit :  Hdd,  no  error.  Sinclair  v.  Railroad 
Co,,  607. 

2.  An  order  of  amendment  is  not  appealable.    Ibid, 
Of  record,  269. 
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AMERCEMENT: 

A  Sheriff  received  an  execution  August  19,  1892,  entered  his  return 
on  it  November  5,  and  forwarded  it  to  the  Court  from  which  it 
issued,  but  the  Clerk  of  that  Court  did  not  take  it  out  of  the 
post-office  until  the  next  day.  The  Court  met  on  the  2d  of 
November  and  adjourned  on  the  5th,  but  the  Sheriff  was  igno- 
rant of  the  day  of  adjournment.  In  amercement  proceedings 
after  answer  filed  and  the  hearing  of  the  cause  was  entered 
upon,  the  plaintiff  moved  to  amend  his  affidavit  in  order  to 
charge  failure  to  execute  and  make  due  return:  fTe/d,  (1)  that 
the  denial  of  this  motion  ^nd  the  discharging  of  the  rule  against 
the  Sheriff  was  error;  (2)  no  sufficient  excuse  was  offered  for 
failure  to  return  the  execution.     Turner  v.  Page,  291 

APPEAL,  425,  434,  507. 

1.  The  Supreme  Court  will  not  consider  exceptions  arising  upon  the 

trial  of  other  issues,  when  one  issue,  decisive  of  the  appellant's 
right  to  recover,  has  been  found  against  him  by  the  jury. 
Ginsberg  v.  Leach,  15. 

2.  It  is  not  necessary  that  a  party  to  an  action  who  desires  to  exam- 

ine the  adverse  party  before  the  trial,  under  n^  580  and  581  of 
The  Code,  shall  first  obtain  leave  from  the  Court  to  make  such 
examination.  Tlie  words  of  the  statute,  "  unless  for  good  cause 
shown  the  Judge  shall  order  otherwise,"  apply  only  to  the  length 
of  the  time  of  notice,  less  than  five  days.  An  appeal  from  an 
order  of  the  Court,  before  which  such  an  examination  is  being 
made,  directing  the  examination  to  proceed,  is  premature.  Vann 
V.  Laurence,  32. 

8.  Exceptions  to  the  refusal  of  the  Court  to  grant  a  prayer  for  instruc- 
tions, or  in  granting  a  prayer,  or  to  instructions  generally,  can- 
not be  taken  for  the  first  time  in  the  Supreme  Court ;  properly, 
they  should  be  made  on  a  motion  for  a  new  trial,  but  it  is  suffi- 
cient if  they  are  assigned  in  the  statement  of  the  case  on  appeal. 
Lee  V.  Williams,  200. 

4.  Appeal  from  an  order  making  parties  cannot  be  allowed  to  other 

parties  who  do  not  show  that  some  substantial  right  of  their  own 
is  thereby  affected.    Entry  v.  Parker,  261. 

5.  It  is  the  settled  practice  that  pending  an  appeal  to  the  Supreme 

Court  a  motion  for  a  new  trial  upon  newly  discovered  testimony 
must  be  made  in  that  Court ;  and  before  the  Act  of  1887,  chap- 
ter 192,  concerning  appeals,  such  motion  must  liave  been  made  in 
the  Supreme  Court,  even  after  final  decree  therein.  Black  v. 
Black,  300. 
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6.  Tlie  Act  of  1887,  chapter  192,  providing  that  The  Code,  Title 

13,  chapter  10,  must  not  be  construed  to  vacate  the  judgment 
appealed  from,  tliat  its  lien  should  remain  the  same  until  reversed 
or  modified,  notwithstanding  any  undertaking,  and  upon  its 
affirmation,  execution  should  issue  from  the  Superior  Ck>urt, 
modifies  the  practice  so  that  now  after  appeal  and  final  decree 
in  the  Supreme  Court,  a  motion  for  a  new  trial  upon  newly  dis- 
covered testimony  should  be  made  in  the  Superior  CJourt.  Pend- 
ing the  appeal,  the  practice  remains  as  it  was  before  the  act. 
Ibid. 

7.  When  the  report  of  a  referee  was  filed  and   returned  at  the 

November  Term,  1891,  of  Court,  and  at  the  May  Term.  1892,  the 
Court  refused  to  recommit  upon  motion  and  exception  made  at 
that  term  :  Held,  such  ruling  was  not  reviewable  in  the  Supreme 
Court.     Johnson  v.  Loftin,  319. 

8.  The  writ  of  certiorari  will  be  granted  directing  the  trial  Judge  to 

amend  a  case  on  appeal  settled  by  him,  when  the  affidavit  upon 
which  the  application  is  based,  shows  merits  and  negatives  laches. 
Broadwell  v.  iJay,  457. 

9.  Appeal  does  not  lie  from  a  refusal  to  dismiss  an  action,  nor  from 

an  order  adjudging  that  defendants  have  been  duly  served  with 
process,  and  are  properly  before  the  Court.  Luttrell  v.  Mar- 
tin. 528. 

10.  If  the  affidavit  for  an  appeal  in  forma  pauperis  fails  to  allege 

that  it  is  taken  in  good  faith,  the  appeal  will  be  dismissed.  State 
V.  Shoulders,  637. 

1 1 .  This  Court  will  not  consider  objections  to  the  Judge's  charge  unless 

upon  exception  properly  made  and  set  out  in  the  case  on  appeal. 
State  V.  McKinney,  683. 

12.  When,  pending  an  appeal  of  a  prisoner  who  has  been  convicted  of 

a  capital  felony,  he  makes  his  escape,  the  Supreme  Court  has 
power  in  its  discretion  to  dismiss  the  appeal,  or  hear  or  continue 
it     State  V.  Anderson,  689. 

13.  When  there  is  no  case  on  appeal,  and  no  error  on  the  face  of  the 
record  in  a  criminal  proceeding,  the  judgment  will  be  affirmed. 
State  V.  Carpenter,  706. 

14.  A  general  exception  or    *  broad-side  challenge"  to  tlie  charge  of 

the  Court  is  ineffectual.    State  v.  Frizell,  722. 

15.  As  a  matter  of  practice  the  Supreme  Court  will  not  hereafter  send 

down  a  certiorari  to  supply  defects  in  the  record  imless  sufficient 
excuse  therefor  is  made  to  appear,  but  will,  on  motion  of  the 
Attorney  General  or  adverse  party,  dismiss  the  appeal.     Ibid, 

Upon  motion  to  correct  judgment.  269. 


INDEX.  775 


ARGUMENT  OF  COUNSEL,  501,  525,  597. 

ARREST  AND  BAIL: 

1 .  Insolvency  of  the  principal  is  no  defence  to  an  action  against  the 

bail;  nor  can  a  Sheriff,  when  sued  as  bail,  show  in  mitigation  of 
damages  such  insolvency.     Winborne  v.  Mitchell,  13. 

2.  A  Slieriff  having  permitted  one  arrested  by  him  upon  mesne  pro- 

cess in  a  civil  action,  to  go  into  an  adjoining  room,  from  which 
he  escaped,  was  guilty  of  an  escape  and  subjected  himself  to  the 
liabilit>^  as  bail.     The  Code,  g^  299!  3I3     Ibid. 

3.  Proceedings  against  bail,  in  civil  actions,  are  barred,  unless  com- 

menced within  three  years  after  judgment  against  the  principal, 
notwitlistanding  the  principal  may  have  left  the  State  in  the 
meanwhile.     Navigation  Co.  v.  Williams,  35. 

Order  for  arrest  may  be  granted  in  action  for  seduction,  215. 

ASSAULT  AND  BATTERY : 

1.  The  w^ords  "assault  and  strike"  in  a  warrant  are  sufficient  to 

charge  a  simple  assault,  and  such  a  warrant  will  support  a  plea 
of  former  acquittal.    State  v.  Price,  703. 

2.  It  is  not  necessarj^  that  a  warrant  for  assault  should  charge  that 

it  was  issued  upon  a  sworn  complaint.     Ibid. 

3.  An  instruction  to  tlie  jury  in  an  indictment  for  assault  that  if 

J.  M.  P.,  one  of  the  defendants,  started  toward  A.,  the  prose- 
cutor, witli  a  nail-puller  in  his  hand,  and  A.  saw  him  and  was 
thereby  put  in  fear,  then  J.  M.  P  is  guilty,  is  error,  there  being 
evidence  that  J.  M.  P.  did  not  attempt  to  take  any  part  in  the 
fight.    Ibid. 

ASSIGNMENT,  615: 

1 .  The  assignee  of  a  chattel  mortgage  acquires  an  interest  in  the  debt 

secured  and  the  property  pledged,  w^hich  will  be  protected  in 
courts  of  law,  as  well  as  in  courts  of  equity;  such  assignment 
may  be  either  with  or  without  seal;  it  need  not  be  registered,  and 
may  be  proved  as  any  other  endorsement.  Hodges  v.  Wilkin- 
son, 56 

2.  UiK)n  the  trial  of  an  action  involving  the  bona  fides  of  an  assign- 

ment for  the  benefit  of  creditors,  it  was  in  evidence  that,  at  the 
request  of  the  assignor,  one  of  his  creditors  postponed  taking 
judgment  before  a  Justice  of  the  Peace  until  an  hour  of  the  day 
later  than  that  named  for  the  return  of  the  summons,  the  debtor 
alleging  that  he  was  making  arrangements  to  borrow  the  money, 
but  before  the  expiration  of  the  extended  time,  the  debtor  made 
an  assignment,  preferring  other  creditors:  Held,  that  an  instruc- 
tion to  the  jury  that  the  circumstance  was  a  strong  badge  of 
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fraud  was  not  warranted  under  the  Act  of  1796  {The  Code,  ^  418). 
Bonner  v.  Hodges,  66. 

8.  The  reservation  of  exemptions  allowed  by  law  in  a  d^ed  of  assign- 
ment is  no  evidence  of  a  fraudulent  intent.  Barber  v.  Buffalo, 
206. 

4.  Employing  an  attorney  who  resides  at  some  distance,  and  in 
another  county,  to  draw  the  deed  of  assignment,  and  make  a 
provision  therein  authorizing  public  or  private  sale  for  cash,  are 
not  circumstances  of  fraud.     Ibid. 

-5.  In  an  action  by  the  assignee,  under  a  deed  of  assignment  for  the 
possession  of  certain  articles  conveyed  and  described  therein,  in 
tlie  possession  of  a  constable  under  execution,  it  appeared  that 
the  assignment,  which  preferred  one  creditor  was  made  after 
summons  served  and  promise  made  to  pay  some  of  the  debts  on 
a  day  certain,  and  immediately  after  such  service  and  promise 
the  assignee  sent  some  distance  to  another  county  and  procured 
an  attorney  to  write  the  assignment  in  great  haste,  and  in  the 
night,  and  the  same  was  in  like  manner  recorded :  Held,  (1)  that 
these  circumstances  are  not  inconsistent  with  an  honest  intent; 
(2)  that  such  haste  and  secrecy  might  well  have  been  in  the  inter- 
est of  the  preferred  creditor;  (3)  that,  it  appearing  fiulher,  by  the 
assignor's  testimony,  that  his  intent  was  not  fraudulent,  the  Court 
«rred  in  not  giving  the  instruction  asked,  **that  there  was  no 
sufficient  evidence  to  goto  the  jury  that  the  plaintiff  was  not  the 
owner  of  the  property  described  in  the  complaint.''    Ibid, 

'6.  In  an  action  brought  to  charge  a  trustee  in  an  assignment  with 
cei*tain  disbursements  thereunder,  it  appeared  that,  pursuant 
to  an  agreement  with  one  of  tlie  assignors,  and  on  the  day  pre- 
ceding the  execution  of  the  assignment,  the  assignee  made  a  deed 
to  both  the  assignors  instead  of  to  one  as  agreed,  and  took  a 
mortgage  to  secure  the  unpaid  purchase-money,  $2,500.  evidenced 
by  notes,  which  showed  the\^  had  been  altered  from  f2,2^, 
because,  as  was  explained,  the  cash  payment  agreed  upon  was 
not  paid,  or  only  $25.00  of  it.  The  jury  found  that  the  assign- 
ment was  made  with  fraudulent  intent  on  the  part  of  the  grantors: 
Held,  (1)  that  upon  these  facts,  the  referee  could  have  properly 
found  that  the  assignee  was  not  charged  with  notice  of  such 
intent,  and  such  finding  cannot  be  set  aside  as  a  matter  of  law; 
<2)  that  the  acceptance  of  such  trust,  wherein  was  conveyed  the 
assignor's  stock  of  goods  and  was  secured  as  a  first  preferred 
debt  the  purchase-money  previoush'  secured  by  said  mortgage, 
was  not  a  waiver  of  his  rights  under  the  mortgage;  (3)  that  the 
mortgagee  and  trustee  should  not  be  charged  with  a  greater  value 
of  the  land  than  was  found  by  the  referee  to  be  fair.  Rcnise  v. 
Bowers,  360. 
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ASSIGNBdENT  OF  DOWER:    See  Dower. 

ATTORNEY  AND  CLIENT: 

1.  It  is  the  daty  of  the  Court  to  stop  counsel  in  comments  which  are 

not  warranted  by  the  evidence.    Hou8er  v.  Beam^  501. 

2.  The  matter  of  controlling  comments  of  counsel  in  their  speeches 

is  ordinarily  left  to  the  sound  discretion  of  the  trial  judge;  and 
where  there  was  evidence  making  the  character  of  witnesses 
consistent  with  opprobrious  epithets  applied  by  counsel,  there 
was  no  ground  of  complaint.     Cawfield  v   Railway  Co,,  5d7. 

Verification  of  pleading  by  attorney,  434. 

Comment  of  counsel,  525. 

AVERY,  ASSOCIATE  JUSTICE: 

Remarks  of,  on  life  and  character  of  the  late  Associate  Justice 
Joseph  J.  Davis  of  the  Supreme  Court,  757. 

BAIL:    See  Arrest  and  Bail. 

BAILEE,  665. 

BALLOTS: 

Devices  on,  124. 

BANKS,  1,  122,  516. 

BARN  BURNING: 

1.  Upon  the  trial  of  an  indictment  for  burning  a  barn,  it  was  not 

error  to  permit  the  State  to  show  that  the  defendant  had  made 
threats,  previous  to  the  burning,  that  he  would  do  some  injury 
to  the  son  of  the  prosecutor.    State  v.  Rhodes,  647. 

2.  Evidence  of  facts,  which  in  themselves  are  slight,  should,  in  cases 

where  the  State  relies  upon  circumstantial  testimony,  be  admit- 
ted if  they,  with  other  facts  proved,  bear  upon  the  crime  charged. 
Ibid. 

S,  Upon  the  trial  of  an  indictment  for  burning  a  barn,  there  was 
evidence  of  threats  by  defendant  to  do  injury  to  the  property  of 
the  prosecutor;  that  on  the  night  of  the  burning  some  one  was 
seen  going  from  the  direction  of  the  barn  toward  the  home  of 
the  defendant,  and  that  a  short  while  before  he  had  been  heard 
to  inquire  about  a  direct  way  from  his  house  to  the  vicinity  of 
the  building  burned,  but  there  was  no  evidence  to  connect  him 
with  the  crime:  Held,  that  there  was  not  evidencer  sufficient  to 
go  to  the  jur5\     Ibid. 

BATTLE,  R.  H.: 

Remarks  of,  on  death  of  Chief  Justice  Merrimon,  744. 
On  death  of  Associate  Justice  Joseph  J.  Davis,  763. 
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BETTERMENTS: 

1.  The  remedy  for  betterments  provided  by  The  Code,  ^  473.  et  aeq. ,  i» 

confined  to  those  cases  where  those  who  set  up  such  claim  are  in 
possession  under  color  of  title^  believed  by  them  to  be  good,  and 
to  such  persons  as  claim  under  them.     Bryan  v.  Alexander,  143. 

2.  Where,  in  a  former  action  between  the  same  parties,  an  issue  was 

joined  involving  the  question  of  the  claim  of  defendants  under 
color  of  title,  and  it  was  determined  adversely  to  defendants: 
Held,  that  such  adjudication  was  conclusive  upon  a  petition  for 
betterments,  the  matter  being  res  judicata.    Ibid, 

BETTING  MONEY:    See  Gambling. 

BILL  OF  PARTICULARS,  693. 

BILLS,  BONDS  AND  PROMISSORY  NOTES: 

1.  A  draft,  with  a  bill  of  lading  attached,  witli  tlie  endorsements 

thereon,  having  been  introduced  without  objection,  it  was  error 
to  exclude  evidence  that  they  came  to  the  collecting  bank  in  the 
usual  course  of  business,  unless  the  letter  to  the  bank,  containing 
tliem,  was  proved  to  be  in  the  handwriting  of  the  then  owners. 
Banking  Co.  v.  Railroad,  122. 

2.  Where  a  bank  receives,  in  the  usual  course  of  business,  a  draft  for 

collection,  its  possession  is  prima  facie  evidence  that  tlie  person 
for  whom  the  bank  received  it  is  the  owner,  the  bank  being  a 
trustee  or  agent  in  that  respect.    Ibid. 

3.  A  note  executed  bv  a  married  woman  in  South  Carolina,  valid 

under  the  laws  there,  is  valid  here  if  for  a  sufficient  consideration, 
though  it  be  secured  by  a  valid  mortgage  executed  to  convey 
lands  in  this  State,  but  in  such  case  there  can  be  no  judgment 
for  foreclosure;  she  holds  the  land  free  from  every  lien  on 
account  of  the  mortgage.     Wood  v  Wheeler,  231 . 

4.  As  the  plaintiffs  by  this  suit  upon  the  note  elect  not  to  accept  her 

proposed  surrender  of  the  land  and  the  annulment  of  the  con- 
tract, no  account  for  the  rents  and  profits  and  for  the  purchase- 
money  paid  for  the  land  is  necessary.  As  far  as  appears  now 
the  plaintiffs  have  a  right  to  a  judgment  on  the  note,  and  the 
defendant  feme  covert  has  a  right  to  keep  the  land.     Ibifl. 

5.  The  convevance  to  her  bv  deed  executed  in  South  Carolina  of  the 

land  is  a  sufficent  consideration  to  support  the  note.  '  Ibid. 

(J  A  negotiable  note,  payable  at  the  Durham  Fence  Factory,  or  the 
office  of  W.,  W.  d:  Co.,  does  not,  upon  its  face,  show  a  circum- 
Ktance  calculated  to  excite  suspicion  of  a  purchaser  for  value 
before  it  was  due,  even  though  he  knew  of  no  such  fence  factory 
in  operation  there,  the  other  place  of  payment  being  well  knoiwn^ 
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and  such  purchaser  was  not  bound  by  the  equities  between  the- 
original  parties.     Farthing  v.  Dark,  243. 

7.  In  the  former  decision  of  this  case  (109  N.  C. ,  891),  this  Court  was 

not  advertent  to  the  fact  that  there  was  an  alternative  descrip- 
tion  of  the  place  of  payment  in  the  note,  and  was  not  warranted 
in  the  assumption  that  the  plaintiff  knew  the  place  named  in 
the  note  had  no  existence.     Ibid. 

8.  The  fact  that  the  negotiator  of  the  note  was  a  stranger,  and  sold 

it  and  others  for  considerably  less  than  their  face  value,  and  the 
other  circumstances  relied  upon  by  the  defendant,  were  not  so 
Suspicious  as  to  put  the  onus  of  further  inquiry  upon  the  pur- 
chaser.    Ibid. 

9.  A  stipulation  in  a  promissory  note  "  that  in  case  this  note  is  col- 

lected by  legal  process  the  usual  collection  fee  shall  be  due  and 
payable,"  is  not  consistent  with  public  policy,  and  is  therefore 
not  enforceable  in  our  Courts.     Tinsley  v.  HoskinSy  840. 

10.  When  no  time  is  specified  for  the  payment  of  a  bond  it  is  due  at 

its  execution,  and  the  statute  of  limitations  begins  to  run  at 
once.    Ervin  v.  Brooks,  358. 

11.  The  fact  that  it  was  made  payable  to  the  husband  when  it  ought 

to  have  been  to  the  wife,  does  not  arrest  the  running  of  the 
statute;  he  was  her  trustee  and  not  under  disability.     Ibid, 

12.  His  assignment  of  the  note  to  her  could  not  arrest  the  running  of 

the  statute;  it  had  begun  to  run  before  assignment.     Ibid. 

13.  The  maker  of  a  promissory  note,  or  other  similar  instrument,  if 

sued  by  the  payee  may  show  as  between  them  a  collateral  agree- 
ment putting  the  payment  upon  a  contingency,  and  it  is  compe- 
tent also  for  a  defendant  sued  as  acceptor  of  such  instrument  to 
show  in  defence  the  conditions  of  his  acceptance.  Penniman 
V.  Alexander,  427. 

14.  J.  executed  his  promissory  note  to  M.,  who,  for  value  and  before 

maturity,  endorsed  it,  for  his  own  benefit,  to  a  bank  of  which 
he  was  president,  and,  together  with  the  cashier,  constituted  the 
discount  committee,  and  as  such  committee,  M.  participated  in 
discounting  the  note:  Held,  that  the  bank  took  the  note  subject 
to  all  the  equities  by  which  M  was  bound,  the  presumption 
being  that  his  knowledge  was  the  knowledge  of  the  bank.  {Bank 
v.  Burgwyn,  110  N.  C,  267,  distinguished.)  LeDuc  v.  Moore,  616. 

BOARD  OF  AGRICULTURE:    See  Agriculture,  Department  of. 

BOND,  ADMINISTRATOR'S: 

It  is  no  breach  of  an  administrators  bond  to  refuse  to  pay  a  claim 
imtil  the  same  is  established  by  judgment.     QUI  v.  Cooper,  31 U 
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BREACH  OF  PROIOSE,  215. 

BURGLARY: 

1.  When  a  prisoner  indicted  for  burglary  admitted  the  breaking  wiifa 
felonious  intent,  and  upon  the  question  of  whether  it  was  night- 
time, there  was  evidence  that  it  was  **  after  daylight  down," 
and  was  **  dark,  except  the  light  of  the  moon  ^':  Held,  there  was 
sufficient  evidence  to  warrant  the  finding  of  the  jury  that  tiie 
offence  was  committed  in  the  night-time.  State  v.  McKnigktf 
690 

"i.  There  was  no  error  in  refusing  to  charge  that  the  jury  might  con- 
vict for  a  lesser  offence  than  that  charged,  as  provided  in  sec- 
tion 996  of  rhe  Code.    Ibid. 

3.  There  was  no  error  in  the  charge  that  if  the  jury  was  not  satisfied 

beyond  a  reasonable  doubt  that  the  offence  was  done  in  the  night 
they  should  return  a  verdict  of  larceny.    Ibid. 

4.  It  was  not  error  in  the  Ck>urt  to  remark,  in  response  to  comments 

of  counsel,  '*  the  trial  of  one  T.  (an  accomplice  hitherto  con- 
victed) had  nothing  to  do  with  this  case  *'    Ibid, 

BUSBEE,  F.  H. : 

Remarks  of,  on  the  life  and  character  of  the  late  Chief  Justice  A.  S. 
Mbrrimon.  740. 

CARRIER: 

Liability  of.  for  destruction  of  goods  delivered  for  shipment,  592. 

CAVEAT:    See  Will. 

CERTIORARI: 

1.  Tlie  writ  of  certiorari  will  be  granted  directing  the  trial  Judge  to 

amend  a  case  on  appeal  settled  by  him,  when  the  affidavits  upon 
which  the  application  is  based  shows  merits  and  ne^tiveslach^ 
Broadwell  v.  Ray,  457. 

2.  As  a  matter  of  practice  the  Supreme  Court  will  not  hereafter  aend 

down  a  cerf  torart  to  supply  defects  in  the  record  unless  suflSdent 
excuse  therefor  is  made  to  appear,  but  Mdll,  on  motion  of  the 
Attorney  Gteneral  or  adverse  party,  dismiss  the  appeal.  State 
V.  FrizeU,  722. 

CHALLENGE,  658. 

CITIES:  See  Corporations,  Municipal. 

CLARK,  ASSOCLA.TE  JUSTICE: 

Remarks  of,  on  death  of  Chief  Justice  Merri^on,  748. 
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CLERKS: 

1.  A  Clerk  is  not  inoompetent  to  take  the  adcnowledgment  of  the- 

execution  of  a  deed  hecaucre  he  is  a  subscribing  witness  to  ^e- 
document.    TrenwUh  ▼.  SmaUwood,  188. 

2.  Clerks  of  the  Superior  Court  will  not  incur  the  penalty  prescribed 

in  §  470  of  The  Code  for  failure  to  issue  execution  within  sixty 
days,  unless  the  plaintiff  pays  or  tenders  him  his  fees  for  that 
serTioe.  {WUHamson  v.  Kerr,  88  N.  C,  10,  distinguished.) 
Batik  ▼.  Bobbitty  194. 

CODE  THE  : 

•m 

Chapter    10  (Vol.  I.) 808 

62  (Vol.  II.) 688 

Section  56 420 

69 416 

108 184 

104 188,  184 

112 ^ 164 

141  ' 174 

148  174 


150 455 

155 86,  812 

158 895,  896 

162  86,  55 


44 

<i 
«( 

177 219 

184 264 

185  264 

188 581,  546 

189 481 

244 186 

248 78 

266 629 

257 488 

258 436.  487 

261 290 

268 ...78,  615 

272 290 

278 488,  508 

274 260,802,827,  488 

291  217,218,222,228,  224 

299 14,  86 
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885 488 

891  616 

412 204 


M 
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CODE,  THE: 

Section    413 es 

414 Ins 

415 203 

•    "      435 lao 

449 247.  2» 

470 194,196,  197 

473 144 

548 ...266,438 

551 m 

571 141 

578 34 

579 84 

580 88 

590 .  179 

595 327 

597 827 

607 : 368,  372 

671 624,634,  686 

678  634 

683 483 

706  654 

707 817 

709 654 

711  656 

737 701 

738 702 

827  296 

882 296 

833 296 

834 289 

909 296 

957 438 

966 885,  887 

996 693 

1020 •- 656 

1063 , 694 

**      1069 721 

1070 719,721 

1084 1T7 

1090 «5 

1123 571 
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**      1138 704 
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CX)DE,  THE: 

Section  1235 637 

1245.... 164,  170 

"   1246 588 

"   1251 421 

*   1256 540 

*•   1264 170 

*'   1266 420 

"   1271 121 

**   1274 65 

1284 , 177 

**   1357  ...  76 

**   1360 , 179 

**       1870 '. 272 

**   1486 531 

"   1545.. 212 

*'       1554 171 

*'   1602 114 

**   1710 455 

"   1722 659 

''       1738 667 

1739  657,  697 

1781 617,  619,  621,  626,  627,  635 

1782 617,618,623,  626 

1789 618,621,623,  626 

1800 627,  629,  635 

1801 618,627,629.  630 

1802 618,626,627,629,630 

"   1804 628 

*'       1805 628 

**   1808 617 

"   1819 454,  564 

-*   1890 621 

"   1891 ..  ..  621 

**   2014 317 

"   2035 817 

**   2079 247,  293 

"   2097 70 

**   2112 431 

"   2186 414 

**   2148 414 

**   2149 414 

"   2184 186 

"   2590 586 

**   2678 128 


44 
H 
4( 
*t 
(i 
44 


784  INDEX. 


CX)DE,  THE: 


Section  2687 l^j  ^ 


'*      2689 


•• 


i» 

3410 j„ 

^18 ^ 

•'       87(16 554 

•  8710 1.^"- ;.!;"!;;!  m 

••      8712 sM 

"       8747 ^ 

"       8758 • ^^^^"li^W 

"       8789 127   12^ 

"      »7W 37» 

*'       8801 ^ 

•*      8886 


COLOR  OF  TITLE,  172. 

COMMISSION  MERCHANT,  458. 

COMMISSION,  RAILROAD :  See  Railroad  Commission. 

COMMISSIONERS.  COUNTY,  817,  582,  578,  658. 

1.  Members  of  the  Board  of  County  CommisBioners  are  only  entitled 

to  mileage  for  the  distance  by  the  usual  route  traveled  to  attend 
such  meetings  of  the  Board  as  the  statute  has  prescribed,  and 
returning  from  such  meeting ;  they  cannot  charge  mileage  for 
each  day,  although  they  may  actually  return  to  their  homes  at 
the  close  of  each  day  of  a  meeting.    State  v.  Narris,  6S2. 

2.  Where  a  Board  of  County  Commissioners  audited  acoounte  in 

favor  of  its  members  for  mileage,  to  which  they  were  not  enti- 
tled, and  it  was  found  as  a  fact  that  they  did  so  under  advice 
and  without  any  corrupt  or  fraudulent  motive  :  Held,  that  the 
members  of  the  Board  were  not  indictable,  either  under  the 
statute— 7^  Code,  §§  711,  1090-or  at  common  law.    Ibid, 

CONFLICT  OF  LAWS,  372. 

CONSIDERATION,  281,  525. 

CONSTITUTION,  278,  295,  884,  897: 

1.  The  enactment  of  statutes  regulating  the  manner  in  which  corpo- 
rations shall  equitably  discharge  the  claims  of  its  creditors,  or  to 
subject  all  or  a  portion  of  its  property  to  sale  at  the  instance  and 
for  the  benefit  of  creditors,  is  not  in  conflict  with  the  constitu- 
tional provisions  in  respect  to  vested  rights  or  the  obligation  of 
contracts.    Base  v.  NavigcUion  Co, ,  439. 

2  A  bare  expectancy  is  not  such  a  vested  right  as  will  be  protected 
by  the  constitutional  provisions  in  that  respect    Ibid, 
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3.  The  General  Assembly  has  power  to  confer  judicial  powers  upon 

the  Railroad  Commission  under  Article  IV. ,  section  2  of  the  Con- 
stitution expressly  authorizing  the  establishment  of  such  courts 
inferior  to  the  Supreme  Court  as  the  Legislature  may  deem  proper, 
and  under  Article  IV. ,  section  12,  it  has  power  to  ''allot  and  dis- 
tribute" the  "jurisdiction"  of  such  court.  Express  Co.  v. 
Railroad  Co.,  468. 

4.  The  Constitution,  Article  IX. ,  ^  3,  requiring  public  schools  to  be 

open  four  months  every  year,  does  not  authorize  the  County 
Commissioners  to  levy  a  tax  beyond  the  limitation  imposed  by 
Article  V.,  section  1;  and  section  23,  chapter  174,  Laws  of  1885, 
authorizing  tax  beyond  this  limitation  is  void.  This  case  is  gov- 
erned by  Barksdale  v.  Commissioner  a,  93  N.  C  ,  472.  Board  of 
Education  v.  Commissioners,  578. 

5.  The  Constitution,  Article  V.,  fixes  the  limitation  for  ordihary  pur- 

poses—State and  County — to  two  dollars  on  three  hundred  dol- 
lars w^orth  of  property  and  two  dollars  on  the  poll;  and  by  Article 
v.,  j^  6.  the  counties  cannot  exceed  the  double  of  the  State  tax, 
except  for  special  purposes  and  with  the  spe<;ial  approval  of  tlie 
General  Assembly.     Ibid. 

6.  Qucery,  if  the  General  Assembly  are  so  fettered  by  the  limitation 

of  Article  V.,  ^  1,  that  they  cannot  provide  for  the  maintenance 
of  public  schools,  as  required  by  Article  IX.,  5$  3,  in  the  same  way 
as  they  may  provide  for  a  casual  deficit,  or  the  payment  of  the 
public  debt,  or  interest  on  the  same,  or  for  the  suppression  of 
invasion  and  insurrection.     Ibid. 

Feigned  issues  abolished  by,  215. 

Article      L  Section  13 646 

I,  "         19 515 

III,  "         17 136 

IV,  "  2 474 

IV.  "  8 474 

IV,  ♦*         12. 474 

IV,  "        27.... 289,296 

V,  "          1 579,580,581,587,  590 

V,  **          3 400 

V,  **          6 579,580,581,588,  589 

VII,  "          9 399 

VII,  •*         14 587 

IX.  **            590 

IX,  "          1 582 

IX,  *•          2 , 581,582.  590 

IX,  "          3 579,  582  585,  590 

IX.  "          4 584 
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Article  IX,  section    5 594 

IX.       *        14 ..  1» 

«*      XIV,      "  8 177 

CONTRACT:  540.  615. 

1.  One  who  has  become  surety  for  the  performance  of  a  contract  has 

tlie  duty  imposed  upon  him  of  seeing  that  the  contract  is  per- 
formed, and  he  cannot  require  the  creditor  to  assume  any  obli- 
gation which  he  has  incurred.     Bell  v.  Hoicerion,  69. 

2.  Plaintiff  sold  and  delivered  to  defendant  machinery  under  a  con- 

tract which  contained  a  stipulation  that  the  title  should  be 
retained  until  the  purcliase-money  was  paid,  and  that  if  the 
machinery  should  fail  to  work  as  warranted,  by  reason  of  defects 
in  its  construction,  and  the  plaintiff  was  notified  thereof  in 
reasonable  time,  the  plainti£f  should  have  an  opportunity  to 
remedy  any  defects,  and  failing  in  tliis,  should  take  back  the 
machinery  and  refund  whatever  purchase-money  might  have 
been  paid.  The  defendant  kept  and  used  the  property  for  some- 
time, but  failed  to  pay  the  purchase-money,  and  plaintiff  brought 
action  to  recover  possession,  and  for  damages  for  use  and  dete- 
rioration: Held,  that  the  burden  was  on  the  defendant  to  show 
that  he  was  relieved  from  liability  by  defect  of  the  machinery: 
that  he  was  bound  to  give  notice  of  such  defect  within  a  reason- 
able time;  and  that  he  was  liable  for  any  damages  caused  by 
him  other  than  those  which  might  result  from  an  attempt  to  use 
the  machinery  in  a  proj^er  way.    Manufacturing  Co,  v.  Graff.  87. 

3.  Where  a  contract  of  sale  has  been  induced  by  the  fraud  of  the 

vendee,  it  is  voidable  at  tlie  election  of  the  vendor,  who  has  a 
right,  upon  the  discovery  of  the  fraud,  to  rescind  the  contract 
and  recover  tlie  property  delivered  under  it.  Elliott  v.  Cohen, 
108. 

4.  Plaintiff  made  a  written  contract  with  defendant  to  erect  a  bridge 

in  accordance  with  specifications  at  a  point  where  there  was  an 
old  bridge,  and  in  the  execution  of  the  contract  removed  the 
timber  from  the  first  structure  to  another  point;  plaintiff  having 
been  paid  the  contract  price,  brought  suit  to  recover  compensa- 
tion for  services  rendered  in  the  removal  of  the  old  bridge:  flirfrf, 
that  there  being  no  allegation  or  proof  that  this  service  was  per- 
formed at  the  request  of  defendants,  or  that  they  took  benefit 
under  it,  he  was  not  entitled  to  recover.  Foy  v.  Craven  County, 
129. 

-^.  Plaintiff  having  set  out  in  the  complaint  the  contract  sued  upon, 
the  defendant,  in  answer  thereto,  stated  that  he  did  sign  a  paper 
similar  to  that  stated  in  the  complaint,  but  tliere  was  no  consid- 
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eratdon:  Held,  that  this  was  not  sufficient  to  raise  an  issue  as  to 
the  execution  of  the  instrument,  but,  in  effect,  was  an  admission 
of  that  fact  and  dispensed  with  further  proof.  Hargrove  v. 
Adcock,  166. 

6.  Contracts  to  convey  land,  as  between  the  parties  thereto,  may  be 

read  in  evidence  witliout  being  registered.  Chapter  147,  Laws 
1886.     Ibid. 

7.  It  is  a  sufficient  compliance  with  the  statute  of  frauds  if  the  con- 

tract to  convey  lands  be  signed  by  one  who  is  proved  or  admitted 
to  have  been  authorized  to  execute  it  by  the  party  to  be  cliarged 
therewith,  although  the  agent  signs  his  own  name  instead  of 
that  of  his  principal;  and  the  authority  of  the  agent  may  be 
shown  aliunde  and  by  parol.    Ibid. 

8.  The  vendor  in  a  contract  to  sell  land  will  be  bound  by  it  if  he  has 

duly  executed  it,  although  the  vendee  has  not  signed  it;  and  tlie 
contract  of  the  vendee  may  be  established  by  his  obligation  to 
pay,  though  it  contains  no  reference  to  the  contract  of  sale.   Ibid. 

9.  H.  Agreed  with  T.  that  the  latter  might  pond  water  upon  H's  land 

by  the  erection  of  a  dam  of  prescribed  dimensions:  Held,  that 
T.'s  rights  under  the  contract  were  not  exhausted  by  the  erection 
of  one  dam,  but  he  might  maintain  a  dam  at  that  place  by  the 
erection  of  new  ones  from  time  to  time.    Hall  v.  Turner,  180. 

10.  A  condition,  printed  upon  the  form  used  for  telegraphic  messages, 

that  the  person  or  company  undertaking  to  transmit  the  message 
would  not  be  liable  for  damages  resulting  from  delays  or  mis- 
takes, unless  repeated,  and  then  only  to  an  amount  therein  lim- 
ited, is  contrary  to  public  policy  and  invalid.  (Lassiter  v.  Tele- 
graph Co.,  89  N.  C,  334,  overruled.)  Brown  v.  Telegraph  Co., 
187. 

11.  There  are  no  '*  degrees  of  negligence"  in  estimating  the  damages 

resulting  from  a  failure  to  properly  transmit  a  telegraphic  mes- 
sage; the  injured  party  is  entitled  to  recover,  not  according  to  the 
degree  of  negligence,  but  for  the  injury  he  has  received,  unless  in 
a  case  where  punitive  damages  are  allowed.    Ibid. 

12.  In  an  action  for  the  purchase  and  construction  of  a  bridge  exceed- 

ing in  cost  five  hundred  dollars  brought  against  a  Board  of 
County  Commissioners,  it  appeared  that  the  contract  had  been 
entered  into  by  the  defendants  without  the  concurrence  of  the 
majority  of  the  Justices  of  the  Peace:  Held,  there  is  no  liability 
imposed  on  the  county.    Bridge  Co.  v.  Commissioners,  317. 

13.  There  being  no  allegation  that  the  possession  of  the  bridge  has 

been  demanded  and  refused,  the  question  of  plaintiff 's  right  to 
hold  possession  cannot  be  considered.    Ibid. 
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14  Oral  testimony  cannot  be  admitted  to  contradict  or  vary  the  terms 
of  a  written  contract,  and  a  defendant  in  a  proceeding  to  convert 
him  into  a  trustee  for  plaintiff  to  hold  for  his  benefit  money 
received  on  trust,  as  shown  by  a  written  contract,  was  not 
allowed  to  show  by  parol  that  it  was  intended  as  a  loan.  Bam- 
ard  T.  Hawks,  333. 

15.  When,  in  contemplation  of  the  formation  of  a  new  company,  it 

was  agreed  that  upon  purchase  in  their  own  name  by  the  parties 
of  the  second  part  of  a  certain  interest  in  an  existing  company*s 
property,  the  said  parties,  in  consideration  of  the  advancement 
of  the  purchase-money  for  one  half  of  their  subscriptions  by  the 
parties  of  the  first  part,  were  to  assign  to  them  one- half  of  their 
entire  interest  to  be  acquired,  and  the  advancement  was  made 
pursuant  to  such  agreement:  Held,  that  the  purchaser  held  the 
pro|)erty  or  stock  in  trust  for  the  parties  of  tlie  first  part,  and 
that  the  same  could  be  followed  in  the  hands  of  third  parties. 
Ibid. 

16.  The  evidence  showed  that  the  intestate  of  defendant  was  indebted 

to  the  plaintiff  for  labor  and  services  performe<l,  and  had  con- 
veveii  to  him  in  consideration  therefor  a  tract  of  land;  after 
intestate's  death  the  heirs  at  law  brought  an  action  to  set  aside 
the  deed,  wliich  was  compromised,  and  a  decree  setting  aside  the 
deed  was  entered,  but  no  adjudication  in  reference  to  the  claim 
for  compensation:  Held,  that  tlie  plaintiff  was  not  estopped  by 
the  acceptance  of  the  deed  from  setting  up  his  demand,  and 
that  it  was  revived  by  the  vacating  of  the  deed.  Davis  \.  Duval, 

17.  Tlie  plaintiff  sued  a  corpoi-ation  for  work  and  labor  done ;  the  con- 

tract was  not  **  in  writing  under  seal  of  the  corporation  or  signed 
by  some  officer  of  the  Company  duly  authorized.'*  as  required 
by  section  683  of  Che  Code:  Held,  the  plaintiff  was  entitled  to 
recover  for  the  work  ali*eady  done,  but  could  not  force  the 
defendant  to  continue  the  C/Ontract  as  to  the  unexec^uted  part, 
Roberts  v.  Woodioorking  Co. ,  432. 

18.  The  complaint  being  broad  enough  to  set  out  an  action  on  the 

quantum  meruit,  the  plaintiff  will  not  be  confined  to  the  express 
contract,  and  if  not  broad  enough,  the  Court  might  have  allowed 
amendment  after  verdict  making  it  so.    Ibid 

19.  The  contract  price,   while  not  conclusive,  is  some  evidence  by 

which  the  value  of  plaintiff's  services  may  be  measured.    Ibid* 

20.  A  guarantee  against  loss  on  an  investment  in  consideration  of  five 

per  cent,  on  the  profits  to  be  realized  at  a  sale,  is  a  sufficient  con- 
sideration to  support  such  a  contract.    Shelton  v.  Reynolds,  535. 
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21.  The  fact  that  plaintiff  showed  defendant  a  certificate  of  purchase 
was  admissible  in  evidence,  but  not  the  contents  of  the  certifi- 
cate, except  by  the  writing  itself.    1  bid. 

32.  There  was  no  error  in  refusing  to  allow  the  jury  to  inspect  the 
original  writing,  **  evidence  should  be  offered  to  their  ears,  not 
to  their  eyes  "    Ibid, 

23.  Counsel  should  not  be  allowed  to  comment  upon  any  aspect  of  the 
evidence  not  covered  by  his  complaint.     Ibid. 

Rescission  of,  53 

Obligation  of,  489. 

CORPORATION,  833. 

1.  A  copy,  duly  certified,  of  the  organization  of  a  National  banking 

association,  under  >^>^  5183,  5134,  Rev.  Stat.  U.  S.,  is  sufficient 
evidence  of  the  corporate  existence  of  such  organization.  Shaffer 
V.  Hahn,  1. 

2.  A  deed  from  a  coriwration,  properly  executed  and  containing  in 

its  body  the  true  name  of  such  corporation,  is  not  rendered 
invalid  by  the  recital  therein  that  it  is  made  by  "  the  President 
and  Directors  "  of  the  corporation,  as  these  words  may  be  rejected 
as  surplusage.    Ibid 

8.  Where  a  deed  was  signed  by  one  representing  himself  to  be  the 
President  of  a  corporation,  and  the  probate  thereof  recited  the 
fact  that  the  proofs  showed  such  person  was,  in  fact,  such  offi- 
cer: Hefd.  that  it  was  not  necessary,  u|)on  a  trial  involving  title 
under  the  deed,  to  offer  further  evidence  of  the  official  character 
of  the  pei-son  signing  the  deed.     Ibid. 

4.  While  the  Legislature  has  no  power  to  authorize  the  condemna- 

tion of  private  property  for  the  use  of  purely  private  corpora- 
tions, nevertheless,  where  corporations,  otherwise  private,  are 
clothed  with  powers  and  charged  with  duties  which  are  in  their 
nature  public,  they  become  quasi  public  corporations,  and  may, 
with  legislative  permission,  exercise  the  right  of  eminent 
domain.     Bass  v.  Navigation  Co. ,  439. 

5.  The  enactment  of  statutes  regulating  the  manner  in  which  cor- 

porations shall  eijuitably  discharge  the  claims  of  its  creditors,  or 
to  subject  all  or  a  portion  of  its  property  to  sale  at  the  instance 
and  for  the  benefit  of  creditors,  is  not  in  conflict  with  the  con- 
stitutional provisions  in  resi)ect  to  vested  rights  or  the  obligation 
of  contracts.    Ibid. 

6.  A  bare  expectancy  is  not  such  a  vested  right  as  will  be  protected 

by  the  constitutional  provisions  in  that  respect.     Ibid. 


790  INDEX. 


7.  The  purchaser  of  the  property  of  the  Roanoke  Navigation  Com- 

pany (incorporated  under  the  Act  of  1812}  under  the  decree  for 
sale  made  in  pursuance  of  the  Act  of  1874-'75,  became  vested 
with  all  the  rights,  estates  and  privileges  belonging  to  said  com- 
pany, including  the  estate  acquired  either  by  purchase  or  pro- 
ceedings to  condemn  land  for  the  purposes  of  the  erection  and 
maintenance  of  the  canal  contemplated  in  the  act  of  incorpora- 
tion; and  none  of  these  acquisitions  were  forfeited  by  the  accep- 
tance and  exercise  by  the  purchasers  of  the  power  conferred  by 
the  Act  of  1885  to  use  the  francliise  for  other  purpose  not  incon- 
Histent  with  those  originally  granted.     Ibid. 

8.  The  Roanoke  Navigation  Company,  having  acquired  the  right-of- 

way  through  the  plaintiffs  land,  permitted  her,  by  parol  license, 
to  erect,  in  1852,  a  pHvate  bridge  over  the  canal  and  which  she 
had  continuously  used  ever  since,  until  it  was  removed  by  the 
defendant,  the  purchaser  and  successor  of  the  said  company,  in 
1890  when  engaged  in  improving  the  property:  Held,  (l)that 
Huch  i)06session  did  not  raise  a  presumption  of  a  grant  to  the 
easement  to  maintain  the  bridge;  (2)  that  the  right  to  the  fee 
in  the  condemned  land  did  not  revert  to  the  original  owner,  or 
those  claiming  under  him,  upon  the  dissolution  of  the  original 
corporation;  (3)  that  the  license  could  be  revoked,  and  being 
revoked,  the  defendant  had  a  right  to  remove  it  without  jiaying 
compennation  to  the  owner.     Ibid. 

9.  The  property  of  a  corporation  chartered  for  the  purpose  of  sup- 

plying water  to  a  city  is  subject  to  the  lien  for  materials  fur- 
nished provided  by  Che  Code.  Pipe  and  Foundry  Co.  v.  How- 
land,  615. 

10.  Where  a  company,  F.,  agreed  with  one  H.  to  supply  him  with 
piping,  etc.  (to  be  used  in  establishing  his  water-works  plant,) 
and,  pursuant  to  such  agreement,  F.  supplied  such  material,  but 
before  he  had  finished  making  such  supplies,  H.  assigned,  with- 
out notice  to  F. ,  his  contract  with  the  city  for  which  the  water- 
works were  intended,  to  a  company  chartered  for  the  purpose 
of  supplying  it  with  water,  etc.,  which  assumed,  also,  his  liabil- 
ities, and  he  continued  in  the  work  as  the  subcontractor  of  such 
corporation;  and  thereafter  F.  filed,  in  due  form  of  law,  in  the 
Clerk's  office,  the  notice  of  his  lien  for  material  furnished,  and 
on  the  day  of  filing,  the  corporation  had,  for  the  first  time, 
actual  notice  of  such  liability  and  lien:  He^^,  (l)that  F.  was 
entitled  to  enforce  his  lien  against  the  corporation  for  supplies 
furnished  before  and  afier  the  assignment;  (2)  the  lien  related 
back  from  the  time  of  the  filing  to  the  time  of  the  beginning  of 
supplies;  (8)  tliat  the  real  estate,  the  plant  assigned  to  the  cor- 
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poration,  and  for  the  improvement  of  which  the  materials  were 
furnished,  was  liable;  and  (4)  for  reasons  of  public  policy  it 
should  be  sold,  together  with  the  franchise  of  the  corporation. 
Ibid. 

CORPORATION,  MUNICIPAL,  675. 

1.  In  a  qiuf  warranto  brought  by  a  citissen,  qualified  voter  and  tax- 

payer of  a  municipal  corporation,  upon  leave  of  the  Attorney 
General,  to  try  the  title  of  an  officer,  the  Chief  of  Police  of  said 
corporation,  it  is  not  necessary  to  allege  that  the  relator  is  entitled 
to  the  office  or  has  any  interest  therein.     Foard  v.  Hall,  869. 

2.  The  Board  of  Aldermen  of  such  corporation  are  not  necessary  par- 

ties defendants  to  this  action.    Ihid, 

3.  Under  the  general  statute,  The  Cod^,  %  3796,  only  qualified  voters 

of  towns  and  cities  are  eligible  to  offices  therein.    Ihid. 

4.  The  office  of  Chief  of  Police  is  such  an  office  that  a  quo  warranto 

may  be  brought  to  try  the  title  to  it.     Ibid, 

5.  The  shares  of  stock  in  a  corporation  doing  business  outside  the 

coiT)orate  limits  of  a  town,  and  owned  by  persons  residing  therein, 
are  not  subject  to  taxation  by  the  town  under  its  charter  author- 
izing the  taxation  of  real  and  personal  property,  moneys,  bonds, 
stocks  and  other  subjects,  liable  to  taxation  under  the  laws  and 
Constitution  of  the  State.     Wiley  v.  Commissioners ,  397. 

6.  The  property  in  such  stock  does  not  follow  and  is  not  fixed  by  the 

sittLS  of  the  residence  of  its  owner,  but  is  fixed  by  the  Legislature 
prescribing  where  and  how  it  shall  be.  listed  and  taxed,  i,  6.,  at 
its  principal  place  of  business.    Ibid, 

7.  A  town  ordinance  providing  that  the  commissioners  shall  elect  a 

cotton-weigher  who  shall  receive  eight  cents  compensation  for 
every  bale  weighed  by  him,  one-half  to  be  paid  by  the  buyer  and 
the  other  by  the  seller,  and  prescribing  a  penalty  for  buying  or 
selling  in  tlie  corporate  limits  without  having  it  weighed  by  such 
cotton- weigher,  is  a  valid  and  reasonable  regulation.  State  v. 
Tyson,  687. 

8.  An  affidavit,  upon  which  was  issued  a  warrant  for  retailing  spirit- 

uous liquors,  issued  and  heard  by  the  mayor  of  an  incorporated 
town,  charged  the  defendant  with  unlawfully  and  wilfully  violat- 
ing a  town  ordinance  at  a  time  and  place  named,  and  setting  forth 
the  facts  of  his  being  a  druggist  and  selling  liquor  not  as  medi- 
cine, was  amended  so  as  to  show  the  person  to  whom  the  liquor 
was  sold,  and  was,  upon  appeal  to  the  Superior  Court,  amended  so 
as  to  charge  an  offence  under  section  4,  chapter  215,  Laws  of  1887, 
forbidding  druggists  to  sell  liquors  except  for  medicine  and  upon 
prescription  of  a  physician  :  Held,  no  error.    State  v.  Davis,  729,. 
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9.  The  affidavit  and  warrant  in  contemplation  of  law  are  one,  if  one 
is  referred  to  by  the  other.    Ibid, 

10.  Tlie  officer  arresting  could  not  refuse  to  act  because  an  offence 
was  charged  informally  or  defectively,  and  another  offence 
intended,  which,  in  contemplation  of  law,  did  not  exist.     Ibid, 

U.  The  prisoner  having  been  arrested  and  being  before  the  Court, 
and  it  appearing  that  an  offence  had  been  committed,  though 
imperfectly  charged,  the  Court  had  the  discretion  to  amend  and 
proceed  to  try  him.  or  to  commit  him  to  await  his  trial  upon 
indictment  found.     Ibifl. 

'COSTS: 

1.  A   motion  to  retax  costs  may  be  heard  by  the  Judge  in  the  first 

instance,  or  upon  appeal  from  the  Clerk.  Cureton  v.  Our- 
rison.  271. 

2.  Only  the  costs  of  witnesses  duly  subpoenaed  and  examined  or  ten- 

dered can  be  taxed  against  the  party  cast,  and  then  not  more 
tlian  two  to  prove  one  fact.     Ibid, 

8.  While  the  trial  Judge  is  the  proper  Court  to  tmd  the  facts  and 
adjudge  the  costs  in  cases  of  frivolous  prosecution,  yet,  upon 
motion  and  notice  to  show  cause,  this  may  be  done  at  a  subse- 
^pient  term,  and  by  another  Judge ;  and  this  course  is  proper 
where  on  account  of  absence  of  the  prosecutor  or  other  sufficient 
cause,  he  cannot  be  brought  before  the  Court  at  the  trial  term. 
State  V.  Sanders,  700. 

4.  Tlie  practice  in  such  case  pointed  out  by  Clark,  J.     Ibid. 
COTTON-WEIGHER,  687. 
COUNTERCLAIM,  183. 
COUNTY  COMMISSIONERS.    See  Commissioxer.s,  County. 

COURT,  SUPREME. 

1.  The  Supreme  Court,  since  the  Constitution  of  1868,  is  an  organic 
branch  of  the  State  government,  and  not  bound  by  acts  of  the 
Legislature  undertaking  to  regulate  its  rules  of  practice.  Hem- 
don  v.  Insurance  Co.,  384. 

3.  Section  986  of  The  Code  (enacted  before  the  present  Constitution), 

cannot  be  allowed  to  give  the  losing  party  an  absolute  right  to  a 
rehearing,  and  to  have  his  petition  considered  by  the  whole 
Court  contrary  to  its  rule  governing  the  practice  in  such  cases. 
Ibid. 

3.  Discussion  of  the  practice  in  the  Supreme  Court  and  its  powers 
under  the  old  and  new  Constitution  by  Clark,  J.    Ibid, 
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4.  Unless  it  be  made  to  appear  that  there  was  palpable  error  or  mis- 
take, this  Court  will  stand  by  former  decisions.  Board  of  Edu- 
cation V.  Commissoners,  578. 

DA3IAGES,  187,  592. 

1.  The  plaintiff  and  defendant  made  an  agreement  by  which  the 
former,  in  the  event  he  could  not  agree  with  the  latter  for  the 
rent  of  certain  buildings  which  he  had  erected  on  defendant's 
land,  stipulated  that  he  would,  upon  six  months  notice,  remove 
the  buildings;  the  defendant  demanded  that  plaintiff  enter  into 
a  contract  for  the  rent,  and  plaintiff  declined;  thereupon  defend- 
ant served  notice  to  remove  the  structures,  but  the  plaintiff  fail- 
ing to  do  so,  defendant  endeavored  to  remove  them  and  was 
prevented  by  the  force  of  plaintiff.  Soon  thereafter  the  build- 
ings were  destroyed  by  fire  occasioned  by  blasting,  by  defendant, 
who  was  improving  property  near  by :  there  was  no  evidence 
that  defendant  acted  wilfully  or  recklessly:  Held,  that  plaintiff 
was  a  trespasser  and  not  entitled  to  recover  damages  for  the 
destruction  of  the  buildings.     Emry  v.  Navigation  Co.,  94. 

*Z,  While  excavating  by  blasting  is  a  legitimate  means  of  construc- 
tion of  railways,  and  its  prudent  use  is'  deemed  to  have  been  in 
contemplation  in  the  assessment  of  damages  for  right-of-way, 
nevertheless  where  damage  results  therefrom  to  the  lands  of  an 
owner  adjacent  to  those  condemned,  because  of  the  unskillful  or 
careless  method  in  which  it  is  employed,  or  if  the  material 
adopted  as  an  explosive  is  unnecessarily  powerful,  the  corpora- 
tion, or  other  person,  so  employing  such  agency  will  be  liable 
for  any  damages  produced  thereby.     Blackioell  v.  Railroad,  151. 

3.  Where  those  engaged  in  the  construction  or  operation  of  railways 

have  been  accustomed  to  give  warning  of  approaching  danger, 
and  thereby  induce  the  public  to  act  upon  the  presumption  that 
the  usual  signal  will  be  given,  and  it  is  not  given,  whereby  one 
who  relied  upon  it  was  injured,  the  latter  is  entitled  to  recover 
damages.     Ibid. 

4.  In  an  action  against  a  city  for  damages  for  injury,  resulting  from 

falling  on  a  **  slippery  place,''  upon  an  issue  as  to  whether  such 
place  was  a  part  of  the  defendant's  street,  among  other  testi- 
mony admitted,  tending  to  show  it  was  used  as  a  street,  the 
Court  allowed  a  witness,  the  Mayor  of  the  city,  to  testify  that, 
**To  obstruct  it  was  a  violation  of  law,  and  parties  who  did  it 
were  tried  before  me  ":  Held  that  this  testimony,  though  incom- 
petent, did  not  entitle  defendant  to  a  new  trial.  Whitford  v. 
yewbem,  272. 
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5.  Where  a  railroad  company,  in  the  construction  of  its  road,  erected 

an  embankment  leading  to  a  bridge  over  a  stream,  whereby  the 
natural  channel  of  the  stream  was  considerably  contracted,  and 
plaintiff's  land  became  liable  to  frequent  overflows,  but  were 
not  made  entirely  useless  for  agricultural  purposes,  being  culti- 
vated with  varying  results  each  year,  and  the  damages  such  as 
could  have  been  apportioned  from  time  to  time:  i/efd,  It  was 
the  duty  of  the  railroad  taso  construct  its  road  that  a  sufficient 
space  should  be  left  for  the  discharge  of  the  water  through  its 
accustomed  channel,  ivhether  ai*tificial  or  natural,  and  this  duty 
Ls  a  continuing  one.     Knight  v.  Raiiroad^  BO. 

6.  It  was  not  contributory  negligence  on  the  part  of  the  plaintiff  to 

continue  planting  crops  on  the  lands  so  subject  to  overflow. 
{Emry  v.  Railroad,  109  N.  C,  598,  distinguished).     /Wd. 

7.  The  delay  of  the  plain tiflf  for  a  period  less  than  twenty  years  to 

notify  the  company  of  his  injuries,  could  not  estop  him  or  give 
the  company  a  prescriptive  right  to  maintain  the  embankment 
without  liability  for  damages.     Ibid. 

8.  The  authority  granted  to  a  corporation  by  its  charter  to  construct 

a  railroad  does  not  thereby  confer  upon  it  an  immunity  from  lia- 
bility for  damages  to  others  in  respect  of  their  adjacent  lands, 
when,  under  the  same  circumstances,  a  private  individual  would 
be  liable.    Staton  v.  Railroad,  278. 

9.  Such  immunity  expressly  granted  by  the  Legislature  would  be  in 

c»onflict  with  Magna  Charta  and  the  Constitution.     Ibid, 

10.  The  words  "deprived"  and    ** taken"    in  the  Magna  Charter 

(Declaration  of  Rights,  sec.  17),  are  broad  enough  to  include  dam- 
ages to  the  land.     Ibid. 

11.  The  use  of  **  ordinary  skill  and  caution  "  in  the  construction  of  the 

work  is  not  sufficient  to  protect  from  liability  if  there  was  a  fail- 
ure to  provide  against  a  danger  which  might  have  been  foreseen. 
Ibid. 

12.  The  true  measure  of  damages  under  a  policy  of  insurance  is  the 

cash  market  value  of  the  destroyed  property  at  the  place  of 
destruction.     Boyd  v.  Insurance  Co.^  872. 

Special,  for  breach  of  warranty,  92. 

Measure  of,  297. 

DAVIDSON,  ATTORNEY  GENERAL: 

Presents  proceedings  of  the  Bar  of  North  Carolina  on  the  death  of 
Chief  Justice  Merrimon  of  the  Supreme  Court,  785. 

On  the  death  of  Associate  Justice  Joseph  J.  Davis,  754. 
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DAVIS,  JOSEPH  J.,  ASSOCIATE  JUSTICE: 
In  Memoriam,  755. 

DECEIT,  215. 

DECREE : 

Confirmation  of,  108. 

DEED: 

1.  B. ,  in  consideration  of  services  theretofore  rendered  and  thereafter 

to  be  rendered  him,  and  with  a  view  to  make  provision  for  the 
children  of  C,  in  compliance  with  provisions  to  that  effect 
theretofore  made,  conveyed  to  C.  and  his  heirs  an  undivided 
half -interest  in  several  large  bodies  of  land,  together  with  any 
moneys  which  might  arise  from  any  subsisting  contracts  rela- 
ting to  them,  subject  to  certain  conditions,  among  which  was 
that  in  the  event  of  the  death  of  either  the  vendor  or  vendee  the 
survivor  should  be  constituted  **a  trustee  f or  the  heire  of  the 
deceased,  with  authority  to  sell  and  convey  the  interest  of  the 
deceased  for  the  use  of  his  heirs  and  devisees.''  Subsequently, 
the  vendor  brought  suit  against  the  vendee  to  recover  divers 
sums  of  money  alleged  to  have  been  loaned  at  different  times; 
the  vendee  answered,  alleging  that  the  sums  sued  for  were  really 
advancements  made  in  connection  with  the  management  of  the 
joint  property,  and  were  to  be  paid  from  its  proceeds,  and  that 
there  was  due  him  upon  the  settlement  of  the  accounts  thereof 
$5,000,  for  which  he  demanded  judgment:  Held,  (1)  the  deed 
conveyed  the  fee  to  C. ,  unencumbered  with  any  trust  for  his 
children;  (2)  that  the  demand  of  the  defendant  arose  out  of  the 
contract  and  was  properly  set  up  by  counterclaim.  Brown  v. 
Carter,  183. 

2.  It  is  not  proper  to  correct  by  parol  testimony  a  certified  copy  of  a 

deed  as  recorded  by  showing  that  the  original,  which  was  lost, 
had  a  different  description.    Hopper  v.  Jastice,  418. 

3.  The  Code,  ^  1286,  provides  for  the  correction  of  errors  in  registra- 

tion by  petition,  and  proceedings  wherein  interested  persons  and 
adjoining  landholders  are  made  parties,  and  in  such  cases  the 
statutory  proceeding  is  exclusive.    Ibid, 

4.  The  statutory  method  of  restoring  lost  records  {The  Code,  %  55  et 

seq )  does  not  exclude  parol  proof  of  their  contents,  which  is 
then  the  best  evidence  the  nature  of  the  case  affords     Ibid. 

5.  Section  1251  of  The  Code,  providing  that  the  original  and  not  a. 

duly  certified  copy  of  a  deed  is  the  proper  evidence  when  there 
is  a  rule  of  Court  suggesting  material  variance  between  the  orig- 
inal and  the  registration,  is  not  applicable  to  this  case.    Ibid, 
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6.  Without  being  allowed  to  correct,  in  the  way  proposed,  the  certi- 

fied copy  or  the  registration,  the  plaintiffs  were  entitled  to  estab- 
lish and  identify  lines  and  boundaries  which  would  correspond 
with  the  proposed  correction.    Ibid. 

7.  In  a  dee<i  conveying  land,  the  vendors  **  retained  for  themselves 

and  their  heirs  and  assigns  the  right  to  repurchase  said  land 
when  sold/'  and  it  w^as  further  stipulated  that  if  the  vendee 
undertook  to  alien  the  land  without  giving  the  vendors  the  priv- 
ilege of  repurchasing,  the  deed  was  to  be  void:  Held,  that  the 
reservation  and  condition  were  void,  inasmuch  as  they,  uncer- 
tain as  to  time  and  manner  of  performance,  were  repugnant  to 
the  grant  and  in  contravention  of  the  principle  of  public  policy 
which  forbids  restrictions  of  the  right  of  alienation.  Hardy  v. 
Qalloway,  519. 

8.  Where  there  is  a  subscribing  witness  to  a  deed,  its  execution  may 

be  proved  by  such  witness  without  the  acknowledgment  of  such 
maker.    Shaffer  v.  Hahn,  1. 

9.  If  the  calls  of  a  deed  are  sufficiently  definite  to  be  located  by 

extrinsic  evidence,  that  location  cannot  be  changed  by  parol 
argeement.  unless  it  was  contempoi'aneous  with  the  making  of 
the  deed     Ibid. 

10.  Where  a  deed  contains  conflicting,  or  even  irreconcilable  descrip- 

tions, that  interpretation  will  be  given  it  which  will  support  it  if 
possible,  and  that  description  will  be  adopted  which  will  carry 
out  the  certain  intent  of  the  maker.     Ibid, 

11.  A  deed  from  a  corporation,  properly  executed  and  containing  in 

its  body  the  true  name  of  such  corporation,  is  not  rendered 
invalid  by  the  recital  therein  that  it  is  made  by  **  the  President 
and  Directors  "  of  the  corporation,  as  these  words  may  be  rejected 
as  surplusage.    Ibid. 

12.  Where  a  deed  was  signed  by  one  representing  himself  to  be  the 

President  of  a  corporation,  and  the  probate  thereof  recited  the 
fact  that  the  proofs  showed  such  person  was.  in  fact,  such  officer: 
Held,  that  it  was  not  necessary,  upon  a  trial  involving  title 
under  the  deed,  to  offer  further  evidence  of  the  official  cluiracter 
of  the  person  signing  the  deed.     Ibid. 

DEPARTMENT   OF   AGRICULTURE:     See   Agricultcre,   Depart- 
ment OF. 

DEVISE :    See  Will. 

DEMURRER,  288: 

1.  If  a  party  demurs  to  the  evidence  introduced  by  his  adversary,  he 
admits  the  truth  of  it  with  such  inferences  as  may  be  reasonably 
drawn  therefrom.     Hopkins  v.  Bowers,  175. 
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2.  A  motion  to  strike  out  an  answer  and  that  the  Court  declare  a 

party  unheceaeary,  and  a  demurrer  because  the  answer  does  not 
state  facts  sufficient  to  constitute  a  defence  to  the  action  are 
interlocutory,  and  properly  not  appealable  till  final  judgment. 
Sprague  v.  Bond^  425. 

3.  A  demurrer  ore  ten  us  in  the  Supreme  Court  for  the  same  cause 

does  not  stand  upon  any  better  ground.     Ibid, 

DEPOSITION : 

A  commissioner  appointed  to  take  depositions  will  be  presumed  to  be 
properly  qualified  until  the  contrary  is  shown.  Oregg  v.  Mat- 
lett,  74. 

DESCRIPTION,  572. 

DISCRETION  OF  JUDGE,  248,  434 : 

DOWER,  342: 

1.  A  widow  who  transferred  her  right  of  dower  before  the  same  was 

allotted  was  a  necessary  party  in  a  proceeding  to  have  the  same 
set  apart.  Such  a  conveyance  will  be  treated  in  equity  as  a  con- 
tract to  have  it  allotted  to  her  and  then  convey  it  to  the  pur- 
chasers.    Parton  v.  Allison,  429. 

2.  The  action  of  the  assignees  is  primarily  against  the  widow,  but  in 

the  absence  of  the  averment  that  the  lands  described  were  all  of 
which  she  was  entitled  to  be  endowed,  the  heirs  and  devisees  are 
l)roperly  made  parties,  so  that  the  whole  matter  may  be  deter- 
mined in  one  action.     Ibid, 

3.  The  widow's  right  of  dower  not  being  yet  denied,  there  was  no 

need  of  an  allegation  setting  out  when  the  marriage  took  place. 
Ibid, 

DRAINAGE  OF  SURFACE-WATER,  278: 

DYING  DECLARATIONS,  656,  695: 

EASEMENTS,  439. 

EDUCATION,  BOARD  OF,  578. 

ELECTIONS. 

1.  The  term  "  device"  in  the  statute  regulating  elections  {The  Code, 

^  2687),  means  any  distinguishing  mark  ;  and  hence  when  cer- 
tain ballots  cast  at  an  election  had  upon  the  outside  or  back  the 
letters  O.  K.  in  pencil,  they  were  within  the  prohibition  of  the 
'    statute  and  were  properly  rejected.    Baxter  v.  Ellis,  124. 

2.  The  statute  prohibiting  devices  upon  ballots  embraces  elections  for 

town  and  city  officers.     Ibid. 


798  INDEX. 


EXIXENT  DOMAIN,  151,  278: 

1.  While  the  Legisliitare  has  no  power  to  authorize  the  condemnation 

of  private  property  for  the  use  of  purely  private  corporatioDS, 
neverthelesB,  where  corporations,  otherwise  private,  are  clothed 
with  powers  and  charged  with  duties  which  are  in  their  nature 
public,  they  become  quaai  public  corporations  and  may,  with 
le^cislative  permission,  exercise  the  right  of  eminent  domain. 
Bam  T.  Xavigation  Co.^  439. 

2.  The  purchaser  of  the  property  of  the  Roanoke  Navigation  Com- 

pany (incorporated  under  the  Act  of  1812)  under  the  decree  for 
sale  made  in  pursuance  of  the  Act  of  1874-'75,  became  vested 
with  aU  the  rights,  estates  and  privileges  belonging  to  said  com- 
pany, including  the  estate  acquired  either  by  purchase  or  proceed- 
ings to  condemn  land  for  the  purposes  of  the  erection  and  main- 
tenance of  the  canal  contemplated  in  the  act  of  incorporation ; 
and  none  of  these  acquisitions  were  forfeited  by  the  acceptance 
and  exercise  by  the  purchasers  of  the  power  conferred  by  the 
Act  of  18>^5  to  use  the  franchise  for  other  purposes  not  inconsistent 
with  those  originally  granted.    1  bid, 

3.  The  Roanoke  Navigation  Company,  having  acquired  the  right-of- 

way  through  the  plaintifiTs  land,  permitted  her,  by  parol  license, 
to  er^ct.  in  1852,  a  private  bridge  over  the  canal  and  which  she 
had  continuously  used  ever  since,  until  it  was  removed  by  the 
defendant,  the  purchaser  and  successor  of  the  said  company,  in 
lf<90  when  engaged  in  improving  the  property :  Held,  ( I)  that  such 
possession  did  not  raise  a  presumption  of  a  grant  to  the  easement 
to  maintain  the  bridge :  (2)  that  the  right  to  the  fee  in  the  con- 
demned land  did  not  revert  to  the  original  owner,  or  those  claim- 
ing under  him.  upon  the  dissolution  of  the  original  corporation; 
(3^  that  the  license  could  be  revoked,  and  being  revoked,  the 
defendant  had  a  right  to  remove  it  without  paying  compensation 
to  the  ovTier.    Ibid 

ENTRY  AND  GRANT,  439. 

Seven  yeare  poeseasion  and  cultivation  of  land  under  junior  grant 
makes  title  against  older.  251. 

EQUITABLE  DEFENCES. 

1.  Although  the  Courts  of  Justices  of  the  Peace  cannot  affirmatively 

administer  equity,  they  have  jurisdiction  of  equitable  matters  set 
up  by  way  of  defence  in  actions  properly  cognizable  before  them. 
Ben  V.  Houston^  69. 

2.  An  equitable  defence  must  be  set  up  by  proper  pleading  to  be 

available.     Talbert  v.  Becton,  54S. 
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EQUITIES,  NOTICE  OF,  243. 

ESCAPE,  18,  689. 

ESTATES,  CONTINGENT,  28. 

ESTOPPEL,  80,  404,  573: 

1.  In  order  to  work  an  estoppel  in  pais,  it  is  essential  that  there 

should  be  some  conduct  of  the  party  against  whom  the  estoppel 
is  alleged,  amounting  to  a  representation  or  concealment  of  ma- 
terial facts;  where  the  circumstances  are  equally  well  known  to 
both  parties,  although  they  were  mistaken  in  regard  to  their 
rights  at  law,  the  doctnne  will  not  apply.   Eatis  v.  Jackson^  145. 

2.  L.  being  seized  in  fee  of  landis,  believed  she  had  only  an  estate  for 

life  with  remainder  to  her  children,  and  in  order  to  signify  her 
assent  to  their  conveyance  of  their  supposed  estates,  signed  the 
deeds  which  they  executed  for  that  purpose,  her  name  not  being  in 
the  body  of  the  instrument.  The  deed  under  which  L.  took  title 
to  the  fee  was  produced  at  the  time  of  the  execution  of  the  con- 
veyances from  the  children,  and  was  read  in  the  presence  of  ven- 
dee: Held,  in  the  absence  of  any  misrepresentation  or  conceal- 
ment, there  was  nothing  in  the  nature  of  fraud,  actual  or  con- 
structive, and  L.'s  act  in  signing  the  deed  did  not  work  an 
estoppel.    Ibid. 

3.  A  defendant  is  not  estopped  by  his  pleading  alleging  property  in 

another  from  claiming  his  exemption  in  such  property  after  the 
verdict  of  a  jury  negativing  such  averment.  Etheridge  v. 
Darts,  298. 

4.  The  caveators,  in  a  proceeding  to  prove  the  execution  of  a  will, 

were  not  estopped  to  deny  its  validity  by  the  record  of  a  special 
proceeding  for  dower  to  the  widow  of  testator,  and  to  which 
they  were  parties.    In  re  Thomas,  409. 

5.  The  evidence  showed  that  the  intestate  of  defendant  was  indebted 

to  the  plaintiff  for  labor  and  services  performed,  and  Imd  con- 
veyed to  him  in  consideration  therefor  a  tract  of  land;  after  intes- 
tate's death  the  heirs  at  law  brought  an  action  to  set  aside  the 
deed,  which  was  compromised,  and  a  decree  setting  aside  the 
deed  was  entered,  but  no  adjudication  in  reference  to  the  claim 
for  compensation:  Held,  that  the  plaintiff  was  not  estopped  by 
the  acceptance  of  the  deed  from  setting  up  his  demand,  and  that 
it  was  revived  by  the  vacating  of  the  deed.     Davis  v.  Duval,  422. 

EVIDENCE,  94.  206,  872,  418,  482,  501,  616,  525,  572,  707,  722: 

1.  A  copy,  duly  certified,  of  the  organization  of  a  National  banking 
association,  under  §§  5188,  5184,  Rev.  Stat.  U.  S..  is  sufficient 
evidence  of  the  corporate  existence  of  such  organization.  Shaffer 
v.  Hahn,  1. 
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2.  The  eiistence  of  the  unwritten  law  of  another  State  or  foreign 

country  may  be  proved  by  competent  witnesses.  Temple  f. 
Pasquotank  County,  36. 

3.  It  is  only  where  the  law  gives  to  testimony  an  artificial  weight 

that  the  Judge  is  at  liberty  to  express  an  opinion  upon  its  weight. 
Bonner  v.  Hodge$,  66 

4.  It  is  now  well  settled  that  other  corroborative  acts  and  declara- 

tions of  a  witness  may  be  introduced  in  support  of  his  testimony, 
even  in  anticipation  of  an  attack  upon  it.     Oregg  v.  Mallett,  74. 

5.  Where  the  issue  was  whether  the  person  making  a  particular  sale 

was  acting  as  broker  for  another,  or  for  himself,  testimony  that 
it  was  generally  understood  in  the  community  that  he  was  deal- 
ing on  his  own  account  and  not  as  broker,  was  incompetent,  as 
hearsay  evidence.     Ibid. 

6.  The  possession  of  an  open  account  in  favor  of  another  is  not  evi- 

dence of  the  ownership  thereof  in  the  holder.     Ibid. 

7.  A  draft,  with  a  bill  of  lading  attached,  with  the  endorsements 

thereon,  having  been  introduced  without  objection,  it  was  error 
to  exclude  evidence  that  they  came  to  the  collecting  bank  in  the 
usual  course  of  business,  unless  the  letter  to  the  bank,  containing 
them,  was  proved  to  be  in  the  handwriting  of  the  then  owners. 
Banking  Co.  v.  Railroad,  122. 

8.  Where  a  bank  receives,  in  the  usual  course  of  business,  a  draft 

for  collection,  its  possession  is  prima  facie  evidence  that  the 
person  for  whom  the  bank  received  it  is  the  owner,  the  bank 
l)eing  a  trustee  or  agent  in  that  respect.     Ibid. 

9.  Contracts  to  convey  land,  as  between  the  parties  thereto,  may  be 

read  in  evidence  without  being  registered.  Chapter  147,  Laws 
1885.     Hargrove  v.  Adcock,  166. 

10.  Upon  the  trial  of  an  issue  involving  the  validity  of  a  marriage,  it 

was  not  error  to  ad  a )  it  evidence  that  the  wife  was  reputed  to  be 
of  mixed  blood  within  the  prohibited  degrees,  or  to  permit  the 
witness  to  state  his  opinion  on  that  point,  although  not  an  expert. 
It  was  also  competent  in  corroboration  of  other  evidence  tending 
to  prove  the  taint  of  blood,  to  show  tliat  the  wife  usually  asso- 
ciated with  colored  people.     Hopkins  v.  Boicers,  175. 

11.  If  a  party  demurs  to  the  evidence  introduced  by  his  adversary,  he 

admits  the  truth  of  it  with  such  inferences  as  may  be  reasonably 
drawn  therefrom.     I  bid. 

12.  An  alleged  widow  who  is  a  party  to  an  action  by  the  heirs  at  law 

of  the  husband  is  not  competent  to  prove  the  fact  of  the  marriage, 
or  that  she  lived  with  him  as  man  and  wife,  when  the  niarrige 
is  in  issue.     Ibid 
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13.  In  an  action  brought  by  the  plaintiff  to  recover  damages  for  the 

negligent  killing  of  her  intestate  by  the  defendants  engine,  the 
testimony  that  the  head-light  shone  in  the  door  of  a  house  150 
yards  up  the  road  did  not  tend  to  show  the  actual  condition  of 
intestate  when  stricken,  or  that  the  engineer  could  have  seen 
him     Nonvood  v.  Railroad,  286. 

14.  The  testimony  of  the  engineer  and  fireman  that  they  kept  a  care- 

ful lookout  is  not  contradicted  directly,  and  does  not  seem  to  be 
in  conflict  with  any  other  evidence     Ibid. 

15.  In  an  action  against  a  city  for  damages  for  injury  from  falling^ 

on  a  slippery  place,  upon  an  issue  as  to  whether  such  place  was  a 
part  of  the  defendant's  street,  among  other  testimony  admitted,, 
tending  to  show  it  was  used  as  a  street,  the  Court  allowed  a  wit- 
ness, the  Mayor  of  the  city,  to  testify  that,  **  To  obstruct  it  was 
a  violation  of  law,  and  parties  who  did  it  were  tried  before  me  ": 
Held,  that  this  testimony,  though  incompetent,  did  not  entitle 
defendant  to  a  new  trial.     Whitford  v.  Newbem,  272. 

16.  The  admission  of  incompetent  testimony,  unless  it  might  have 

misled  the  jury  or  worked  injury,  is  not  a  ground  for  setting, 
aside  a  verdict.    Ibid. 

17.  The  rule  which  prevents  a  party  from  impeaching  the  credibility 

of  his  own  witness  does  not  preclude  him  from  showing  the  fact 
to  be  otherwise  than  testified  to  by  such  witness,  even  though 
the  effect  of  such  showing  is  to  impeach  his  credibility.  Ches- 
ter V.  Wilhelm,  314 

18.  It  was  competent  to  show  that  usurious  interest  constituted  apart 

of  the  amount  for  which  the  bond  and  mortgage  were  given. 
Moore  v.  Beaman,  828. 

19.  Oral  testimony  cannot  be  admitted  to  contradict  or  vary  the  terms 

of  a  written  contract,  and  a  defendant  in  a  proceeding  to  con- 
vert him  into  a  trustee  for  plaintiff  to  hold  for  his  benefit  money 
received  on  trust,  as  shown  by  a  written  contract,  was  not 
allowed  to  show  by  parol  that  it  was  intended  as  a  loan.  Bar- 
nard V.  Hawks,  388. 

20.  Under  the  statutes  now  in  force,  The  Code,  §S  3136,  2148,  regula- 

ting the  manner  in  which  wills  shall  be  attested  and  admitted  to 
probate,  it  is  essential,  not  only  that  the  document  shall  be  sub- 
iicribed  in  the  presence  of  the  testator  by  at  least  two  witnesses, 
but  that  the  evidence  upon  which  the  will  is  admitted  to  probate 
must  show  that  fact.     In  re  Thomas,  409. 

21.  Upon  the  trial  of  an  indictment  for  homicide,  charged  to  have 

been  produced  by  poison,  it  was  in  evidence  that  the  deceased 
exhibited,  before  and  after  death,  symptoms  of  arsenical  poison; 
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ttiat  flour,  bread  and  dough,  from  which  she  had  eaten  bad  been 
taken,  on  the  day  of  her  death,  from  her  house  and  given  to  the 
coroner  who,  with  another  physician — both  being  medical  ex- 
perts— made  an  analysis  and  testified  that  they  discovered  1h& 
presence  of  arsenic.  The  coroner  testified  that  he  carried  the 
substance  given  him  to  his  private  office;  that  it  was  possible  for 
some  one  to  have  entered  his  office  and  put  in  the  poison,  but 
barely  probable:  Heid,  not  error  to  admit  the  evidence  of  exist- 
ence of  arsenic,  especially  as  the  Ck)urt  instructed  the  jury  that 
before  they  could  consider  thsTt  fact  they  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  flour  and  dough  analyzed  were  tlie 
same  of  which  the  deceased  ate.    State  v.  Beat,  638. 

22.  It  is  not  competent  to  impeach  the  verdict  of  a  jury  for  miscon- 

duct by  evidence  proceeding  from  the  members  of  the  body. 
Ibid. 

23.  Upon  the  trial  of  an  indictment  for  burning  a  bam,  it  was  not 

error  to  permit  the  State  to  show  that  the  defendant  had  made 
threats,  previous  to  the  burning,  that  he  would  do  some  injury 
to  the  son  of  the  prosecutor.    State  v.  Rhodes ^  647. 

24.  Evidence  of  facts,  which  in  themselves  are  slight,  should,  in  cases 

where  the  State  relies  upon  circumstantial  testimony,  be  admit- 
ted if  they,  with  other  facts  proved,  bear  upon  the  crime  charged. 
JWd. 

25.  Upon  the  trial  of  an  indictment  for  burning  a  barn,  there  was 

evidence  of  threats  by  defendant  to  do  injury  to  the  property  of 
the  prosecutor;  that  on  the  night  of  the  burning  some  one  was 
seen  going  from  the  direction  of  the  bam  toward  the  home  of 
the  defendant,  and  that  a  short  while  before,  he  had  been  heard 
to  inquire  about  a  direct  way  from  his  house  to  the  vicinity  of 
the  building  burned,  but  there  was  no  other  evidence  to  con- 
nect him  with  the  crime:  Held,  that  there  was  not  evidence 
sufficient  to  go  to  the  jury.    Ibid, 

26.  The  dying  declarations  of  deceased  persons  are  admissible  in  evi- 

dence.   State  V.  Brogden,  656. 

27.  In  an  indictment  for  homicide,  w^here  it  appeared  that  a  pistol 

was  loaned  to  the  prisoner,  it  was  not  competent  for  him  to  show 
that  he  could  not  hear  of  anyone  having  loaned  him  a  pistol. 
State  V.  McKinney,  683. 

28.  The  State  was  properly  allowed  to  corroborate  its  witnesses  by 

showing  that  he  made  the  same  statement  soon  after  the  triaL 
Ibid. 

29.  When  a  prisoner  indicted  for  burglary  admitted  the  breaking 

with  felonious  intent,  and  upon  the  question  of  whether  it  was 
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night-time  there  was  evidence  that  it  was  "after  daylight 
down,"  and  was  "dark,  except  the  light  of  the  moon":  Held, 
there  was  sufficient  evidence  to  warrant  the  finding  of  the  jury 
that  the  offence  was  committed  in  the  night-time.  State  v. 
McKnighi,  690. 

30.  The  fact  that  one  of  the  prisoners  went,  several  hours  after  the 
shooting,  to  the  house  of  the  dying  man,  and  offered  to  wait  on 
him,  is  no  part  of  the  res  gestce,  and  was  properly  excluded. 
State  V.  Whitson,  695. 

81.  It  is  competent  to  show  the  prisoners  were  living  under  assumed 
names  at  the  time  of  arrest.     Ibid. 

Newly  discovered,  248. 

Of  insanity,  251. 

BcKDEN  OP  Proof,  87,  597 : 

1.  While  the  burden  of  proving  a  waiver  of  conditions  in  a  contract  of 

insurance  is  upon  the  insured,  it  is  sufficient  if  he  do  so  by  a  pre- 
ponderance of  testimony.  Bergeron  v.  Insurance  and  Banking 
Co,,  45. 

2.  In  an  action  by  a  commission  merchant  doing  business  in  Glasgow, 

Scotland,  against  a  consignor  in  North  Carolina  for  balances 
alleged  to  be  due  upon  advancements  made  upon  consignments 
of  lumber,  the  defendant  denied  the  indebtedness,  and  further 
alleged  that  by  the  plaintiff's  negligence  and  want  of  diligence 
the  lumber  was  sold  for  less  than  its  market  value  :  Held,  (1)  the 
burden  of  proving  the  price  for  which  the  lumber  was  sold  was 
on  the  plaintiff ;  (2)  that  while  a  factor  is  bou^id  to  act  with 
utmost  good  faith,  and  exercise  reasonable  diligence  and  skill  in 
the  discharge  of  his  duties  to  his  consignor,  the  burden  of  show- 
ing that  there  was  a  lack  of  such  skill  and  diligence  and  good 
faith  was  on  the  defendants,  there  being  no  circumstances  in  the 
case  which  raised  a  presumption  of  negligence.  Oovan  v.  Oush- 
ing,  458. 

3.  In  an  action  for  damages  to  a  dam,  shown  to  have  been  done  by 

defendant's  floating  logs  in  an  unnavigable  river,  there  was  con- 
flicting evidence  as  to  whether  it  was  a  floatable  stream  :  Held, 
that  the  burden  of  showing  its  character  as  such  was  on  the 
defendant.     Chaaltney  v.  Timber  and  Land  Co.,  547. 

4.  Where  killing  with  a  deadly  weapon  is  shown,  the  law  presumes 

malice,  and  the  burden  of  showing  matter  of  excuse  or  mitiga- 
tion is  upon  the  prisoner,  not  beyond  a  reasonable  doubt,  but  to 
the  satisfaction  of  the  jury.    State  v.  Whitson,  695. 

In  action  upon  an  implied  warranty,  56. 
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EXAMINATION  of  adverse  party,  32. 
EXCEPTIONS:    See  Appeal. 
EXCUSABLE  NEGLECT,  248,  291. 
EXECUTION  SALE :    See  Sale,  Execution. 
EXECUTOR :    See  Administration. 

EXEMPTION : 

A  defendant  is  not  estopped  by  his  pleading  alleging  property  in 
another,  from  claiming  his  exemption  in  such  property  after  tiue 
▼erdict  of  a  jury  negativing  such  averment.  Etheridge  v. 
Davis,  298. 

EXPERT,  888. 

EXPRESSION  OF  OPINION  BY  JUDGE,  66. 

FACTOR,  458. 

FALSE  PRETENSE: 

1.  A  statement  upon  which  money  is  obtained,  to  come  within  the 

meaning  of  false  pretense,  must  be  false  within  the  knowledge 
of  the  party  making  it,  calculated  and  intended  to  deceive,  and 
which  did  deceive,  the  person  from  whom  the  money  was  taken, 
and  upon  which  such  person  reasonably  relied  at  the  time  of  the 
taking.    State  v.  Moore,  667. 

2.  It  is  not  sufficient  that  such  statement  was  made  after  the  money 

was  obtained.    Ibid. 

3.  If  the  prosecutor,  knowing  his  note  is  in  other  hands  than  the 

payee's,  pays  him  the  money  due  thereon  and  trusts  him  to  make 
the  application,  he  is  not  induced  to  part  with  it  by  any  false 
pretense.     Ibid. 

Discussion  by  Avert,  J. ,  of  the  essential  qualities  of  a  false  pretense. 
FEE:    See  Salaries  and  Fees. 
FELLING  OF  TREES:    See  Trees,  Felling  op. 
FELONIOUS  INTENT,  665. 

FLOATABLE  STREAMS:    See  Streams,  Floatable. 
FORFEITURE,  439. 
FORMER  ACQUITTAL,  708. 

FORNICATION  AND  ADULTERY : 

1.  In  an  indictment  for  fornication  and  adultery,  the  State  is  not 
required  to  prove  criminal  intent.    The  intent  is  inferred  from 
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the  facts  proved  of  habitual  sexual  intercourse  between  persons 
unmarried;  and  any  extenuating  circumstances  must  be  shown 
by  the  defendant.    State  v.  Cody,  725. 

2.  When  in  such  indictment  the  jury  returned  a  special  verdict, 
finding  that  the  defendant  was  married  to  one  G. ,  who  had  liv- 
ing at  that  time  another  wife,  but  that  they  did  not  know 
whether  she  knew  of  this  fact  or  not :  Held,  that  there  should 
have  been  a  verdict  of  guilty,  since  it  was  incumbent  on  the 
defendant  to  show  that  she  did  not  know  of  it.    Ibid. 

FRAUD,  188,  145,  215,  360,  604. 

1.  Upon  the  trial  bf  an  action  involving  the  bona  fides  of  an  assign- 

ment for  the  benefit  of  creditors,  it  was  in  evidence  that,  at  the 
request  of  the  assignor,  one  of  his  creditors  postponed  taking 
judgment  before  a  Justice  of  the  Peace  until  an  hour  of  the  day 
later  than  that  named  for  the  return  of  the  summons,  the  debtor 
alleging  that  he  was  making  arrangements  to  borrow  the  money, 
but  before  the  expiration  of  the  extended  time  the  debtor  made 
an  assignment,  preferring  other  creditors  :  Held,  that  an  instruc- 
tion to  the  jury  that  the  circumstance  was  a  strong  badge  of 
fraud  was  not  warranted  under  the  Act  of  1796  {The  Code,  S  413). 
Bonner  v.  Hodges,  66. 

2.  Where  a  contract  of  sale  has  been  induced  by  the  fraud  of  the 

vendee,  it  is  voidable  at  the  election  of  the  vendor,  who  hajs  a 
right,  upon  the  discovery  of  the  fraud,  to  rescind  the  contract 
and  recover  the  property  delivered  under  it.  Wallace  v. 
Cohen,  103 

8.  An  innocent  purchaser  for  a  valuable  consideration,  from  the 
fraudulent  vendee,  will,  however,  be  protected  against  the  ven- 
dor.   Ibid. 

4.  While  the  mortgagee  or  trustee  of  land  conveyed  to  secure  pre- 

existing debts  is  a  purchaser  for  value,  yet  he  takes  the  property 
subject  to  any  equity  or  other  right  attached  to  it  in  the  hands 
of  the  debtor.  (Brem  v.  Lockhart,  93  N.  C,  191,  commented 
upon.)    Ibid. 

5.  While  an  unregistered  mortgage  is  good  inter  partes,  actual 

notice  of  its  existence  will  not  afifect  the  rights  of  a  junior  regis- 
tered mortgage.    Ibid, 

6.  The  reservation  of  exemptions  allowed  by  law  in  a  deed  of  assign- 

ment is  no  evidence  of  a  fraudulent  intent.    Lee  v.  Williams,  206. 

7.  Employing  an  attorney  who  resides  at  some  distance,    and  in 

another  county,  to  draw  the  deed  of  assignment,  and  making  a 
provision  therein  authorizing  public  or  private  sale  for  cash,  are 
not  circumstances  of  fraud.    I  bid. 
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8.  In  an  action  by  the  assignee,  under  a  deed  of  assignment  for  the 

possession  of  certain  articles  conveyed  and  described  therdn,  in 
the  possession  of  a  constable  under  execution,  it  appeared  tiiat 
the  assignment,  which  preferreo  one  creditor,  was  made  slter 
summons  served  and  promise  made  to  pay  some  of  the  debts  on 
a  day  certain,  and  immediately  after  such  service  and  promiae 
the  assignee  sent  some  distance  to  another  county  and  procured 
an  attorney  to  write  the  assignment  in  great  haste,  and  in  the 
night,  and  the  same  was  in  like  manner  recorded  :  Heid,  (1)That 
these  circumstances  are  not  inconsistent  with  an  honest  intent ; 
(2)  that  such  haste  and  secrecy  might  well  have  been  in  the  interest 
of  the  preferred  creditor ;  (3)  that,  it  appearing  further,  by  the 
assignor's  testimony,  that  his  intent  was  not  fraudulent,  the 
Ck>urt  erred  in  not  giving  the  instruction  asked, "  that  there  was 
no  sufficient  evidence  to  go  to  the  jury  that  the  plaintiff  was  not 
the  owner  of  the  property  described  in  the  complaint/'    Ibid 

9.  When  a  plaintiff  attacks  a  deed  absolute  on  its  face  for  fraud,  it 

is  incumbent  on  him  to  show  by  a  preponderance  of  testimony  a 
fraudulent  intent  on  the  part  of  the  grantor,  and  knowledge  of 
that  intent  on  the  part  of  the  grantee.    Haynes  v.  Rogers,  238. 

10.  These  questions  of  intent  and  knowledge  are  for  the  jury,  and  it 

was  error  for  the  Court  to  charge  them  to  find  for  the  plaintiff, 
where  there  was  evidence  upon  which  they  might  have  foimd 
otherwise.    Ibid. 

11.  Where  a  person  is  deprived  of  his  money  by  fraud  he  may  recover 

it  in  specie  if  it  can  be  found,  and  if  it  has  been  converted  into 
land  he  may  subject  that  to  the  payment  of  the  debt.  Ikiwards 
V.  Culberson,  342. 

12.  When  a  woman  fraudulently  obtained  from  a  man  a  sum  of 

money  upon  her  promise  to  marry  him,  and  allow  the  land  pur- 
chased with  the  money  to  be  in  lieu  of  her  dower:  Held,  the 
land  so  purchased  could  be  subjected  to  the  payment  thereof. 
Ibid. 

FRAUDS,  STATUTE  OF: 

It  is  a  sufficient  compliance  with  the  statute  of  frauds  if  the  contract 
to  convey  lands  be  signed  by  one  who  is  proved  or  admitted  to 
have  been  authorized  to  execute  it  by  the  party  to  be  charged 
therewith,  although  the  agent  signs  his  own  name  instead  of 
that  of  his  principal;  and  the  authority  of  the  agent  may  be 
shown  aliunde  and  by  parol.    Hargrove  v.  Adcock,  166. 

FREIGHT  RATES,  463. 
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FULLER,  JUDGE  T.  C: 

Remarks  of,  on  death  of  Associate  Justice  Joseph  J.  Davis  of  the 
Supreme  Court,  763. 

GAMBLING: 

1.  An  indictment  for  betting  money  on  a  game  of  chance  which 

states  that  the  defendants  did,  with  force  and  arms,  etc..  unlaw- 
fully and  wilfully  play  at  a  game  of  cards  at  which  money  was 
bet,  suflSciently  describes  a  game  of  chance.  State  v.  Taylor, 
680 

2.  It  is  a  matter  of  common  knowledge  that  a  game  of  cards  is  a 

game  of  chance.    Ibid, 

GRANT:    See  Entry  and  Grant. 
GUARDIAN  AND  WARD,  108. 

HOMESTEAD:    See  Exemption. 

HUSBAND  AND  WIFE,  358,  604. 

1.  Upon  the  trial  of  an  issue  involving  the  validity  of  a  man'iage,  it 

was  not  error  to  admit  evidence  that  the  wife  was  reputed  to  be 
of  mixed  blood  within  the  prohibited  degrees,  or  to  permit  the 
witness  to  state  his  opinion  on  that  point,  although  not  an  expert. 
It  was  also  competent  in  corroboration  of  other  evidence  tend- 
ing to  prove  the  taint  of  blood,  to  show  that  the  wife  usually 
associated  with  colored  people.    Hopkins  v.  Bowers,  175. 

2.  An  alleged  widow  who  is  a  party  to  an  action  by  the  heirs  at  law 

of  the  husband  is  not  competent  to  prove  the  fact  of  the  marriage, 
or  that  she  lived  with  him  as  man  and  wife,  when  the  marriage  is 
in  issue.    1  bid, 

3.  A  note  executed  by  a  married  woman  in  South  Carolina,  valid 

imder  the  laws  there,  is  valid  here  if  for  a  sufficient  considera- 
tion, though  it  be  secured  by  a  valid  mortgage  executed  to  con- 
vey lands  in  this  State,  but  in  such  case  there  can  be  no  judg- 
ment for  foreclosure;  she  holds  the  land  free  from  every  lien  on 
account  of  the  mortgage.     Wood  v.  Wheeler,  281. 

4.  As  the  plaintiffs  by  this  suit  upon  the  note  elect  not  to  accept  her 

proposed  surrender  of  the  land  and  the  annuUment  of  the  con- 
tract, no  account  for  the  rents  and  profits  and  for  the  purchase- 
money  paid  for  the  land  is  necessary.  As  far  as  appears  now^, 
the  plaintiffs  have  a  right  to  a  judgment  on  the  note,  and  the 
defendant  feme  covert  has  a  right  to  keep  the  land.    Ibid. 

5.  The  conveyance  to  her  by  deed  executed  in  South  Carolina  of  the 

land  is  a  sufficient  consideration  to  support  the  note.    Ibid, 
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6.  Where  it  is  not  pleaded  and  does  not  appear  that  a  person  is  a 

married  woman,  there  is  no  presumption  of  law  to  that  effect. 
Johnson  v.  Loftin,  819. 

7.  When  a  woman  fraudulently  obtained  from  a  man  a  sum  of  money 

upon  her  promise  to  marry  him,  and  allow  the  land  purchased 
with  the  money  to  be  in  lieu  of  her  dower:  Held,  the  land  so  pur- 
(*hased  could  be  subjected  to  the  payment  thereof.  Edward*  v. 
Culberson,  342. 

8.  A  paper-writing  signed  by  a  married  woman,  a  residuary  legatee, 

in  consideration  of  one  dollar,  consenting  to  a  certain  construc- 
tion of  the  will,  to  which  also  tlie  husband  consented  in  writing, 
is  a  valid  waiver  of  the  right  to  an}"  other  construction.  Wood- 
ley  V.  Holiey,  380. 

IMPROVEMENTS,  claim  for,  on  land,  853. 

INDICTMENT,  675,  680,  685,  687,  706,  725: 

1.  The  words  *' assault  and  strike*^  in  a  warrant  are  sufficient  to 

charge  a  simple  assault,  and  such  a  warrant  will  support  a  plea 
of  former  acquittal.    State  v.  Price,  708. 

2.  It  is  not  necessary  that  a  warrant  for  assault  should  charge  that 

it  was  issued  upon  a  sworn  complaint.    Ibid. 

-8.  Section  1070  of  rhe  Code,  prescribing  a  penalty  for  entering  the 
lands  of  another  and  carrying  off  wood  or  any  other  kind  of 
property  whatsoever  growing  or  being  thereon,  does  not  con- 
template or  embrace  such  taking  and  carrying  away  of  moneff; 
it  means  such  property  as  was  not,  at  common  law,  subject  to 
larceny.    State  v.  Vosburg,  718. 

4.  When  there  are  two  defendants,  and  the  bill  of  indictment  shows 

they  were  "  sworn  and  examined,'*  and  the  grand  jury  ignored 
the  bill  as  to  one  and  found  a  true  bill  as  to  the  other,  there  is  no 
presumption  of  law  that  the  latter  defendant  was  examined 
against  himself,  and  a  motion  to  quash  and  to  arrest  judgment 
on  this  account  were  both  properly  refused.  State  v.  Frizell,  788. 

5.  The  practice  of  sending  co-defendants  to  the  grand  jury  to  testify 

against  each  other,  while  allowable,  is  not  commended.  They 
may  be  compelled  to  so  testify  unless  their  evidence  tends  to 
criminate  themselves.    Ibid. 

^.  It  is  not  necessary  that  it  should  appear  that  the  Staters  witnesses 
were  sent  before  the  grand  jury  by  the  Solicitor.    Ibid. 

7.  A  general  exception  or  *•  broad-side  challenge"  to  the  charge  of 
the  Court  is  ineffectual.     Ib'd. 
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INFANTS,  115. 

Ex  parte  petition  of,  for  sale  of  land,  108. 

INJURY  to  employee,  482. 

INNOCENT  PURCHASER:    See  Purchaser. 
INSANITY : 

Insanity  is  a  question  for  the  jury;  and  even  where  the  testimony 
as  to  the  fact,  while  not  directly  disputed,  was  capable  of  more 
than  one  construction,  it  was  not  proper  to  withdraw  it  from  the 
jury.    Asbury  v.  Fair,  251. 

INSURANCE: 

1.  If  an  agent  of  an  insurance  company  employs  a  clerk  in  the  usual 

business  of  the  company,  and  permits  him  also  to  solicit  business, 
the  company  is  bound  by  any  waiver,  by  such  clerk,  of  any  stipu- 
lation in  the  policy  which  the  agent  could  have  made,  notwith- 
standing a  provision  in  the  policy  that  no  persons  should  be 
deemed  its  agents  except  those  holding  its  commission  as  such. 
Bergeron  v.  Insurance  and  Banking  Co.,  45 

2.  While  the  burden  of  proving^a  waiver  of  conditions  in  a  contract  of 

insurance  is  npon  the  insured,  it  is  sufficient  if  he  do  so  by  a  pre- 
ponderance of  testimony.    Ibid. 

3.  A  policy  of  insurance  contained  a  stipulation  that,  if  the  insured 

building  was  located  upon  '*  leased  ground,"  it  must  be  so  repre- 
sented to  the  company  and  expressed  in  the  contract.  The 
clerk  of  the  agent  of  the  company  solicited  the  insurance,  and 
was  notified  that  the  building  was  on  leased  premises,  and  was 
requested  to  state  that  fact,  if  necessary,  in  the  policy,  to  which 
the  clerk  replied  that  it  made  no  difference  whether  such  was 
the  fact,  and  issued  the  policy  without  any  reference  to  it:  Held, 
that  this  was  a  waiver  of  the  condition,  and  the  company  was 
bound  by  it.    Ibid, 

4.  An  honest  mistake  in  the  proof  of  loss  under  a  contract  of  insur- 

ance will  not  defeat  the  right  of  the  insured  to  recover  what  is 
justly  due  him.    Boyd  v.  Insurance  Co.,  372. 

5.  The  true  measure  of  damages  under  a  policy  of  insurance  is  the 

cash  market  value  of  the  destroyed  property  at  the  place  of 
destruction.    lb  id. 

6.  Where  it  appeared  that  suits  had  been  commenced,  and  the  prop- 

erty of  the  insured  in  the  contract  of  insurance  had  been  duly 
attached  in  the  Court  of  another  State  prior  to  the  commence- 
ment of  an  action  in  this  State:  It  is  Held,  that  the  foreign 
attaching  creditors  obtained  the  first  lien,  and  that  any  judg- 
ment rendered  in  this  State  should  take  cognizance  of  that  fact. 
Ibid. 
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7.  A  receiver,  duly  appointed  and  having  power  to  collect  the  assets 

of  the  estate  committed  to  him,  can  maintain  an  action  upon  a 
policy  of  insurance  issued  to  the  person  whom  he  represents  in 
his  own  name.    Ibid. 

8.  In  renewal  of  a  life  insurance  policy  which  had  been  allowed  to 

lapse,  the  company  accepted  payment  of  back  dues,  upon  the 
condition  recited  in  the  receipt  that  the  applicant  **  was  living,  of 
temperate  habits,  in  good  health  then  and  for  twelve  months 
past,  and  free  from  all  disease,  infirmity  or  weakness":  HM^ 
such  condition  did  not  include  temporary  illness  not  severe  in  its 
character,  which  did  not  impair  his  constitution,  and  of  which 
he  was  then  well.    French  v.  Life  Asssociation,  391. 

INTENT,  questions  of,  228,  665,  725,  727. 

INTERLOCUTORY  MOTION,  425. 

ISSUES,  15,  215: 

1.  The  trial  Court  may  exercise  a  discretion  in  altering  or  substitu- 

ting issues,  when  those  so  altered  or  substituted  w-ill  p€>rmit  any 
specific  view  of  the  law  arising  out  of  the  testimony  to  be  pre- 
sented.    Blackioell  v.  Railroad,  151 

2.  When,  upon  any  aspect  of  his  case,  viewed  in  the  most  favorable 

light  for  him.  the  plaintiff  is  entitled  to  recover,  the  issues 
should  be  submitted  to  the  jury.  Gwaltney  v.  Timber  and  Land 
Co.,  547. 

JUDGE'S  CHARGE,  572. 

1.  Where  there  is  a  direct  conflict  between  the  witnesses  of  each  side 

as  to  a  material  fact,  it  is  not  error  to  instruct  the  jury  that  if  they 
believed  the  witnesses  for  the  plaintiff  they  should  find  for  him, 
but  if,  on  the  other  hand,  they  believed  the  defendant's  witnesses, 
they  should  find  for  him.     Gregg  v.  Mallett,  74. 

2.  When  a  plaintiff  attacks  a  deed  absolute  on  its  face  for  fraud,  it 

is  incumbent  on  him  to  show  by  a  preponderance  of  testimony  a 
fraudulent  intent  on  the  part  of  the  grantor,  and  knowledge  of 
that  intent  on  the  part  of  the  grantee  These  questions  of  intent 
and  knowledge  are  for  the  jury,  and  it  was  error  for  the  Court 
to  charge  them  to  find  for  the  plaintiff,  where  there  was  evidence 
upon  which  they  might  have  found  otherwise.  Haynes  v. 
Ritgers,  228. 

8.  In  response  to  a  prayer  that  if  plaintiff  knew  slime  was  on  the 
plank  and  did  not  use  extra  care,  it  was  **  contributory  negli- 
gence," the  Court  charged,  after  explaining  what  negligence  is, 
**  If  the  plaintiff  knew  the  place  was  slippery,  it  was  his  duty  to 
use  more  care  than  if  he  were  w^hoUy  ignorant  of  its  condition  :" 
Held,  sufficiently  responsive.     Whitford  v.  Newbem,  272. 
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4.  It  was  not  necessary  in  this  case  for  the  Court  to  instruct  the  jiuy 

that  the  plaintiff  could  not  recover  upon  contributory  negligence 
found ;  it  was  its  duty,  upon  issues  found,  to  determine  if  the 
plaintiff  could  recover.    Ibid. 

5.  It  is  not  essential  to  give  instruction  in  the  language  of  the  prayers. 

Ibid. 

6.  Though  there  was  no  testimony  but  the  plaintiff's,  and  that  was 

to  the  effect  that  **  he  noticed  the  place  was  slippery,  but  was 
not  expecting  anything  to  throw  him  down,  and  kept  no  more 
lookout  than  usual  T  yet  the  defendant  cannot  complain  that  it 
was  the  duty  of  the  Court  to  find  the  facts— or  instruct  the  jury 
more  distinctly  what  they  constituted— as  the  Court  gave  in  sub- 
stance the  charge  he  asked,  and  especially  as  the  charge  was  fair 
as  it  stood    1  bid 

7.  When  the  only  evidence  offered  in  a  trial  upon  the  issue  as  to 

whether  a  married  w^oman  was  a  free  trader  was  a  mortgage 
reciting  that  she  was  such,  and  the  testimony  of  witnesses  that 
they  thought  they  had  seen  "  the  free  trade  papers  "  in  office  of 
the  Register  of  Deeds :  It  was  Held,  that  the  Court  properly 
instructed  the  jury  to  find  she  was  not  a  free  trader.  Williams 
V.   Walker,  604 

8.  The  Court  is  not  bound  to  charge  upon  an  aspect  of  the  case  not 

presented  in  the  evidence.    State  v.  McKinney,  683. 

9.  This  Court  will  not  consider  objections  to  the  Judge's  charge  unless 

upon  exception  properly  made  and  set  out  in  the  case  on  appeal. 
Ibid. 

10.  A  failure  to  charge  on  a  particular  aspect  of  the  evidence  is  not 

error  unless  there  was  a  request.     Ibid. 

11.  There  was  no  error  in  refusing  to  charge  that  the  jury  might  con- 

vict for  a  lesser  offence  than  that  charged,  as  provided  in  section 
996  of  The  Code.    State  v.  McKnight,  690. 

12.  There  was  no  error  in  the  charge  that  if  the  jury  were  not  satisfied 

beyond  a  reasonable  doubt  that  the  offence  was  done  in  the 
night  they  should  return  a  verdict  of  larceny.     Ibid, 

13.  It  was  not  error  in  the  Court  to  remark,  in  response  to  comments 

of  counsel,  **  the  trial  of  one  T.  (an  accomplice  hitherto  con- 
victed) had  nothing  to  do  with  this  case."    Ibid. 

14.  The  charge  that  the  dying  declarations  should  be  received  "  cau- 

tiously, not  superstitiously,"  is  a  sufiicient  response  to  the  prayer 
that  they  should  be  received  with  much  caution..  State  v. 
Whitson,  695. 

15.  No  set  formula  is  required  in  defining  '*  reasonable  doubt'';  it 

means  fully  satisfied,  or  satisfied  to  a  moral  certainty.     Ibid. 
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16.  An  instruction  to  the  jury  in  indictment  for  assault  that  if  J. 

M.  P.,  one  of  the  defendants,  started  toward  A.,  the  proBecutor, 
with  a  nail-puller  in  his  hand,  and  A.  saw  him  and  was  thereby 
put  in  fear,  then  J.  M.  P.  is  guilty,  is  error,  there  being  evidence 
that  J  M.  P.  did  not  attempt  to  take  any  part  in  the  fight.  State 
V.  Price,  703. 

17.  At  the  retiuest  of  counsel,  made  in  apt  time,  the  Court  must  put 

its  entire  charge  to  the  jury  in  writing,  and  it  is  error  to  charge 
them  orally  upon  any  point  when  they  return  into  Court  for 
instruction.     State  v.  Young,  715. 

18.  In  a  trial  on  an  indictment  for  larceny  of  an  ox,   the  Court 

charged  that  if  defendant  got  possession  under  a  contract  of 
purchase  he  was  not  guilty  :  Held,  to  be  no  proper  response  to 
the  prayer  of  defendant  that  if  he  came  into  possession  lawfully, 
and  afterwards  made  up  his  mind  to  convert  them  to  his  own 
use,  he  would  not  be  guilty  ;  this  view  of  the  case  the  defendant 
was  entitled  to  have  presented  to  tlie  jury,  as  it  was  a  construc- 
tion warranted  by  the  facts.    State  v.  Hayes,  727. 

19.  A  charge  which  makes  the  defendant's  guilt  depend  upon  his 

intention  at  the  time  of  getting  possession,  without  further  find- 
ing he  afterwards  executed  that  intention,  is  erroneous.    IbitL 

Unwarranted  expression  of  opinion,  06. 

JUDGMENT,  248,  800,  306,  324,  358,  372. 

1.  A  judgment  may  be  set  aside  for  irregularity  only  upon  the  appli- 

cation of  a  party  thereto;  if  it  is  sought  to  set  it  aside  for  frauds 
an  independent  action  should  be  instituted  by  the  party  desiring 
such  relief.     Uzzle  v.  Vinson,  138. 

2.  A  confession  of  judgment  containing  a  duly  verified  statement  of 

defendant  that  the  amount  for  which  the  judgment  was  author- 
ized to  be  rendered  was  "  $2,250,  with  interest  at  six  per  cent, 
from  November  2,  1876,  is  justly  due  by  him  to  the  plaintiflf,'* 
and  '*  that  said  amount  is  due  from  him  to  the  plaintiff  on  a 
bond  under  seal  for  borrowed  money  due  and  payable  Novem- 
ber 2,  1876,"  is  a  compliance  with  the  statute  (The  Code,  §  571), 
prescribing  the  manner  for  confessing  judgments.  {Davidson  v. 
Alexander,  84  N.  C,  621,  and  Davenport  v.  Morris,  d5  N.  C, 
203,  distinguished).    Ibid. 

3.  When  the  Judge  signed  a  judgment,  but  du-ected  the  Clerk  to 

strike  it  out  if  a  bond  was  filed  within  five  days:  Held,  the  con- 
dition was  invalid,  and  the  judgment  was  regular  and  would  be 
enforced.    Hopkins  v.  Bowers,  175. 
4   The  Superior  Court  has  power  to  correct  and  amend  its  judgments 
80  as  to  make  them  express  fully  and  plainly  the  rights  of  the 
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parties  as  ascertained  in  the  trial  of  the  cause,  and  appeal  lies 
to  the  Supreme  Coutt  from  a  refusal  to  make  such  correction. 
Beam  v.  Bridgers,  269. 

6.  When,  upon  a  motion  to  correct  a  judgment  which  had  been  car- 
ried by  appeal  to  the  Supreme  Court,  it  appeared  that  such  judg- 
ment was  not  according  to  the  admitted  rights  of  the  parties, 
and  the  Court  below  refused  the  motion,  on  the  ground  that 
such  judgment  was  res  judicata:  It  was  Held,  that  there  was 
error.    Ihid, 

JURISDICTION:  675. 

1.  The  objection  to  the  jurisdiction  of  the  Court  because  the  action 

is  against  the  State  may  be  made  ore  tenus  at  any  stage  in  the 
proceedings  when  the  fact  is  made  apparent.  Chemical  Co,  t. 
Board  of  Agriculture,  185. 

2.  The  aggregate  sum  demanded  in  good  faith  is  the  test  of  the  juris- 

diction of  the  Court,  though  this  aggregate  is  made  up  of  several 
causes  of  action.    Martin  v.  Ooode,  288. 

3.  The  jurisdiction  of  the  Superior  Court  is  not  ousted  by  failure 

of  proof,  or  by  sustaining  a  demurrer  as  to  part  of  the  demand. 
Ibid. 

4.  When  the  complaint  alleged  a  liability  of  the  defendant  adminis- 

tratrix c.  t.  a.  for  $150  and  interest,  balance  due  on  an  annuity 
devised,  and  another  liability  for  $359.46  due  because  of  her  fail- 
ure to  board  her  mother  according  to  the  direction  of  her  testa- 
tor's will:  It  was  Held,  that  a  demurrer  to  the  jurisdiction  was 
improperly  sustained,  and  this,  though  the  Court  below  ruled 
that  the  second  cause  of  action  could  not  be  maintained.    Ibid, 

5.  A  summons  issued  by  one  of  Justices  of  the  Peace  cannot  be 

made  returnable  before  another  (except  in  cases  of  bastardy), 
and  was  properly  dismissed  by  the  latter.  Williams  v.  Bowl- 
ing; 295. 

6.  The  new  Constitution  has  increased  the  jurisdiction  of  Justices  of 

the  Peace  and  requires  them  to  keep  a  record  of  their  proceed- 
ings, but  these  are  not  courts  of  record.     Ibid» 

7.  Where  a  Justice  of  the  Peace  has  original  jurisdiction,  the  burden 

is  on  the  defendant,  upon  appeal  from  his  judgment,  to  show 
that  the  indictment  was  found  in  less  than  twelve  months  after 
the  offence  was  committed:  certainly  there  can  be  no  cause  of 
complaint  on  this  ground,  when  it  appears  from  the  record 
that  there  was  a  period  of  twelve  months  between  the  present- 
ment and  indictment.    State  v.  Carpenter,  706. 

Of  Justice  of  the  Peace,  69. 
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JURY.  6«5,  722: 

1.  Where  several  jurors  made  affidavit  that  they  were  induced  to 

join  in  the  verdict  of  guilty  in  the  belief  that  the  recommenda- 
tion of  mercy  accompanying  their  verdict  would  prevent  the 
death  penalty,  and  the  Ck>urt  permitted  the  affidavit  to  be  filed, 
but,  in  the  exercise  of  its  discretion,  declined  to  grant  a  new 
trial:  Held,  not  to  be  error.    State  v.  Best,  63!*. 

2.  It  is  the  privilege  of  one  on  trial  for  crime  to  have  the  jury  poUed 

when  rendering  the  verdict;  but  it  is  not  error  to  receive  the  ver- 
dict without  polling  unless  the  defendant  requests  it  in  apt  time. 
Ibid. 

3.  A  motion  to  quash  an  indictment  made  before  defendant  entered 

his  plea,  on  the  ground  that  three  of  the  grand  jurors  had  failed 
to  pay  their  taxes  for  the  preceding  year,  was  properly  sustained. 
State  V.  Fertilizer  Co  ,  658. 

4.  It  is  not  a  sufficient  ground  to  quash  an  indictment  that  the  Com- 

missioners failed  to  comply  with  section  1722  of  The  Code  as 
amended  by  Acts  of  1887,  in  that  they  selected  for  jurors  such 
as  had  not  paid  their  taxes.  The  statute  is  directory,  and  a  chal- 
lenge to  grand  jurors  on  this  account,  unless  some  actual  cor- 
ruption is  shown,  will  not  be  sustained.    Ibid. 

JUSTICE  OF  THE  PEACE,  317,  706: 

1.  A  landlord  instituted  in  the  Court  of  a  Justice  of  the  Peace  two 

separate  actions,  each  for  the  recovery  of  a  bale  of  cotton  to 
which  he  claimed  title  under  a  contract  with  his  tenant,  and 
which  he  alleged  had  been  wrongfully  converted:  Held,  that  this 
was  not  such  a  splitting  of  causes  of  action  as  would  authorize 
a  dismissal  of  the  suits.    Bell  v.  Hmoerton,  69. 

2.  Although  the  Courts  of  Justices  of  the  Peace  cannot  affirmatively 

administer  equity,  they  have  jurisdiction  of  equitable  matters  set 
up  by  way  of  defence  in  actions  properly  cognizable  before  them. 
Ibid. 

8.  A  summons  issued  by  one  Justice  of  the  Peace  cannot  be  made 
returnable  before  another  (except  in  cases  of  bastardy)  and  was 
properly  dismissed  by  the  latter.     WHliama  v.  Bowling,  295. 

4.  The  new  Constitution  has  increased  the  jurisdiction  of  Justices  of 
the  Peace,  and  requires  them  to  keep  a  record  of  their  proceed- 
ings, but  these  are  not  courts  of  record.    Ibid. 

LANDMARK,  defacing,  693. 

LARCENY,  690,  718: 

1.  While  it  is  ordinarily  true  that  a  person  is  not  g^ty  of  larceny 
who  converts  property  in  his  own  possession,  yet  if  he  gained 


INDEX.  815 


such  possession  by  any  trick  or  fraud,  with  intent  at  the  time  to 
convert,  he  may  be  found  guilty  of  larceny.  State  v.  MacRaty 
665. 

2.  The  ownership  of  the  property  is  properly  laid  in  the  bailee  if  it 

appears  that  the  defendant,  when  he  took  possession  of  the  prop- 
erty as  agent  for  the  owners,  used  such  agency  as  a  means  to  get 
possession  to  carry  out  his  felonious  intent     Ibid. 

3.  In  a  trial  on  an  indictment  for  larceny  of  an  ox,  the  Ck>urt  charged 

that  if  defendant  got  possession  under  a  contract  of  purchase  he 
was  not  guilty:  Held,  to  be  no  proper  response  to  the  prayer  of 
defendant  that  if  he  came  into  possession  lawfully,  and  after- 
wards made  up  his  mind  to  convert  them  to  his  own  use,  he 
would  not  be  guilty;  this  view  of  the  case  the  defendant  was 
entitled  to  have  presented  to  the  jury,  as  it  was  a  construction 
warranted  by  the  facts.    State  v.  Hayes,  727. 

4.  A  cliarge  which  makes  the  defendant's  guilt  depend  upon  his 

intention  at  the  time  of  getting  possession,  without  further  find- 
ing he  afterwards  executed  that  intention,  is  erroneous.    Ibid» 

LAWS  OF  OTHER  STATES,  36,  231,  372. 

LEGISLATIVE  POWERS,  278. 

LEX  LOCI  CONTRACTUS,  231. 

LICENSE,  439. 

LIEN:  106.    (See  also  Mortgage.) 

1.  A  sale  of  land  under  an  execution  on  a  junior  judgment  passes 

the  title  to  the  purchaser  encumbered  with  the  lien  of  prior  dock- 
eted judgments;  but  where  the  sale  is  made  upomexecution  on  the 
senior  judgment  the  title  passes  to  the  purchaser  unencumbered; 
and  the  lien  of  any  junior  docketed  judgments  is  transferred  to 
the  fund  arising  from  the  sale;  and  it  is  the  duty  of  the  officer 
making  the  sale  to  apply  it  to  the  satisfaction  of  the  several 
judgments  in  the  order  of  their  priority,  whether  he  has  execu- 
tions in  his  hands  or  not.     Oambrill  v.  Wilcox,  42. 

2.  Where  it  appeared  that  suits  had  been  commenced,  and  the  prop- 

erty of  the  insured  in  the  contract  of  insurance  had  been  duly 
attached  in  the  Court  of  another  State  prior  to  the  commence- 
ment of  an  action  in  this  State:  It  is  Held,  that  the  foreign 
attaching  creditors  obtained  the  first  lien,  and  that  any  judg- 
ment rendered  in  this  State  should  take  cognizance  of  that  fact. 
Boyd  V.  Insurance  Co, ,  372. 

3.  The  property  of  a  corporation  chartered  for  the  purpose  of  sup- 

plying water  to  a  city  is  subject  to  the  lien  for  materials  fur- 
nished provided  by  The  Code,  Pipe  and  Foundry  Co.  v.  How- 
land,  615. 
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4.  Where  a  company,  F.,  agreed  with  one  H.  to  supply  him  with 
piping,  etc.  (to  be  used  in  establishing  his  water-works  plant,) 
and,  pursuant  to  such  agreement,  F.  supplied  such  material,  but 
before  he  had  Wished  msiking  such  supplies,  H.  assigned,  with- 
out notice  to  F.,  his  contract  with  the  city  for  which  the  water- 
works were  intended,  to  a  company  chartered  for  the  purpose 
of  supplying  it  with  water,  etc.,  which  assumed,  also,  his  liabil- 
ities, and  he  continued  in  the  work  as  the  subcontractor  of  such 
corporation;  and  thereafter  F.  filed,  in  due  form  of  law,  in  the 
Clerk's  office,  the  notice  of  his  lien  for  material  furnished,  and 
on  the  day  of  filing,  the  corporation  had,  for  the  first  time, 
actual  notice  of  such  liability  and  lien:  Heldy  (1)  that  F.  was 
entitled  to  enforce  his  lien  against  the  corporation  for  supplies  for- 
nished  both  before  and  af  ler  the  assignment;  (2)  the  lien  related 
back  from  the  time  of  the  filing  to  the  time  of  the  beginning  of 
supplies;  (8)  that  the  real  estate,  the  plant  assigned  to  the  cor- 
poration, and  for  the  improvement  of  which  the  materials  were 
furnished,  was  liable;  and  (4)  for  reasons  of  public  policy  it 
should  be  sold,  together  with  the  franchise  of  the  corporation. 
Ibid. 

Priority  of,  115. 

LIMITATIONS,  STATUTE  OF: 

1.  Proceedings  against  bail,  in  civil  actions,  are  barred,  unless  cont- 

menced  within  three  years  after  judgment  against  the  principal, 
notwithstanding  the  principal  may  have  left  the  State  in  the 
meanwhile.    Navigation  Co,  v.  Williams^  35. 

2.  The  fact  that  a  non-resident  debtor  has  property  within  the  State 

w^ill  not  affect  section  162  of  The  Code,  which  suspends  the  opera- 
tion of  the  statute  of  limitations  for  the  period  during  which  the 
person,  against  whom  the  demand  is  made,  is  out  of  the  State. 
Oriat  V.  WUliama,  53. 

8,  Privity  of  estate  between  the  plaintiff,  and  those  under  whom  he 
claims,  is  not  necessary  to  entitle  him  to  the  advantage  of  their 
possession  to  show  title  by  the  statute  of  limitations,  wbury  v» 
Fair,  251. 

4.  Statute  of  limitations  need  not  be  pleaded  specially  to  show  title. 

Ihid. 

5.  The  statute  of  limitations,  if  it  began  to  run  before  the  commence- 

ment of  insanity,  or  other  disability,  would  not,  on  that  account, 
cease,  and  when  there  was  any  testimony  from  which  such  a 
state  of  facts  could  be  found,  their  consideration  should  not  have 
been  withdrawn  from  the  jury.    Ibid, 
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6.  Tlie  defendant  administrator,  according  to  his  own  admission, 

assuming  to  act  as  plaintiff's  agent  in  the  collection  and  applica- 
tion of  the  rents,  cannot  plead  the  statute  of  limitations  unless 
there  was  a  demand  and  a  refusal,  and  then  only, from  the  time 
thereof.    Shuffler  v.  Turner,  297. 

7.  This  action  was  properly  brought  within  three  years  after  he  gave 

up  possession  of  the  land.    Ibid. 

8.  6.  was  appointed  administrator  of  D.  in  June  and  died  in  August, 

1883.  In  September,  1889,  judgment  was  rendered  upon  an 
action  begun  in  1884  against  G.'s  executor  establishing  G.'s  lia- 
bility, as  administrator,  for  misuse  of  D.'s  estate:  Held,  an  action 
begun  in  October,  1889,  against  G.'s  sureties  was  barred  by  the 
statute  of  limitations.     Oill  v.  Cooper,  311. 

9.  The  plaintiff  might  have  begun  his  action  immediately  after  his 

demand  upon  G.'s  executors  and  their  refusal  in  1884,  and  the 
statute  runs  from  that  date.    Ibid, 

10.  The  partial  payment  by  either  of  two  obligors  before  the  bond  is 

barred  continues  it  in  force.    Moore  v.  Beaman,  328. 

11.  When  no  time  is  specified  for  the  payment  of  a  bond  it  is  due  at 

its  execution,  and  the  statute  of  limitations  begins  to  run  at 
once.    Ervin  v.  Brooks,  358. 

12.  The  fact  that  it  was  made  payable  to  the  husband  when  it  ought 

to  have  been  to  the  wife,  does  not  arrest  the  running  of  the 
statute;  he  was  her  trustee  and  not  under  disability.    Ibid. 

13.  His  assignment  of  the  note  to  her  could  not  arrest  the  running  of 

the  statute;  it  had  begun  to  run  before  assignment.    Ibid. 

14.  The  statute  of  limitations,  by  the  Acts  of  1893,  chapter  113,  will 

be  applicable  to  all  causes  of  action  accrued  before  1868  and 
brought  after  January  1,  1893.    Nunnery  v.  Averiit,  894. 

LIQUOR,  SALE  OF. 

1.  When  two  acts  of  the  General  Assembly  are  inconsistent  and 
irreconcilable,  the  last  enacted  will  prevail  though  there  is  no 
repealing  clause.  A. ,  who  had  a  license  from  the  county  author- 
ities, was  indicted  for  selling  liquor  in  the  corporate  limits  of  the 
town  of  S.  without  a  license  from  the  town  authorities.  The 
Act  of  1887  prescribed  a  penalty  of  twenty-five  dollars  for  this 
offence.  Chapter  164,  Acts  of  1889,  ratified  March  9,  amenda- 
tory of  the  first,  extended  the  limits  of  exclusion  without  such 
license,  to  two  miles  from  the  said  corporate  limits,  and  increased 
the  penalty  to  the  extent  of  a  Magistrate's  jurisdiction.  Chapter 
262,  Acts  of  1887,  ratified  March  11,  forbids  the  sale  of  liquor 
within  two  miles  of  a  church  in  the  corporate  limits  of  S.,  and 

111—52 
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makes  the  punishment  of  the  offence  at  the  discretion  of  the 
Superior  Court :  Hddj  (1)  the  last  act,  of  March  11,  repeals  the 
other,  of  March  9 ;  (3)  it  is  unlawful  to  sell  in  two  miles  of  the 
said  church ;  (3)  the  town  authorities  of  S.  have  no  power  to 
grant  license ;  (4)  the  Superior  Court  has  exclusive  jurisdiction 
of  the  offence,  and  the  indictment  before  the  mayor  of  S.  should 
have  been  dismissed.    State  v.  Monger,  675. 

2.  When  the  jury  found  that  the  defendant  sold  spirituous  liquors 
within  two  miles  of  a  certain  school-house,  and  the  act  under 
which  defendant  was  indicted  forbid  any  person  from  erecting 
any  stand  or  place  of  business  for  the  purpose  of  offering  for  sale 
spirituous  liquors :  Held,  not  guilty.    State  v.  Sowers,  685. 

8.  An  affidavit,  upon  which  was  issued  a  warrant  for  retailing  spir- 
ituous liquors,  issued  and  heard  by  the  mayor  of  an  incorporated 
town,  charged  the  defendant  with  unlawfully  and  wilfully  vio- 
lating a  town  ordinance  at  a  time  and  place  named,  and  setting 
forth  the  facts  of  his  being  a  druggist  and  selling  liquor  not  as 
medicine,  was  amended  so  as  to  show  the  person  to  whom  the 
liquor  was  sold,  and  was,  upon  appeal  to  the  Superior  Court, 
amended  so  as  to  charge  an  offence  under  section  4,  chapter  215, 
Laws  of  1887,  forbidding  druggists  to  sell  liquors  except  for  med- 
icine and  upon  prescription  of  a  physician :  Held,  no  error. 
State  V.  Davis,  729. 

4.  The  affidavit  and  warrant  in  contemplation  of  law  are  one,  if  one 

is  referred  to  by  the  other.    Ibid. 

5.  The  officer  arresting  could  not  refuse  to  act  because  an  offence 

was  charged  informally  or  defectively,  and  another  offence 
intended,  which,  in  contemplation  of  law,  did  not  exist.    Ibid. 

6.  The  prisoner  having  been  arrested  and  being  before  the  Court, 

and  it  appearing  that  an  offence  had  been  committed,  tliough 
imperfectly  charged,  the  Court  had  the  discretion  to  amend  and 
proceed  to  try  him,  or  to  commit  him  to  await  his  trial  upon  indict- 
ment found.    Ibid. 

MAGNA  CHARTA,  278. 

MALICIOUS  PROSECUTION,  700 : 

1 .  It  is  essential  to  the  maintenance  of  an  action  for  malicious  prose- 

cution that  the  complaint  should  contain  an  averment  of  the 
want  of  probable  cause,  or  a  statement  of  facts  which,  if  proved, 
would  establsh  a  want  of  probable  cause.    Ely  v.  Davis,  24. 

2.  Semble,  that  an  action  will  not  lie  for  malicious  prosecution  in  a 

civil  suit,  unless  there  has  been  an  arrest  of  the  person,  seizure 
of  property,  or  similar  extraordinary  proceedings,  productive  of 
special  damages.    Ibid. 
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MABRUSD  WOMAN:    See  Husband  and  Wipk. 

MEASURE  OF  DAMAGES,  297,  482. 

IIEMORIAL  PROCEEDINGS  OF  THE  BAR : 
On  the  death  of  Chief  Justice  Merrimon,  736. 
On  the  death  of  Associate  Justice  Davis,  755. 

MERRIMON,  CHIEF  JUSTICE: 
In  Memoriam,  735. 

MILEAGE,  of  County  Commissioners,  652. 

MONEY  CONVERTED  INTO  LAND  : 
Land  subject  to  payment,  342. 

MORTAL  WOUND,  707. 

MORTGAGE  (See  also  Lien)  231,  360: 

1.  The  assignee  of  a  chattel  mortgage  acquires  an  interest  in  the  debt 

secured  and  the  property  pledged,  which  will  be  protected  in 
courts  of  law,  as  well  as  in  courts  of  equity;  such  assignment 
may  be  either  with  or  without  seal;  it  need  not  be  registered,  and 
may  be  proved  as  any  other  endorsement.  Hodges  v.  Wilkin- 
soTif  56. 

2.  While  the  mortgagee  or  trustee  of  land  conveyed  to  secure  pre- 

existing debts  is  a  purchaser  for  value,  yet  he  takes  the  property 
subject  to  any  equity  or  other  right  attached  to  it  in  the  hands  of 
the  debtor.  {Brem  v.  Lockharty  98  N.  C,  191,  commented  upon.) 
WaUace  v.  Cohen,  103. 

8.  While  an  unregistered  mortgage  is  good  inter  partes,  actual  notice 
of  its  existence  will  not  affect  the  rights  of  a  junior  registered 
mortgage.    Ibid. 

4.  An  infant  executed  a  mortgage  of  land,  and  after  arriving  at  ma- 

jority executed  another  mortgage  of  the  same  land  to  another 
mortgagee;  in  the  last  mortgage,  immediately  following  the 
descriptive  clause,  was  this  recital:  **  Which  said  tract  is  subject 
to  a  prior  lien  in  favor  of  J.  B.,"  the  first  mortgagee:  Heid,  that 
this  recital  was  a  ratification  of  the  first  mortgage,  and  thereby 
constituted  it  a  first  lien  upon  the  land  conveyed.  Ward  v. 
Anderson,  115. 

5.  The  owner  of  land  mortgaged  it  to  A. ,  and  subsequent 'y  conveyed 

the  right  to  cut  timber  therefrom  to  B.  for  fifteen  years;  there- 
after A.  assigned  the  mortglige  to  B.,  who  assigned  it  to  C,  but 
with  a  verbal  agreement  that  the  timber  was  released  from  the 
mortgage.  The  last  assignee  foreclosed,  and  under  the  decree  of 
sale,  which  contained  no  reference  to  the  verbal  agreement,  D. 
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purcfaased  without  notice  of  the  agreement  and  reoeived  a  oon- 
▼eyance:  Hdd,  that  D.  was  an  innocent  parchaser,  and  should 
be  protected  against  the  operaticm  of  the  agreement  to  release 
the  timber.    Lumber  Co,  v.  Dail,  120. 

0.  An  agricaltural  lien  contained  the  stipulation  that,  if  the  debt 
secured  was  not  paid  from  the  proceeds  of  the  crop,  or  other- 
wise, by  the  15th  day  of  October  following,  the  mortgagee  might 
take  possession  and  sell;  the  debt  was  not  paid,  nor  did  the  mort- 
gagee take  possession,  but  shortly  after  the  date  named  the 
defendant  purchased:  Heidj  that  the  mortgagee  had  not  waived 
his  lien,  and  the  defendant  took  subject  to  it.  Perry  v.  Bragg, 
159. 

7.  A  mortgage  upon  subsequently  acquired  property,  other  than 

crops,  is  valid  inter  partem  and  their  assignees.  Perry  t.  White, 
197. 

8.  In  the  absence  of  a  stipulation  to  the  contrary,  a  mortgage  can- 

not be  foreclosed  until  the  maturity  of  all  the  notes  or  bonds 
which  it  secures ;  and  the  same  rule  applies  to  contracts  for  sale 
of  land  where  the  purchase-money  is  to  be  paid  in  installments, 
and  the  purchaser  has  been  let  into  possession.  In  such  case  a 
decree  for  specific  performance  will  not  be  given  until  all  the 
money  is  due,  but  the  vendee  will  be  entitled  to  personal  judg- 
ment upon  each  of  the  payments  as  they  may  become  due. 
Brame  v.  Stoain,  540. 

9.  When  the  only  evidence  offered  in  a  trial  upon  the  issue  as  to 

whether  a  married  woman  was  a  free  trader  was  a  mortgage 
reciting  that  she  was  such,  and  the  testimony  of  witnesses  that 
they  thought  they  had  seen  *'th6  free-trade  papers"  in  office  of 
the  Register  of  Deeds :  It  was  Held,  that  the  Court  properly 
instructed  the  jury  to  find  she  was  not  a  free  trader.  Williams 
V.  Walker,  604. 

10.  The  mortgages  executed  by  her  without  privy  examination  are 

void  as  to  her,  though  duly  proved  by  the  oath  of  a  subscribing 
witness  and  recorded.    Ibid. 

11 .  There  is  no  equity  to  subject  her  interest  in  the  lands  so  attempted 

to  be  conveyed  in  such  mortgages  to  a  lien  in  favor  of  the  mort- 
gagee, because  he  was  induced  by  her  false  and  fraudulent  rep- 
resentation that  she  was  a  free  trader  to  loan  her  money  secured 
by  such  mortgages ;  he  can,  however,  follow  and  recover  the 
money  itself  so  obtained,  in  Her  hands,  or  the  property  into  which 
such  money  has  been  converted,  and  he  can  subject  to  his  lien 
any  interest  the  husband  had  in  the  said  lands.    Ibid. 
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MOTIONS  AND  ORDERS.  425, 

1.  Judgments  and  orders  are  in  fieri  during  the  term  they  are 

rendered,  and  motions  may  be  made  to  set  them  aside  without 
notice  ;  but  after  that  term  such  motions  can  only  be  heard  after 
due  notice.    Harper  v.  Sugg^  324. 

2.  A  motion  heard  upon  verbal  notice  given  on  the  day  of  the  hear- 

ing is  irregular.,  and  should  have  been  dismissed.     Ibid, 

8.  A  motion  in  the  cause  is  the  proper  remedy  to  attack  a  final  judg- 
ment when,  in  a  proceeding  to  sell  land  for  assets,  begun  in  1881, 
it  appeared  there  had  been  a  sale,  under  order  of  the  Clerk,  pend- 
ing an  appeal  to  the  Judge  upon  a  question  affecting  the  validity 
of  the  order,  which  order  was  reversed  upon  such  appeal,  and 
when  it  further  appeared  that  in  18b  5  the  matter  was  ordered  to 
be  suspended,  pending  the  finding  of  material  facts  by  a  referee, 
and  that  there  was  an  order  by  the  Judge  in  1886  afiirming  the 
order  of  sale,  but  not  the  confirmation  thereof.  Lictie  v.  Chap- 
pell,  347. 

4.  A  motion  in  such  case  to  vacate  the  order  of  sale,  and  to  allow 
the  defendants,  the  intestate's  heirs  at  law,  to  pay  the  debts  of 
the  estate,  was  allowed  by  the  Clerk,  and  afiirmed  on  appeal  by 
the  Judge,  and  remanded  to  the  Clerk  for  the  purpose  of  notifying 
the  purchaser  to  show  cause  why  the  sale  should  not  be  set  aside, 
and  after  successive  references  was  finally  heard  and  allowed  : 
Held,  no  error.  The  Judge  had  power,  under  Acts  of  1887,  chap- 
ter 276,  to  determine  the  whole  matter  in  controversy.    1  bid. 

MURDER: 

1.  Upon  the  trial  of  an  indictment  for  homicide,  charged  to  have 

been  produced  by  poison,  it  was  in  evidence  that  the  deceased 
exhibited,  before  and  after  death,  symptoms  of  ai*senical  poison; 
that  flour,  bread  and  dough,  from  which  she  had  eaten  had  been 
taken,  on  the  day  of  her  death,  from  her  house  and  given  to  the 
coroner  who,  with  another  physician — both  being  medical  ex- 
perts—made an  analysis  and  testified  that  they  discovered  the 
presence  of  arsenic.  The  coroner  testified  that  he  carried  the 
substance  given  him  to  his  private  ofiice;  that  it  was  possible  for 
some  one  to  have  entered  his  office  and  put  in  the  poison,  but 
barely  probable:  Held,  not  error  to  admit  the  evidence  of  existr 
ence  of  arsenic,  especially  as  the  Court  instructed  the  jury  that 
before  they  could  consider  that  fact  they  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  fiour  and  dough  analyzed  were  the 
same  of  which  the  deceased  ate.    Slate  v.  Best,  638. 

2.  It  is  not  competent  to  impeach  the  verdict  of  a  jury  for  miscon- 

duct by  evidence  proceeding  from  the  members  of  the  body. 
Ibid. 
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3.  Where  several  jurors  made  affidavit  that  they  were  induced  to 

join  in  the  verdict  of  guilty  in  the  belief  that  the  recommenda- 
tion of  mercy  accompanying  their  verdict  would  prevent  the 
death  penalty,  and  the  Court  permitted  the  affidavit  to  be  filed, 
but,  in  the  exercise  of  its  discretion,  declined  to  grant  a  new 
trial:  Hddf  not  to  be  error.    Ibid, 

4.  It  is  the  privilege  of  one  on  trial  for  crime  to  have  the  jury  poUed 

when  rendering  the  verdict;  but  it  is  not  error  to  receive  the  ver- 
dict without  polling  unless  the  defendant  requests  it  in  apt  time. 
Ibid. 

6.  In  an  indictment  for  homicide,  where  it  appeared  that  a  pistol 
was  loaned  to  the  prisoner,  it  was  not  competent  for  him  to  show 
that  he  could  not  hear  of  anyone  having  loaned  him  a  pistoL 
State  V.  McKinney,  683. 

6.  The  State  was  properly  allowed  to  corroborate  its  witness  by 

showing  that  he  made  the  same  statement  soon  after  the  triaL 
Ibid, 

7.  When,  in  a  trial  for  murder,  the  foreman  responded  "guilty  of 

murder  in  the  second  degree,"  it  was  proper  to  instruct  the  jury 
that  such  verdict  could  not  be  rendered  under  our  laws;  and 
where,  upon  further  instruction  as  to  what  constituted  the  law 
of  manslaughter  the  jury  could  not  agree  up  to  the  time  the 
term  was  about  to  expire:  Held,  the  order  of  mistrial,  was  not 
error.    State  v.  Whitaorif  695. 

8.  The  practice  of  drawing  a  jury  from  the  box  is  favored  by  the 

Court,  but  this  law  is  not  mandatory.    Ibid. 

9.  The  dying  declarations  of  the  deceased  written  down  and  sworn 

to  at  the  time  they  were  spoken,  are  to  be  used  solely  to  refresh 
a  witnesses  memory.    Ibid. 

10.  The  fact  that  one  of  the  prisoners  went,  several  hours  after  the 

shooting,  to  the  house  of  the  dying  man,  and  offered  to  wait  on 
him,  is  no  part  of  the  res  gestce,  and  was  properly  excluded. 
Ibid. 

11.  It  is  competent  to  show  the  prisoners  were  living  under  assumed 

names  at  the  time  of  arrest.    Ibid. 

12.  Where  several  persons  are  attempting  to  kill  another,  or  aiding 

and  abetting,  and  one  does  the  killing,  all  may  be  found  equally 
guilty.    Ibid. 

13.  The  charge  that  the  dying  declarations  should  be  received  **  cau- 

tiously, not  superstitiously,"  is  a  sufficient  response  to  the  prayer 
that  they  should  be  received  with  much  caution..    Ibid. 

14.  No  set  formula  is  required  in  defining  "reasonable  doubt";  it 

means  fully  satisfied,  or  satisfied  to  a  moral  certainty.    Ibid. 
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15.  Where  killing  with  a  deadly  weapon  is  shown,  the  law  presumes 

malice,  and  the  burden  of  showing  matter  of  excuse  or  mitiga- 
tion is  upon  the  prisoner,  not  beyond  a  reasonable  doubt,  but  to 
the  satisfaction  of  the  jury.    Ibid, 

16.  In  defence  against  an  indictment  for  murder,  it  is  no  excuse  to 

show  that  had  proper  caution  and  attention  been  given  a  recov- 
ery might  have  been  effected.  Neglect  or  maltreatment  will  not 
excuse,  except  in  cases  of  doubt  as  to  the  character  of  the  wound. 
State  V.  Hambright,  707. 

17.  But  if  the  deceased,  while  lai^guishing  of  a  mortal  wound,  is  killed 

by  a  second  assailant,  the  first  is  not  guilty  of  murder.    Ibid, 

18.  If  the  wound  is  mortal— sufficient  to  produce  death— and  death 

follows,  it  will  be  attributed  to  the  wound,  even  though  death 
was  facilitated  by  some  act  of  the  deceased.    Ibid. 

19.  There  being  no  evidence  of  any  intervening  cause  of  death,  it  was 

not  error  to  refuse  instructions  upon  it.    Ibid, 

NEGATIVE  AVERMENT,  693. 
NEGLECT,  EXCUSABLE,  248. 

NEGLIGENCE  (See  also  Damages),  80,  187,  246,  3S0 : 

1.  The  essential  element  of  negligence  is  a  breach  of  duty,  and  in 

actions  thereon  it  is  necessary  that  the  plaintiff  should  state  and 
prove  the  facts  sufficient  to  show  what  the  duty  is  and  that  the 
defendant  owes  it  to  him.    Emry  v.  Navigation  Co,,  94. 

2.  A  proprietor  of  land  is  not  generally  responsible  for  injuries  to 

other  persons  arising  from  the  condition  in  which  the  premises 
have  been  left,  or  from  the  prosecution  of  a  business  in  which 
the  owner  has  a  right  to  engage;  and  a  trespasser  or  mere  licensee 
cannot  recover  for  such  injuries  unless  the  use  of  the  property 
by  the  owner  was  per  se  unlawful,  or  unless  the  injuries  were 
inflicted  wilfully,  wantonly,  or  through  gross  negligence  of  tiie 
owner.    Ibid, 

3.  The  plaintiff  and  defendant  made  an  agreement  by  which  the 

former,  in  the  event  he  could  not  agree  with  the  latter  for  the 
rent  of  certain  buildings  which  he  had  erected  on  defendant's 
land,  stipulated  that  he  would,  upon  six  months  notice,  remove 
the  buildings;  the  defendant  demanded  that  plaintiff  enter  into 
a  contract  for  the  rent,  and  plaintiff  declined;  thereupon  defend- 
ant served  notice  to  remove  the  structures,  but  the  plaintiff  fail- 
ing to  do  so,  defendant  endeavored  to  remove  them  and  was 
prevented  by  the  force  of  plamtiff .  Soon  thereafter  the  build- 
ings were  destroyed  by  fire  occasioned  by  blasting,  by  defendant, 
who  was  improving  property  near  by;  there  was  no  evidence 
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that  defendant  acted  wilfully  or  recklessly:  Held,  that  plaintiff 
a  trespasB?r  and  not  entitled  to  recover  damages  for  the 
of  the  buildings.    Ibid, 

4.  The  aLXfoisition  by  a  railway  corporation  of  the  right-of-way  does 

IK4  carry  with  it  the  privilege  of  throwing  stones,  or  otlier  ma- 
terial, by  blasting,  to  a  distance  of  two  hundred  yards  or  more 
iio  the  lands  of  an  adjacent  proprietor,  whereby  the  family  of 
the  Utter  b  exposed  to  danger  while  engaged  in  their  domestic 
dsTK-!^     Biackweil  t.  Railroad,  151. 

5.  Wb-Tp  th«>«e  engaged  in  the  construction  of  a  railway  employ  a 

l^'wvrful  explosive  in  blasting — with  the  effects  of  which  they 
will  1^  presumed  to  have  knowledge — it  is  their  duty  to  cover  the 
blast,  or  txherwise  restrict  the  effect  of  the  explosion,  so  as  to 
prvvent  dant^i^r  to  others,  and  if  this  be  impracticable,  they 
>h.<uid  ^ve  timely  warning  of  the  explosion  to  all  persons  who 
n-*iT  I*?  in  dan^r  from  it.     Ibid. 

6.  Wht*rv  il.x-  Uxly  of  the  plaintiff's  intestate  was  found,  just  after 

dvft-nd;intV  fivij?ht  train  had  passed,  lying  about  71  ^  yards  north 
k4  thtr  bnd^  1^  the  defendant  railway  company,  over  which  there 
w;i5  a  )4ank  or«.«f&ang  used  by  persons  as  a  footway  leading  to  a 
h  oi^e  lo  which  he  had  just  before  declared  his  purpose  to  go, 
w::h  thtr  ht'ad  resting  against  the  end  of  a  cross- tie,  a  fracture  in 
tht*  skull  and  bruises  upon  the  hip  and  shoulders  but  no  other 
wvucds.  it  was  Hdd,  kU  that  in  the  absence  of  direct  proof  as  to 
t  !>^  |v^iti  .»n  and  conduct  of  the  intestate  at  the  time  of  the  killing, 
the  iH'^v^jsary  inftrvuce  was  that  his  own  carelessness  in  going 
u(K^u  dt'fendant's  track  and  exposing  himself  to  injury  was  the 
pn.^xiniate  cause  of  his  death;  (2)  that  if  the  engineer  could,  by 
pr.>ivr  watohfulnt^s-i.  have  seen  intestate  standing  or  w^alking  on 
the  iraok.  he  would  not  have  been  negligent  in  acting  on  the 
aj^unt[Hion  that  intestate  would  step  off  in  time  to  avert  injury; 
•  •<  that  if  intestate  was  seen,  or  could,  by  proper  care,  have  been 
<s^vn  by  the  en^neer,  sitting  upright  on  the  end  of  a  cross  tie,  as 
the  tesiirnony  tended  to  show  his  position  to  have  been,  the  latter 
was  jusnritHi  in  believing  that  he  would  get  out  of  danger.  Nor- 
in5«w|  V.  RaiinMid,  236. 

7.  That,  whether  intestate  was  a  trespasser  or  licensee,  it  was  his  duty 

to  ktvp  out  of  the  way  of  a  passing  train,  and  his  failure  to  do  so 
would  lie  considere^l  the  proximate  cause  of  his  death,  in  the 
al>:>enoe  of  testimony  tending  to  show  that  the  engineer  could,  by 
pro|vr  ift-atchfulness.  have  seen  him  lying  apparently  insensible 
on  the  track,  or  in  peril  upon  the  bridge  in  time  to  have  avoided 
the  injury  by  using  the  appliances  at  his  command,  and  without 
jeopardy  to  persons  on  the  train.     Ibid. 


INDEX.  825 


8.  After  contributory  negligence  is  shown,  the  plaintiff  cannot  relieve 

himself  of  the  burden  of  proving  some  subsequent  act  or  omis- 
sion of  the  defendant  to  have  been  the  proximate  cause,  by  offer- 
ing testimony  that  merely  raises  a  conjecture.  He  must  show 
the  nature  of  such  act  or  omission,  so  that  the  jury  may  fairly 
infer  that  it  was  the  immediate  cause  of  the  injury.    Ibid. 

9.  In  response  to  a  prayer  that  if  plaintiff  knew  slime  was  on  the 

plank  and  did  not  use  extra  care,  it  was  *' contributory  negli- 
gence," the  Court  charged,  after  explaining  what  negligence  is, 
**  If  the  plaintiff  knew  the  place  was  slippery,  it  was  his  duty  to 
use  more  care  than  if  he  were  wholly  ignorant  of  its  condition  :" 
Held  J  sufficiently  responsive.     Whitford  v;  Newbem,  272. 

10.  It  was  not  necessary  in  this  case  for  the  Court  to  instruct  the  jury 

that  the  plaintiff  could  not  recover  upon  contributory  negligence 
found  ;  it  was  its  duty,  upon  issues  found,  to  determine  if  the 
plaintiff  could  recover.     Ibid, 

1 1 .  Though  there  was  no  testimony  but  the  plaintiff's,  and  that  was 

to  the  effect  that  •*  he  noticed  the  place  was  slippery,  but  was 
not  expecting  anything  to  throw  him  down,  and  kept  no  more 
lookout  than  usual ;"  yet  the  defendant  cannot  complain  that  it 
was  the  duty  of  the  Court  to  find  the  facts— or  instruct  the  jury 
more  distinctly  what  they  constituted— as  the  Court  gave  in  sub- 
stance the  charge  he  asked,  and  especially  as  the  charge  was  fair 
as  it  stood    1  bid. 

12.  When  acting  under  the  order  of  the  conductor,  but  contrary  to  a 
rule  of  the  railroad  company  to  which  he  had  assented,  the 
plaintiff  was  injured  in  coupling  defective  cars,  of  which  defect 
he  had  no  notice  until  it  was  too  late  to  escape:  Held,  that  the 
Court  erred  in  withdrawing  the  case  from  the  jury  on  the  ground 
that  plaintiff,  upon  such  facts,  could  not  recover.  Mason  v. 
Railroad,  482. 

13.  Discussion  by  Avery,  J.,  of  the  law  of  negligence  in  injuring 

employees,  and  of  injury  by  fellow-servants.     Ibid. 

14.  In  an  action  against  a  railroad  company  for  damages  for  negli- 

gence in  allowing  the  burning  of  some  timber  on  a  car  intended 
for  shipment,  it  appeared  that  the  plaintiff  loaded  the  car  on 
defendant's  track,  but  did  not  notify  the  agent  that  it  was  ready 
for  shipment,  nor  of  the  name  of  the  consignee;  the  car  was 
moved  by  defendant's  agent  to  another  track  (erected  for  ship- 
per's convenience)  very  close  to  a  dry-kiln,  from  which  it  took 
fire;  the  Court  found  by  consent  that  the  timber  had  been  left 
with  defendant,  awaiting  orders  for  shipment,  and,  as  a  conclu- 
sion of  law,  that  defendant  was  not  an  insurer,  but  a  simple 
warehouseman:  Held,  defendant's  liability  was  that  of  a  ware- 
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honsemaii,  and  not  that  of  a  common  carrier,  and  the  fire  being 
accidental,  no  sach  negligence  was  shown  as  entitled  the  plain- 
tiff to  recover.    Basnight  v.  RaUroad  Co.,  592. 

15.  A  common  carrier  is  responsible  only  when  goods  are  detirered 

and  accepted  by  him  in  the  nsnal  course  of  bnsjneas  for  imme- 
diate transportation.    Ibid, 

16.  The  defendant's  liability  as  warehooseman  in  this  case  was  only 

that  of  a  gratoitous  bailee.    Ibid. 

w 

17.  Where  it  is  shown  that  the  plaintiff  was  injured  by  the  n^Ugenoe 

of  the  defendant  in  starting  his  street  car  just  as  she  was  about 
to  alight  therefrom,  he  cannot  exculpate  himself  by  showing 
that  she  was  so  encumbered  with  baggage  that  she  could  not 
avail  herself  fully  of  his  means  provided  for  alighting,  or  that 
she  waited  two  minutes  before  getting  up  from  her  seat,  the 
car  having  gone  beyond  the  place  where  she  was  to  get  off. 
Cawfidd  V.  Bailiffay  Co.,  597. 

18.  If  the  conductor  might  have  seen  her  and  prevented  her  fall,  the 

company  is  liable  even  though  she  was  also  negligent  as  described 
in  her  manner  of  alighting  from  the  car.    Ibid. 

19.  The  burden  of  proof  is  on  the  defendant  to  show  contributory 

negligence.    Ibid. 

Presumption  of,  458. 
NEW  TRIAL:    See  Trial,  New. 

NOTICE,  615: 

1.  Notice  to  an  agent  of  matters  coming  within  the  scope  of  his 

employment  is  notice  to  his  principal,  and  actual  notice  to  the 
agent  of  an  unregistered  deed  is  "  actual  notice'^  to  the  princi- 
pal, under  section  1,  chapter  147,  Acts  of  1885;  it  is  not  necessary 
that  such  notice  be  personal.    Cotoan  v,  Withrou .  306. 

2.  The  proviso  in  section  1,  chapter  147,  Acts  of  1885,  declaring  the 

act  shall  not  apply  to  "  one  who  purchases  with  actual  or  con- 
structive notice  of  an  unregistered  deed  "  extends  to  purchasers 
at  Sheriffs*  sale,  and  applies  as  against  the  lien  of  a  docketed 
judgment.    Ibid, 

3.  Judgments  and  orders  are  in  fieri  during  the  term  they  are  ren- 

dered, and  motions  may  be  made  to  set  them  aside  without 
notice;  but  after  that  term  such  motions  can  only  be  heard  after 
due  notice.    Harper  v.  Sugg,  32 1. 
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4.  A  motion  heard  upon  verbal  notice  given  on  the  day  of  the  hear- 
ing is  irregular,  and  should  have  been  dismissed.    Ibid. 

Of  existence  of  unregistered  mortgage,  103. 

Of  equities,  248. 

Of  fraudulent  intent,  360. 

OFFICES,  369. 

ORDERS  AND  MOTIONS,  824. 

ORDINANCE,  MUNICIPAL:    See  Corporations,  Municipal. 

OVERFLOW  OF  WATER: 
Damages  from,  80. 

PARTIES :    Appeal  from  order  making,  261. 

PARTITION  : 

1 .  A  sale  for  partition  will  not  be  decreed  where  there  are  contin- 

gent remainders,  or  other  future  conditional  interests,  unless  all 
the  persons  who  may  be  by  any  possibility  interested  unite  in 
asking  for  such  decree— the  Act  of  1887,  ch.  214,  not  applying 
to  such  contingent  estates  and  interests.  Aydlett  v.  Pendleton^  28. 

2.  A  motion  in  the  cause  is  the  proper  remedy  to  attack  a  final  judg- 

ment when,  in  a  proceeding  to  sell  land  for  assets,  begun  in  1881, 
it  appeared  there  had  been  a  sale,  under  order  of  the  Clerk, 
X)ending  an  appeal  to  the  Judge  upon  a  question  affecting  the 
validity  of  the  order,  which  order  was  reversed  upon  such  appeal, 
and  when  it  further  appeared  that  in  1885  the  matter  was  ordered 
to  be  suspended,  pending  the  finding  of  material  facts  by  a 
referee,  and  that  there  was  an  order  by  the  Judge  in  1886  affirm- 
ing the  order  of  sale,  but  not  the  confirmation  thereof.  Lictie 
Ckappelly  847. 

8.  A  motion  in  such  a  case  to  vacate  the  order  of  sale,  and  to  allow 
the  defendants,  the  intestate^s  heirs  at  law,  to  pay  the  debts  of 
the  estate,  was  allowed  by  the  Clerk,  and  affirmed  on  appeal  by 
the  Judge,  and  remanded  to  the  Clerk  for  the  purpose  of  notify- 
ing the  purchaser  to  show  cause  why  the  sale  should  not  be  set 
aside,  and  after  successive  references  was  finally  heard  and 
allowed :  Heldj  no  error.  The  Judge  had  power,  under  Acts 
of  1887,  chapter  276,  to  determine  the  whole  matter  in  contro- 
versy.   Itnd. 

4.  When  a  petition  of  tenants  in  common  for  sale  of  land  fails  to 
allege  possession,  objection  made  for  the  first  time  in  the  Supreme 
Court  will  be  disregarded.    Eptey  v.  Epley,  505. 
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PARTY  IN  INTEREST,  215. 

PASSENGER  RATES,  463. 

PENALTIES,  IW,  246, 463.  687. 

PERSONAL  PROPERTY  EXEMPTION  :    See  EXKMPnoN. 
PLEADING,  94,  188,  298.  432.  507. 

1.  It  is  essential  to  the  maintenance  of  an  action  for  malicious  prose- 

cution that  the  complaint  should  contain  an  averment  of  the 
want  of  probable  cause,  or  a  statement  of  facts  which,  if  proved, 
would  establish  a  want  of  probable  cause.    Ely  v.  Davis,  24. 

2.  An  answer  having  alleged  a  set-off,  the  replication  thereto  alleged 

that  such  answer  was  "  untrue  and  denied"  and  reiterated  the 
cause  of  action  stated  in  the  complaint:  Held,  sufficient  to  put  the 
plea  of  set-off  in  issue  and  require  evidence  in  its  support.  Gregg 
V.  Mallett,  74. 

8.  Plaintiff  having  set  out  in  the  complaint  the  contract  sued  upon, 
the  defendant,  in  answer  thereto,  stated  that  he  did  sign  a  paper 
similar  to  that  stated  in  the  complaint,  but  there  was  no  consid- 
eration :  Heldf  that  this  was  not  sufficient  to  raise  an  issue  as  to 
the  execution  of  the  instrument,  but,  in  effect,  was  an  admission 
of  that  fact  and  dispensed  with  further  proof.  Hargrove  v. 
Adcock,  166. 

4.  The  Superior  Court  has  a  right  ex  mero  motu  to  direct  that  plead- 

ings shall  be  more  explicit,  as  that  an  entire  will,  instead  of  one 
clause  thereof,  shall  be  set  out.    Martin  v.  Ooodty  288. 

5.  The  pleading  of  a  non-resident  may  be  verified  by  an  agent  or 

attorney— (1)  when  the  action  is  upon  a  written  instrument  for 
the  payment  of  money  only,  and  the  instrument  is  in  the  posses- 
sion of  such  agent  or  attorney  ;  (2)  when  all  the  material  allega- 
tions are  within  the  personal  knowledge  of  such  agent  or  attorney. 
Griffin  v.  Light  Company,  431. 

6.  The  averment  of  the  possession  of  the  note  sued  on  is  allegation  of 

**  knowledge  or  grounds  of  belief,"  for.  nothing  else  appearing, 
such  note,  when  put  in  evidence,  would  entitle  the  plaintiff  to 
judgment.    Ibid. 

7.  The  object  of  the  verification  is,  that  if  the  defendant  does  not 

deny  the  allegations,  the  cause  shall  stand  as  if  the  jury  had 
been  empaneled,  and  the  allegations  put  in  proof  without  denial, 
the  purpose  being  to  avoid  the  delay  of  trial  upon  uncontroverted 
points.    Ibid. 

8.  It  was  error  to  refuse  the  plaintiffs  judgment  upon  failure  of 
defendants  to  put  in  a  verified  answer  to  such  complaint,  unless, 
for  good  cause  shown,  the  defendants  were  entitled  to  an  exten- 
sion of  time  for  answer.    Ibid. 
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9.  Such  refusal  was  the  denial  of  a  substantial  right  and  at  once 
appealable  before  final  judgment.    Ibid. 

10.  Final  judgment  may  be  entered  in  this  Court  now  ;  but  since  the 

case  goes  back  it  will  be  in  the  discretion  of  the  Judge  to  allow 
the  answer  to  be  verified.    Ibid, 

11.  When  a  debt  is  established  by  admissions  in  the  answer,  the  mat- 

ter pleaded  in  avoidance  should  be  established  afi&rmatively  by 
evidence.    McQueen  v.  Bank,  509. 

12.  The  defendant  bank  admitted  the  plaintiff  had  deposited  with  it  a 

sum  of  money,  and  set  up  facts  in  its  answer  tending  to  show 
that  the  balance  not  drawn  out  had  been  assigned  to  it,  but 
failed  to  offer  any  evidence  in  support  of  it:  Heldf  the  plaintiff 
was  entitled  to  recover  upon  the'  pleadings.    Ibid. 

18.  Such  ruling  is  not  in  contravention  of  right  to  have  a  jury  pass 
upon  the  issues  raised  by  the  pleadings.    Ibid. 

POISON,  evidence  of  existence  of,  688. 

POLICY  OF  INSURANCE:    See  Insurance. 

POLLING  OF  JURY,  638. 

PONDING  WATER  ON  LAND,  180. 

POSSESSION: 

When  evidence  of  title,  74. 
Adverse,  172. 

PRACTICE  IN  SUPERIOR  AND  SUPRREME  COURTS:    See  Trial. 
PRAYER  FOR  RELIEF,  819. 
PRESCRIPTION,  80. 
PRESUMPTION,  516. 

PRESUMPTIONS.  STATUTE  OF,  404: 

1 .  In  an  action  to  surcharge  and  falsify  and  restate  an  account  filed 

in  1865,  the  statute  of  presumptions,  instead  of  the  statute  of 
limitations,  is  proper  to  be  pleaded.    Nunnery  v.  Averittf  894. 

2.  The  running  of  this  statute  was  suspended  during  the  minority  of 

plaintiffs  unless  represented  by  guardian.    Ibid. 

8.  Ten  years  seems  to  have  been  the  limit  prescribed  by  the  statute 
of  presumptions  in  such  actions,  and  when  this  statute  is  pleaded 
it  is  incumbent  upon  the  plaintiffs  to  show  that  their  action  was 
within  the  limit,  and  if  not,  to  offer  evidence  in  rebuttal  of  the 
presumption.    Ibid. 
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4.  The  relation  of  trustee  and  cestui  que  trugt  does  not  now  bxIbI 
between  the  plaintiffs  and  defendant,  because  the  latter  dis- 
avowed it  by  the  filing  of  the  final  account.    Ibid, 

PRINCIPAL  AND  SURETY: 

1.  One  who  has  become  surety  for  the  performance  of  a  contract  has 

the  duty  imposed  upon  him  of  seeing  that  the  contract  is  per- 
formed, and  he  cannot  require  the  creditor  to  assume  any  obli- 
gation which  he  has  incurred.     BeU  v.  Howerton,  69. 

2.  While  a  creditor  is  not  bound  to  exercise  diligence  to  enforce  the 

collection  of  a  demand  upon  which  he  has  surety,  he  has  no  right 
to  release  any  other  security  which  he  has  acquired  and  which 
might  be  available  in  satisfaction  of  the  debt,  and  if  he  does  bo 
it  will  discharge  the  surety.    Ibid. 

PRIVY  EXAMINATION,  604. 

PROBATE  AND  REGISTRATION: 

1.  A  Clerk  ia  not  incompetent  to  take  the  acknowledgment  of  the 

execution  of  a  deed  because  he  is  a  subscribing  witness  to  the 
document.     Trenwith  v.  SmciUwood,  132. 

2.  Where  the  proof  of  the  execution  of  a  deed,  or  other  instrument 

requiring  registration,  has  been  duly  made  within  the  State,  it  is 
not  necessary  that  the  fact  of  probate  should  be  registered,  unlesa 
there  is  some  special  direction  in  the  statute  to  that  effect.  (The 
Court,  however,  does  not  commend  the  practice  of  omitting  tiie 
registration  of  the  certificate  of  probate.)    Perry  v.  Bragg,  159. 

8.  The  execution  of  a  deed  was  proved  before  a  Justice  of  the  Peace 
in  the  county  of  Franklin,  and  the  Clerk  of  the  Superior  Court 
of  that  county  certified  the  official  character  of  the  Justice  of 
the  Peace  under  his  official  seal;  the  deed  was  thereupon  regis- 
tered in  Granville  County  upon  the  fiat  of  the  Clerk  of  the 
Superior  Court  of  that  county,  but  the  official  seal  of  the  Clerk 
of  Franklin  Superior  Court  was  not  registered:  Held,  that  the 
registration  was  valid.    Ibid, 

4.  Notice  to  an  agent  of  matters  coming  within  the  scope  of  his 

employment  is  notice  to  his  principal,  and  actual  notice  to  the 
agent  of  an  unregistered  deed  is  **  actual  notice  "  to  the  principal, 
under  section  1,  chapter  147,  Acts  of  1885;  it  is  not  necessary 
that  such  notice  be  personal.     Cowan  v.  Withroto,  806. 

5.  The  proviso  in  section  1,  chapter  147,  Acts  of  1885,  declaring  the 

act  shall  not  apply  to  **  one  who  purchases  with  actual  or  con- 
structive notice  of  an  unregistered  deed"  extends  to  purchasers 
at  Sheriffs^  sales,  and  applies  as  against  the  lien  of  a  docketed 
judgment.    Ibid, 
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6.  The  Code,  g  1266,  provides  for  the  correction  of  errors  in  registra- 

tion by  petition,  and  proceedings  wherein  interested  persons  and 
adjoining  landholders  are  made  parties,  and  in  such  cases  the 
statutory  proceeding  is  exclusive.    Hopper  v.  Justice,  418. 

7.  When  the  Court  to  whom  was  submitted  the  case  by  the  parties 

found  as  a  fact  that  a  probate  sought  to  be  impeached  was  suffi- 
cient in  form,  and  there  was  no  exception,  he  is  precluded  from 
having  the  point  considered  in  this  Court.    Kidd  v.  Venable,  535. 

8.  The  probate  being  found  sufficient  in  form,  it  will  be  presumed  to 

to  have  been  taken  by  a  Justice  of  the  Peace  duly  authorized  by 
statute,  though  this  fact  does  not  distinctly  appear  on  the  pro- 
bate; and  it  only  appeared  that  two  persona  were  appointed  by 
the  Court  for  the  purpose  of  taking  it,  and  that  upon  their  Import 
the  instrument  was  ordered  to  be  recorded.    Ibid, 

9.  A  deed  admitted  to  probate  in  1885  was  executed  according  to  the 

statute  of  1751,  and  the  wife,  who  was  a  minor,  could  make  a 
valid  conveyance.    Ibid. 

10.  The  probate  then  had  the  effect  of  a  fine  and  recovery,  but  the 
statute  has  since  been  amended.    Ibid. 

Of  unregistered  mortgage,  103. 

Contracts  to  convey  land,  as  between  the  parties  thereto,  may  be  read 
in  evidence  without  being  registered,  166. 

PROCESS,  return  of,  by  Sheriff,  246,  291 : 
Issued  by  Justice  of  the  Peace,  295. 

PUBLIC  POLICY : 

Contract  invalid  against,  187. 

PUBLIC  SCHOOLS:    See  Schools,  Public. 
PURCHASER  : 

1.  An  innocent  purchaser  for  a  valuable  consideration »  from  the 

fraudulent  vendee,  will,  however,  be  protected  against  the  ven- 
dor.    WcUlace  v.  Cohen,  103. 

2.  The  owner  of  land  mortgaged  it  to  A. ,  and  subsequently  conveyed 

the  right  to  cut  timber  therefrom  to  B.  for  fifteen  years;  there- 
after A.  assigned  the  mortgage  to  B.,  who  assigned  it  to  C,  but 
with  a  verbal  agreement  that  the  timber  was  released  from  the 
mortgage  The  last  assignee  foreclosed,  and  under  the  decree  of 
sale,  which  contained  no  reference  to  the  verbal  agreement,  D. 
purchased  without  notice  of  the  agreement  and  received  a  con- 
veyance: Held,  that  D.  was  an  innocent  purchaser,  and  should 
be  protected  against  the  operation  of  the  agreement  to  release 
the  timber.    I/umber  Co.  v.  Dail,  120. 
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VVA5TTM  nEH'm,    Seer  CosimACT. 

i^rx^Hl^O  rXDICTME5T: 

!.  A  EEfTAM  Q  to  '{oattfa  aa  indictniMit  made  before  defendant  entered 
h»  p«^:a.  OB  the  sroend  that  tiiree  of  the  fcrand  jorors  had  failed 
Uf  pokx  their  taxes  for  the  preceding  year,  was  properl j  sostained. 
Slate  X,  Fertaiztr  0>,.  «8. 

'Z.  It  »  ikjC  a  sniBcMfBX  groond  to  quash  an  indictment  that  the  Com- 
mistfoooen  failed  to  oomplj  with  section  1722  of  The  Code  ae 
anMnd«d  hr  Acts  of  1987,  in  that  tbejedeeted  for  jurors  sach  as 
had  D^A  paid  their  taxes.  Tlie  statute  is  directory,  and  a  chal- 
lenge to  grand  jurors  on  this  aoooont,  onlesB  some  actoal  corrup- 
tion is  shown,  will  not  be  sustained.    Ibid. 

QUO  WARRANTO: 

1.  In  a  quo  warranto  brought  by  a  citizen,  qualified  voter  and  tax- 

payer of  a  municipal  corporation^  upon  leave  of  the  Attorney 
General,  to  try  the  title  of  an  officer,  the  Chief  of  Police  of  said 
corporation,  it  is  not  neceasary  to  allege  that  the  relator  is  enti- 
tled to  the  office  or  has  any  interest  therein.    Foard  v.  Hcdl,  969. 

2.  The  Board  of  Aldermen  of  jsuch  corporation  are  not  necessary 

parties  defendants  to  such  action.    1  bid, 

3.  Under  the  general  statute,  The  Code,  §  3796,  only  qualified  voters 

of  towns  and  cities  are  eligible  to  offices  therein.    Ibid, 

4.  The  office  of  Chief  of  Police  is  such  an  office  that  a  quo  tearranto 

may  be  brought  to  try  the  title  to  it.    Ibid. 

RAILROAD: 

1 .  Where  a  railroad  company,  in  the  construction  of  its  road,  erected 
an  embankment  leading  to  a  bridge  over  a  stream,  whereby  the 
natural  channel  of  the  stream  was  considerably  contracted,  and 
plaintiff's  lands  became  liable  to  frequent  overflows,  but  were 
not  mmie  entirely  iiseless  for  agricultural  purposes,  being  culti- 
vated with  varying  results  each  year,  and  the  damages  such  as 
could  have  been  apportioned  from  time  to  time:  Held,  (1)  it  was 
the  duty  of  the  railroad  to  so  construct  its  road  that  a  sufficient 
8])ace  sliould  be  left  for  tlie  discharge  of  the  water  through  its 
accuHtomed  channel,  whether  artificial  or  natural,  and  this  duty 
is  a  continuing  one;  (2)  it  was  not  contributory  negligence  on 
the  part  of  the  plaintiff  to  continue  planting  crops  on  the 
lands  si>  subject  to  overflow  {Emry  v.  Railroad,  109  N.  C,  598, 
distiuguisluHi);  (3)  tlie  delay  of  the  plaintiff  for  a  period  less 
than  twenty  years  to  notify  the  company  of  his  injuries,  could 
not  estop  him  or  give  the  company  a  prescriptive  right  to  main- 
tain the  enil)auknient  without  liability  for  damages.  Knight  v. 
Htulnxui.  80. 
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2.  "While  excavating  by  blasting  is  a  legitimate  means  of  construc- 

tion of  railways,  and  its  prudent  use  is  deemed  to  have  been  in 
contemplation  in  the  assessment  of  damages  for  right-of-way, 
nevertheless  where  damage  results  therefrom  to  the  lands  of  an 
owner  adjacent  to  those  condemned,  because  of  the  unskillful 
or  careless  method  in  which  it  is  employed,  or  if  the  material 
adopted  as  an  explosive  is  unnecessarily  powerful,  the  corpora- 
tion, or  other  person,  so  employing  such  agency  will  be  liable 
for  any  damages  produced  thereby.     Blackwell  v.  Railroad,  151. 

3.  The  acquisition  by  a  railway  corporation  of  the  right-of-way  does 

not  carry  with  it  the  privilege  of  throwing  stones,  or  other  ma- 
terial, by  blasting,  to  a  distance  of  two  hundred  yards  or  more 
on  the  lands  of  an  adjacent  proprietor,  whereby  the  family  of 
the  latter  is  exposed  to  danger  while  engaged  in  their  domestic 
duties.    Ibid. 

4.  Where  those  engaged  in  the  construction  or  operation  of  railways 

have  been  accustomed  to  give  warning  of  approaching  danger, 
and  thereby  induce  the  public  to  act  upon  the  presumption  that 
the  usual  signal  will  be  given,  and  it  is  not  given,  whereby  one 
who  relied  upon  it  was  injured,  the  latter  is  entitled  to  recover 
damages.    Ibid, 

5.  Where  those  engaged  in  the  construction  of  a  railway  employ  a 

powerful  explosive  in  blasting — with  the  effects  of  which  they 
will  be  presumed  to  have  knowledge — it  is  their  duty  to  cover  the 
b]ast,  or  otherwise  restrict  the  effect  of  the  explosion,  so  as  to 
prevent  danger  to  others,  and  if  this  be  impracticable,  they 
should  give  timely  warning  of  the  explosion  to  all  persons  who 
may  be  in  danger  from  it.     Ibid, 

6.  Where  the  body  of  the  plaintiff's  intestate  was  found,  just  after 

defendant's  freight  train  had  passed,  lying  about  7H  yards  north 
of  the  bridge  of  the  defendant  railway  company,  over  which  there 
was  a  plank  crossing  used  by  persons  as  a  footway  leading  to  a 
house  to  which  he  had  just  before  declared  his  purpose  to  go, 
with  the  head  resting  against  the  end  of  a  cross-tie,  a  fracture  in 
the  skull  and  bruises  upon  the  hip  and  shoulders  but  no  other 
wounds:  It  was  Held^  (1)  that  in  the  absence  of  direct  proof  as  to 
the  position  and  conduct  of  the  intestate  at  the  time  of  the  killing, 
the  necessary  inference  was  that  his  own  carelessness  in  going 
upon  defendant's  track  and  exposing  himself  to  injury  was  the 
proximate  cause  of  his  death;  (3)  that  if  the  engineer  could,  by 
proper  watchfulness,  have  seen  intestate  standing  or  walking  on 
the  track,  he  would  not  have  been  negligent  in  acting  on  the 
assumption  that  intestate  would  step  off  in  time  to  avert  injury; 
(8)  that  if  intestate  was  seen,  or  could,  by  proper  care,  have  been 
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br  the  engineer,  sioin^  upright  oo  the  end  of  a  crosB-tie^  as 
ihr  tft5tui»>QT  t«fided  to  show  his  positioa  to  have  been,  the  latter 
T^^^^n^  in  believing  that  he  would  get  oot  of  danger.   Aor* 


T.  TtAi.  wbc<'rj^^  interstate  was  a  trespaaer  or  ticensee,  it  was  his  duty 
to  ktnep  'jQt  vf  the  waj  of  a  passing  train,  and  his  failure  todo  bo 
w.4i^  be  cv>Qsidefed  the  proximate  cause  of  his  death,  in  the 
a^«9«:G>r  uf  toffe^timoar  tending  to  show  that  the  engineer  could,  by 
{■Tif^rr  wntokfulness,  have  seen  him  lying  apparently  insensA>le 
•  41  th*r  tra'^k.  or  in  peril  upon  the  bridge,  in  time  to  have  avoided 
tiJKT  mj'iry  by  using  the  appliances  at  his  command,  and  without 
^  ^ar^iy  to  (n^rsons  on  the  train.     Ibid. 

^.  Afr*^  c«.'ntrit*utonr  n«^gence  is  shown,  the  plaintiff  cannot 
rvL>eve  himaelf  of  the  burden  of  proving  some  subsequent  act  or 
oaii^»i**n  tif  the  defendant  to  have  been  the  proximate  cause,  hj 
o^rnn^  testimony  that  merely  raises  a  conjecture.  He  must 
^  jw  tii^  nature  of  such  act  or  omission,  so  that  the  jury  may 
fairly    infer  that  it  wa;»  the  immediate  cause  of  the  injury. 

9.  The  t«'^;i^l•>ny  that  the  headlight  shone  in  the  door  of  a  house  150 
,var«i>  up  the  road  did  not  tend  to  show  the  actual  condition  of 
mtc^^taie  when  stricken,  or  that  the  engineer  could  have  seen 
Lini.     IbOI. 

t  *  Tne  ta^tim  >ny  of  the  engineer  and  fireman,  that  they  kept  a  care- 
ful l<x4:« Hit  is  not  contradicted  directly,  and  does  not  seem  to  be 
in  tx»nflict  with  any  other  evidence.    Ibid. 

11.  The  authority  granted  to  a  corporation  by  its  charter  to  consb^ict 
a  ruilnttii  diies  not  thereby  confer  upon  it  an  immimity  from 
liability  for  damages  toothers  in  respect  of  their  adjacent  lands, 
whrn.  under  the  same  circumstances,  a  private  individual  would 
be  liable.    Siatom  v.  Raaroad,  278. 

li  Suoh  immunity  expressly  granted  by  the  Legislature  would  be  in 
condiot  with  tlie  Magna  Charta  and  the  Constitution.     Ibid, 

\:\  The  words  ••deprived"  and  **  taken."  in  the  Magna  Charta  (Dec- 
lanitiim  of  Rights,  sec.  17)  are  broad  enough  to  include  damages 
to  land      Ibid. 

14.  The  us^  of  ' '  ordinary  skill  and  caution ''  in  the  construction  of  the 
work  is  not  sufficient  to  protect  from  liability  if  there  was  a  fail- 
ure to  prv-^vide  against  a  danger  which  might  have  been  foreseen. 

Ibii. 
W  An  act  giving  authority  to  the  Railroad  Commission  to  prescribe 
ruWs  and  regulations  for  the  government  of  railroads,  and  pro- 
xiviing  tliat,  upon  failure  of  any  railroad  company  to  make  full 
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and  ample  recompense  for  the  violation  of  such  rules  and  regu- 
lations, the  Ck>mmission  should  be  entitled  to  proceed  in  the 
Courts,  after  notice,  to  enforce  the  penalties  to  be  prescribed 
therein  for  such  violation  is  valid,  without  providing  in  detail 
the  methods  of  procedure.    Express  Co,  v.  Railroad  Co. ,  463. 

16.  A  railroad  company  is  not  compelled  to  furnish  express  facilities  to 

another  to  conduct  an  express  business  over  its  road  the  same  as 
it  provides  for  itself  or  affords  to  any  other  express  company. 
Section  4  of  the  Commission  Act,  forbidding  discrimination 
against  any  other  corporation,  etc.,  respecting  any  species  of 
traffic,  is  merely  declaratory  of  the  common  law,  and  does  not 
enlarge  its  scope.    Ibid, 

17.  The  refusal  of  the  defendants  to  provide  the  plaintiff  with  the 

express  facilities  sought,  is  no  violation  of  Rule  8,  adopted  by 
the  Commission  :  **  No  railroad  company  shall,  by  reason  of  any 
contract  with  any  express  or  other  company,  decline  or  refuse  to 
act  as  a  common  carrier  to  transport  any  articles  proper  to  be 
transported  by  the  train  for  which  it  is  offered."    Ibid, 

18.  A  rule  of  a  railroad  company  agreed  to  by  plaintiff  (an  employee), 

may  be  w^aived  or  abrogated  for  the  company  by  the  conductor 
making  an  order  contrary  to  such  rule,  when  it  was  the  duty  of 
the  plaintiff  to  obey  such  order.    Mason  v.  Railroad,  482. 

19.  The  conductor  is  not  a  fellow-servant  of  a  person  employed  in 

coupling  cars.    Ibid. 

m 

20.  When  acting  under  the  order  of  the  conductor,  but  contrary  to  a 

rule  of  the  railroad  company  to  which  he  had  assented,  the 
plaintiff  was  injured  in  coupling  defective  cars,  of  which  defect 
he  had  no  notice  until  it  was  too  late  to  escape:  Held,  that  the 
Court  erred  in  withdrawing  the  case  from  the  jury  on  the  ground 
that  plaintiff,  upon  such  facts,  could  not  recover.    Ibid, 

m.  Discussion  by  Avery,  J.,  of  the  law  of  negligence  in  injuring 
employees,  and  of  injury  by  fellow-servants.    Ibid, 

22.  In  an  action  against  a  railroad  company  for  damages  for  negli- 
gence in  allowing  the  burning  of  some  timber  on  a  car  intended 
for  shipment,  it  appeared  that  the  plaintiff  loaded  the  car  on 
defendant's  track,  but  did  not  notify  the  agent  that  it  was  ready 
for  shipment,  nor  of  the  name  of  the  consignee;  the  car  was 
moved  by  defendant's  agent  to  another  track  (erected  for  ship- 
per's convenience)  very  close  to  a  dry-kiln,  from  which  it  took 
fire;  the  Court  found  by  consent  that  the  timber  had  been  left 
with  defendant,  awaiting  orders  for  shipment,  and,  as  a  conclu- 
sion of  law,  that  defendant  was  not  an  insurer,  but  a  simple 
warehouseman:  Held,  defendant's  liability  was  that  of  a  ware- 
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houseman,  and  not  that  of  a  common  carrier,  and  the  fire  being 
accidental,  no  such  n^ligence  was  shown  as  entitled  the  plain- 
tiff to  recover.    Bcunight  v.  Railroad  Co,y  692. 

!^.  A  common  carrier  is  responsible  only  when  goods  are  delivered 
and  accepted  by  him  in  the  usual  course  of  business  for  imme- 
diate transportation.    Ibid. 

24.  The  defendant's  liability  as  warehouseman  in  this  case  was  only 
that  of  a  gratuitous  bailee.    Ibid. 

RAILROAD  COMMISSION: 

1.  The  General  Assembly  may.  without  delegating  its  law-making 

power,  establish  a  Commission  with  authority  to  ^n  reasonable 
rates  and  tariffs  for  railroads,  prevent  unjust  discriminations  and 
exercise  a  reasonable  supervision  and  control  in  other  matters 
subject  to  the  right  of  appeal  to  the  courts,  and  the  act  of  Assem- 
bly creating  the  Railroad  Commission  is  valid  and  conatitutionaL 
Express  Co.  v.  Railroad  Co,,  468. 

2.  Indictment  and  proscution  in  the  courts  of  ordinany  jurisdiction 

is  not  the  only  remedy  provided  for  the  infraction  of  section  4  of 
the  act  establishing  the  Commission;  section  5  expressly  confers 
upon  the  Commission  authority  to  make  rules  and  regulations  to 
prevent  such  infraction.    Ibid. 

3.  The  General  Assembly  has  power  to  confer  judicial  powers  upon 

the  Commission  under  Article  IV.,  section  2  of  the  Constitation 
expressly  autHbrizing  the  establishment  of  such  courts  inferior  to 
tlie  Supreme  Court  as  the  Legislature  may  deem  proper,  and 
under  Article  IV.,  section  12,  it  has  power  to  *'  allot  and  distrib- 
ute'* the  "  jurisdiction  "  of  such  courts.    Ibid. 

4.  An  act  giving  authority  to  the  Commission  to  prescribe  rules  and 

regulations  for  the  government  of  railroads,  and  providing  that, 
upon  failure  of  any  railroad  company  to  make  full  and  ample 
recompense  for  the  violation  of  such  rules  and  regulations,  the 
Commission  should  be  entitled  to  proceed  in  the  courts,  after 
notice,  to  enforce  the  penalties  to  be  prescribed  therein,  for  such 
violation  is  valid,  without  providing  in  detail  the  methods  of 
procedure.    Ibid. 

5.  A  railroad  company  is  not  compelled  to  furnish  express  facilities 

to  another  to  conduct  an  express  business  over  its  road  the  same 
as  it  provides  for  itself  or  affords  to  another  express  company. 
Section  4  of  the  Commission  Act,  forbidding  discrimination 
against  any  other  corporation,  etc.,  respecting  any  species  of 
traffic,  is  merely  declaratory  of  the  common  law,  and  does  not 
enlarge  its  scope.    Ibid. 
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6.  The  refusal  of  the  defendants  to  provide  the  plaintiff  with  the 

express  facilities  sought,  is  no  violation  of  Rule  8,  adopted  by  the 
CoDimission:  **  No  railroad  company  shall,  by  reason  of  any  con- 
tract with  any  express  or  other  company,  decline  or  refuse  to  act 
as  a  common  carrier  to  transport  any  articles  proper  to  be  trans- 
ported by  the  train  for  which  it  is  offered."    Ibid, 

7.  Discussion  by  Shepherd,  C.  J.,  of  the  rights  and  duties  of  com- 

mon carriers,  and  of  the  scope  and  purpose  of  the  Commission 
Act,  with  some  suggestions  of  defects.     Ibid. 

REASONABLE  DOUBT,  695. 

RECEIVERS : 

1.  A  receiver,  duly  appointed  and  having  power  to  collect  the  assets 

of  the  estate  committed  to  him,  can  maintain  an  action  upon  a 
policy  of  insurance  issued  to  the  person  whom  he  represents  in 
his  own  name.    Boyd  v.  Insurance  Co.y  372. 

2.  A  consent  order  that  B.  should  collect  assets  and  sell  property 

until  a  future  order  of  the  Court,  and  that  a  motion  for  the 
appointment  of  a  receiver  should  be  continued  without  prejudice, 
did  not  have  the  effect  to  constitute  B.  a  receiver  or  trustee  of  an 
express  trust,  and  he  could  not  maintain  an  action  to  recover 
assets  in  his  own  name.    Ibid. 

RECORDS,  LOST: 

1.  It  is  not  proper  to  correct  by  parol  testimony  a  certified  copy  of  a 

deed  as  recorded  by  showing  that  the  original,  w^hich  was  lost, 
had  a  different  description.    Hopper  v.  Justice ^  418 

2.  The  statutory  method  of  restoring  lost  records  {The  Code,  §  55,  et 

seq.)  does  not  exclude  parol  proof  of  their  contents,  which  is 
then  the  best  evidence  the  nature  of  the  case  affords.    Ibid. 

3.  Section  1251  of  The  Code,  providing  that  the  original  and  not  a 

duly  certified  copy  of  a  deed  is  the  proper  evidence  when  there 
is  a  rule  of  Court  suggesting  material  variance  between  the 
original  and  the  registration,  is  not  applicable  to  this  case.    I  bid. 

4.  Without  being  allowed  to  correct,  in  the  way  proposed,  the  certi- 

fied copy  or  the  registration,  the  plaintiffs  were  entitled  to  estab- 
lish and  identify  lines  and  boundaries  which  would  correspond 
with  the  proposed  correction.    Ibid. 

REFERENCE : 

When  the  report  of  a  referee  was  filed  and  confirmed  at  the  Novem- 
ber Term,  1891,  of  Court,  and  at  May  Term,  1892,  the  Court 
refused  to  recommit  upon  motion  and  exception  made  at  that 
term :  Held,  such  ruling  was  not  reviewable  in  the  Supreme  Court. 
Johnson  v.  Lojtin,  319. 
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REGISTRATION  :    See  Probate  and  Registration. 
REHEARING.  Losing  party  has  no  absolute  right  to.  384. 
REMAINDER^  Contingent,  28. 

RENTS  AND  PROFITS  : 

1.  In  an  action  for  the  value  of  the  rents  and  profits  of  a  tract  cl 

land,  it  appeared  that  the  defendant,  who  was  administrator  of 
plaintifiTs  intestate,  entered  as  such  into  the  possession  of  said 
land,  and  received  the  rents  and  profits  to  his  own  use  for  eleven 
years.  The  Court  charged  that  the  plaintiffs  were  entitled  to 
recover  the  reasonable  rental  value  for  the  entire  period  :  HM, 
no  error.    Shuffler  v.  Turner,  297. 

2.  The  defendant  was  properly  allowed  a  deduction  for  taxes  and 

improvements.     Ibid. 

RES  GESTJE,  695. 

RESIDENCE,  378,  897. 

RES  JUDICATA,  142,  269,  532. 

RETAILING  LIQUOR :    See  Liquor,  Sale  op. 

RETRAXIT,  507. 

RETURN  OF  PROCESS  BY  SHERIFF,  246,  291. 
REVERTER,  489. 
RIPARIAN  RIGHTS,  547. 

ROADS  AND  HIGHWAYS  : 

A  Board  of  County  Commissioners  denied  and  dismissed  a  petition 
for  a  public  road,  and  at  a  subsequent  meeting  dismissed  a  simi- 
lar petition  for  the  same  road  without  going  into  the  merits  of 
the  case,  and  then,  at  a  later  meeting,  upon  petition  by  and  against 
the  same  party  as  the  first,  allowed  the  public  highway  to  be 
constructed:  Held,  the  former  judgments  and  proceedings  of  the 
commissioners  were  not  res  judicata  so  as  to  prevent  the  estab- 
lishment of  such  highway.     Warlick  v.  Lowman^  532. 

SALARIES  AND  FEES : 

1 .  Members  of  the  Board  of  Coimty  Commissioners  are  only  enti- 
tled to  mileage  for  the  distance  by  the  usual  route  traveled  to 
attend  such  meetings  of  the  Board  as  the  statute  has  prescribed, 
and  returning  from  such  meeting ;  they  cannot  charge  mileage 
for  each  day,  although  they  may  actually  return  to  their  homes 
at  the  close  of  each  day  of  a  meeting.    State  v.  Norris,  653. 
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2.  Where  a  Board  of  Ck)tinty  Commissioners  audited  accounts  in  favor 
of  its  members  for  mileage,  to  which  they  were  not  entitled,  and 
it  was  found  as  a  fact  that  they  did  so  under  advice  and  without 
any  corrupt  or  fraudulent  motive :  Heldt  that  the  membei-s  of 
the  Board  were  not  indictable,  either  under  the  statute — The 
Code,  §§711,  1090— or  at  common  law.    Ibid, 

Fee  for  collection  of  promissory  note»  340, 

SALE: 

1.  If  a  vendee  refuses  to  receive  and  pay  for  goods  delivered  him  in 

pursuance  of  a  contract,  the  vendor  has  the  right  either  to 
rescind  the  contract  or  resell  the  goods  and  recover  from  the 
vendee  the  difference  in  price.  Such  resale  is  not  per  se  evidence 
of  the  rescission  of  the  contract,  the  vendor  being  regarded, 
quoad  hoc,  as  the  agent  of  the  vendee.     Grist  v.  WiXliams,  58. 

2.  A  warranty  of  title  is  implied  in  sales  of  chattel^;  this  implication 

arises  upon  proof  of  sale,  and  thereupon  the  burden  is  cast  upon 
the  party  denying  the  warranty,  or  resisting  a  recovery  upon  it, 
to  show  any  special  agreement  which  will  relieve  him  from  the 
liability.    Hodges  v.  Wilkinson,  56. 

3.  It  is  not  essential  to  a  recovery  in  an  action  upon  an  implied  war- 

ranty in  the  sale  of  a  chattel  to  show  that  the  plaintiff  has  been 
deprived  of  possession  under  legal  process;  it  is  sufHcient  if  he 
shows  the  paramc.unt  title  is  in  another  who  has  acquired  posses- 
sion. The  burden  of  proving  the  true  title  in  another  is  upon 
the  plaintiff.    Ihid, 

4.  In  the  trial  of  an  action  upon  an  implied  warranty  in  the  sale  of 

a  horse,  it  was  in  evidence  that  the  true  owner  had  brought  suit 
against  plaintiff  for  possession,  and  upon  claim  and  delivery 
proceedings  had  been  put  into  possession,  but  the  cause  was  still 
pending:  Held,  (1)  the  record  of  that  suit  was  competent  evidence 
to  show  possession  in  the  true  owner;  and  (2),  in  connection  with 
other  circumstances,  to  show  the  paramount  title  in  him.    Ibid, 

Execution,  172. 

A  sale  of  land  under  an  execution  on  a  junior  judgment  passes  the 
title  to  the  purchaser  encumbered  with  the  lien  of  prior  dock- 
eted judgments;  but  where  the  sale  is  made  upon  execution  on 
the  senior  judgment  the  title  passes  to  the  purchaser  unencum- 
bered; and  the  lien  of  any  junior  docketed  judgments  is  trans- 
ferred to  the  fund  arising  from  the  sale;  and  it  is  the  duty  of  the 
officer  making  the  sale  to  apply  it  to  the  satisfaction  of  the  sev- 
eral judgments  in  the  order  of  their  priority,  whether  he  has 
executions  in  his  hands  or  not.     Qambril  v.  Wilcox.  42. 
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L  In  An  «x  fPirtepHXlvn  of  an  infant  by  her  guardian,  it  was  stated, 
aii-.'^z  •>(b»'r  thinjrs.  that  the  petitioner  had  receiTed  an  offer  of 
t-r-'ft.  vLkh  was  more  than  the  worth  of  the  land  Upon  the 
t.i^iz  of  thtr  petition  the  Court,  without  taking  any  means  to 
a-o-rsain  tbr  n^oe^ty  for  the  sale,  directed  it  to  be  made,  and 
U-^t  It  2^.-  "jid  be  "  first  advertised  at  the  Court-house  and  three 
«'.rT  |»^''»lio  pLuvs  "  a!Kl  no  bid  be  received  less  than  $l2o.  and 
I'-^i  th»-  iTTunlian  should  make  conveyance.  The  land  was  sold 
U*  W.  f..ir  f  L-A>.  who  paid  the  purchase-money  and  took  convey- 
az.-^- :  ivf>xt  of  this  sale  was  filed,  but  never  confirmed.  Subse- 
«4->-r.:ly  thtr  infant,  by  her  next  friend,  moved  to  vacate  the  sale 
a::-i  f*»r  an  toier  oi  nrsale :  Ht'ld.  (1)  That  the  order  of  sale  was 
!>  <  a  ^nal  'itr^ret* :  2'  that  the  terms  of  the  decree  required  a 
F-.'  Lrr  saie :  ^  that  while  a  formal  direction  to  make  title  is 
E.  :  al  -v^Av*  Dir<  -^^ftary,  a  confirmation  of  sale  cannot  be  dispensed 
v;:h  :  4  tr^t  it  was  not  error  to  set  aside  the  sale  and  direct 
xrj-  <:.rrr  :  hjc  the  decree  for  resale  should  direct  an  account  of 
tlj"  rv-r.ss  azj«l  a4.x>>unts  paid  by  the  purchaser,  who  would  be 
f  r.:.:.rri  ;<>  a  lit-n  on  the  fund  for  any  balance  found  due  him  on 
»a  L  jk-'^-^-aniln^.     J  A  re  Dickfrton,  lOS. 

S.H  ••LS-  PrBUC: 

I.  T:jr  t\  !i74.rjtK>o.  Arti<*Ie  IX..  .^  3.  requiring  public  schools  to  be 
-:*:n  f  xir  n>^nihs  every  year,  does  not  authorize  the  County 
r<  ::ir.-.»<  iv-rs  to  levy  a  tax  beyond  the  limitation  imposed  by 
Ar::  '»  v..  scx'u  »a  1 :  anJ  seotion  ^.  chapter  174,  Laws  of  1885, 
A^:h  rizmz  tax  Ivyond  this  limitation  is  void.  This  case  is  gov- 
r  rr.-'i  :  y  B-j-htt*a>  v.  Commissioners,  »3  N.  C,  478.  Board  of 
i."  •    .**::..■  V.  (. V  IS  m  i^siomers,  57 i 

i  Trt  .\  r.>:i:unon.  Article  V..  fixes  the  limitation  for  ordinary  pur- 
ivr*-s— >:iirr  And  C^Mmty— to  two  dollars  on  three  hundred  dol- 
^rv  w  r::-!  i^i  pn>j^rty  and  two  doUara  on  the  poll ;  and  by 
Ar:.;  t  V  .  ji  <L  ihe  cv^mties  cannot  exceed  the  double  of  the 
S^jkif  »x.  ex-.vj>t  for  special  pur|)06es  and  with  the  special 
a:-  r  vaI  a  :hr  ^.ttrneral  Assembly.    iMd. 

^  y  r  -Y,  ::  :=:^  i^  r^ral  Assr^nibly  are  so  fettered  by  the  limitation 
iC  Ar:.:>  V  .  jj  1.  tijt  tliey  cannot  provide  for  the  maintenance 
x'^  ;■:'  :>.*  5c>.x^Is  as  required  by  Article  IX.,  §  3,  in  the  same 
w-ji\  jts  :;.T  y  niay  pn>vitW  for  a  casual  deficit,  or  the  payment  of 
Ui«  r.iVl.v*  vitVi  *H"  inteivst  on  the  same,  or  for  the  suppression 
v^Z  ;r>As;-n  a:;  :  insurrection.     Ibid. 

V  An  Ao?:.tt  fv>r  :*^i;jo:iv^  may  now  be  brought  by  the  woman 
Ax:,:.>vl      Hoi  v.  5i»  ii-rrth,  515. 
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2.  An  order  for  the  arrest  of  the  defendant  may  be  granted  in  such 
action.    Ibid. 

8.  **  Feigned  issues"  being  abolished  by  tlie  Constitution,  the  woman, 
when  of  age,  and  not  her  father,  is  the  real  party  in  interest. 
Ibid, 

4.  When  the  complaint  in  setting  forth  a  breach  of  promise  to  marry 

shows  facts  sufficient  to  make  out  a  case  of  seduction,  the  action 
may  be  treated  as  one  for  seduction.    Ibid, 

5.  Seduction  is  such  an  injury  to ' '  person  or  character  "  as  authorizes 

arrest  under  section  291  of  The  Code;  and  involves  also  * 'fraud" 
and  **  deceit,"  ex  vi  termini.    Ibid. 

SET-OFF: 

An  answer  having  alleged  a  set-off,  the  replication  thereto  alleged 
that  such  answer  is  ''untrue  and  denied"  and  reiterated  the 
cause  of  action  stated  in  the  complaint:  Heldy  sufficient  to  put 
the  plea  of  set-off  in  issue  and  require  evidence  in  its  support. 
Qregg  v.  Mallettj  74. 

SHEPHERD.  CHIEF  JUSTICE: 

Remarks  of,  on  the  late  Joseph  J.  Davis,  Associate  Justice  of  the 
Supreme  Court,  755. 

SHERIFF: 

1.  Insolvency  of  the  principal  is  no  defence  to  an  action  against  the 

bail;  nor  can  a  Sheriff,  when  sued  as  bail,  show  in  mitigation  of 
damages  such  insolvency.     Wiuborne  v.  Mitchell^  13. 

2.  A  Sheriff  having  permitted  one  arrested  by  him  upon  metne  pro- 

cess in  a  civil  action,  to  go  into  an  adjoining  room,  from  which 
he  escaped,  was  guilty  of  an  escape  and  subjected  himself  to  the 
liability  as  bail.     The  Code,  %%  299,  318.    Ibid. 

8.  A  Sheriff  who  fails  to  make  return  of  process  before  the  adjourn- 
ment of  the  Court  to  which  it  is  returnable,  is  liable  to  the  pen- 
alty prescribed  by  statute.  This  case  is  governed  by  Turner  v. 
Page,  decided  at  this  term.    Boyd  v.  Teague,  246. 

4.  A  Sheriff  received  an  execution  August  19,  1892,  entered  his 
return  on  it  November  5,  and  forwarded  it  to  the  Court  from 
which  it  issued,  but  the  Clerk  of  that  Court  did  not  take  it  out 
of  the  post-office  until  the  next  day.  The  Court  met  on  the  2d  of 
November  and  adjourned  on  the  5th,  but  the  Sheriff  was  ignorant 
of  the  day  of  adjournment.  In  amercement  proceedings  after 
answer  filed  and  the  hearing  of  the  cause  was  entered  upon,  the 
plaintiff  moved  to  amend  his  affidavit  in  order  to  charge  failure 
to  execute  and  make  due  return:   Held,  (1)  that  the  denial  of 
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this  motion  and  the  discharging  of  the  rule  against  the  Sheriff 
was  error;  (3)  no  sufficient  excuse  was  offered  for  failure  to  retain 
the  execution.     Turner  v.  Page,  201. 

SPECIAL  VENIRE:    See  Venire,  Speciajl. 

SPECIAL  VERDICT:    See  Verdict. 

SPECIFIC  PERFORMANCE:    See  Contracts. 

SPLITTING  ACTIONS: 

A  landlord  instituted  in  the  Court  of  a  Justice  of  the  Peace  two 
separate  actions,  each  for  the  recovery  of  a  bale  of  cotton  to 
which  he  claimed  title  under  a  contract  with  his  tenant,  and 
which  he  alleged  had  been  wrongfully  converted:  Held,  that  this 
was  not  such  a  splitting  of  causes  of  action  as  would  authorize 
a  dismissal  of  the  suits.    Bell  v.  Hotoerton,  ^. 

STATUTE  OF  FRAUDS:    See  Frauds.  Statute  of. 

STATUTE  OF  LIMITATIONS:    See  Limitations,  Statute  of. 

STATUTE  OF  PRESUMPTIONS:    See  Presumptions,  Statute  of. 

STATUTES: 

1.  The  Usury  Act  of  1866,  Bat.  Rev.,  ch.  114,  does  not  esaentiallj 

differ  from  the  law  now  in  force;  this  case  is  governed  by  Oore 
V.  Lewis,  109  N.  C,  859.    Moore  v.  Beaman,  328. 

2.  The  Act  of  1874-'5,  increasing  the  penalty  for  usury  does  not  affect 

pre-existing  contracts.    Ibid. 

8.  When  two  acts  of  the  General  Assembly  are  inconsistent  and 
irreconcilable,  the  last  enacted  will  prevail  though  there  is  no 
repealing  clause.  A. ,  who  had  a  license  from  the  county  author- 
ities, was  indicted  for  selling  liquor  in  the  corporate  limits  of  the 
town  of  S.  without  a  license  from  the  town  authorities.  The 
Act  of  1887  prescribed  a  penalty  of  twenty-five  dollars  for  this 
offence.  Chapter  164,  Acts  of  1889,  ratified  March  9,  amenda- 
tory of  the  first,  extended  the  limits  of  exclusion  without  such 
license  to  two  miles  from  the  said  corporate  limits,  and  increased 
the  penalty  to  the  extent  of  a  Magistrate's  jurisdiction.  Chapter 
262,  Acts  of  1887,  ratified  March  11,  forbids  the  sale  of  liquor 
within  two  miles  of  a  church  in  the  corporate  limits  of  S.,  and 
makes  the  punishment  of  the  offence  at  the  discretion  of  the 
Superior  Court :  Held,  (1)  the  last  act,  of  March  11,  repeals  the 
other,  of  March  9 ;  (2)  it  is  unlawful  to  sell  in  two  miles  of  the 
said  church ;  (8)  the  town  authorities  of  S.  have  no  power  to 
grant  license  ;  (4)  the  Superior  Court  has  exclusive  jurisdiction 
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of  the  offence,  and  the  indictment  before  the  mayor  of  S.  shonld 
have  been  dismissed.    State  v.  Monger,  676. 

Construction  of,  194,  800,  306. 
STIPULATION  for  collection  fee  in  promissory  note,  340. 
STOCK,  shares  of,  338,  397. 

STREAMS,  FLOATABLE: 

• 

1.  A  river,  the  character  of  which  was  not  definitely  or  unquestion- 

ably shown,  in  which  logs  are  not  shown  to  have  been  floated  in 
the  parts  in  controversy  until  recently,  and  then  only  by  the 
defendant,  though  they  had  boen  usually  floated  in  other  parts 
of  the  river  above  the  parts  used  by  the  defendant,  is  not  shown 
to  be  a  floatable  stream.  Otoaltney  v.  Timber  and  Land  Co., 
547. 

2.  Qucere,  as  to  whether  in  floatable  streams  the  right  to  float  logs 

should  not  be  exercised  with  reference  to  the  rights  of  riparian 
proprietors.    Ibid. 

SUMMONS:    See  Process. 

SUPREME  COURT:    See  Court,  Supreme 

SURETY:    See  Principal  and  Surety. 

TAXES  AND  TAXATION,  578.  658. 

1.  The  shares  of  stock  in  a  corporation  doing  business  outside  the 

corporate  limits  of  a  town,  and  owned  by  persons  residing  therein, 
are  not  subject  to  taxation  by  the  town  under  its  charter  author- 
izing the  taxation  of  real  and  personal  property,  moneys,  bonds, 
stocks  and  other  subjects,  liable  to  taxation  under  the  laws  and 
Constitution  of  the  State,     Wiley  v.  Commissioners ,  397. 

2.  The  property  in  such  stock  does  not  follow  and  is  not  fixed  by  the 

9itu8  of  the  residence  of  its  owner,  but  is  fixed  by  the  Legisla- 
ture prescribing  where  and  how  it  shall  be  listed  and  taxed,  i.  e., 
at  its  principal  place  of  business.    Ibid. 

TELEGRAPHIC  MESSAGES: 

1.  A  condition,  printed  upon  the  form  used  for  telegraphic  messages, 
that  the  person  or  company  undertaking  to  transmit  the  message 
would  not  be  liable  for  damages  resulting  from  delays  or  mistakes, 
unless  repeated,  and  then  only  to  an  amount  therein  limited,  is 
contrary  to  public  policy  and  invalid.  {Lassiter  v.  Telegraph 
Co.,  89  N.  C,  334,  overruled  )    Brown  v.  Telegraph  Co.,  187. 
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2.  There  are  no  *'  degrees  of  negligence"  in  estimating  the  damages 
resulting  from  a  failure  to  properly  transmit  a  telegraphic  mes- 
sage; the  injured  party  is  entitled  to  recover,  not  according  to  the 
degree  of  negligence,  but  for  the  injury  he  has  received,  unless 
in  a  case  where  punitive  damages  are  allowed.    Ibid, 

TENANT  IN  COMMON: 

The  vendee  of  a  tenant  in  common,  or  the  purchaser  at  execution 
sale  of  land  belonging  to  a  tenant  in  common,  takes  only  such 
estate  or  interest  as  such  tenant  had,  and  hence  twenty  years 
adverse  possession  will  lie  necessary  to  bar  the  co-tenants;  but 
where  a  purchaser  claims  under  a  judicial  sale,  based  upon  a 
decree  which  purports  to  cover  the  whole  estate  in  the  tract, 
and  a  deed  in  conformity  therewith,  it  constitutes  color  of  title 
to  the  whole,  and  seven  years  adverse  possession  will  bar  the 
other  tenants.     Amis  v.  Stephens,  173. 

TITLE : 

1.  When  neither  claimant  is  seated  on  the  lappage  in  dispute,  and 

when  both  are  on  it.  the  law  adjudges  the  possession  to  follow 
the  older  title.    Aabury  v.  FaiVy  251. 

2.  Seven  years  possession  and  cultivation  of  land  under  a  junior 

grant  makes  title  against  an  older  one;  and  where  there  was  evi- 
dence from  which  such  possession  could  be  found,  it  was  error 
to  hold  that  plaintiff  (claiming  under  the  junior  grant)  could  not 
recover.    Ibid. 

8.  Under  the  law  in  force,  no  connection  need  be  shown  between  the 
successive  occupants  to  establish  the  presumption  of  a  grant  for 
the  actual  posnessio  pzdis.    Ibid. 

4.  Unless  the  defendants  connect  themselves  with  their  elder  grant, 
it  serves  them  no  purpose,  except  to  take  title  out  of  the  State, 
and  in  this  it  is  of  equal  avail  to  the  plaintiff  also.     Ibid. 

Possession  evidence  of,  74. 

Color  of,  172. 

TOWNS:    See  Corporations,  Municipal: 

TREES,  FELLING  OF: 

When  the  jury  found  that  defendant  had  felled  trees  in  White  Oak 
river  and  allowed  them  to  remain  more  than  five  days:  Held, 
that  the  offence  came  within  the  inhibition  of  the  statute,  Acts 
1887,  chapter  72.  §  1,  but  their  additional  finding  that  the  act  was 
not  **  wilfully  done,  but  in  the  interest  of  their  mill,"  was  incon- 
sistent,' and  should  have  been  set  aside  and  a  new  trial  granted. 
State  V.  Corporation^  661. 
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TREES,  DESTROYING  LINE : 

1.  An  indictment  charging  that  one  A.  B.,  with  force  and  arms,  etc., 

wilfully  and  unlawfully  did  alter,  deface  and  remove  a  comer 
tree,  the  property  of  C. ,  against  the  form  of  the  statute,  is  good 
without  a  negative  averment  of  the  matter  contained  in  the  pro- 
viso to  the  act  creating  the  offence.    State  v.  Bryant,  693. 

2.  When  the  defendant  makes  it  appear  that  he  is  at  a  disadvantage 

» 

by  reason  of  insufficient  description  of  his  offence,  the  Court 
will,  in  its  discretion,  order  a  bill  of  particulars  to  be  furnished 
him.    Ibid, 

TRESPASS,  W,  251. 

TRIAL,  463. 

1.  Exceptions   to  the  refusal  of  the  Court  to  grant  a  prayer  for 

instruction,  or  in  granting  a  prayer,  or  to  instructions  gen- 
erally, cannot  be  taken  for  the  first  time  in  the  Supreme  Court ; 
properly,  they  should  be  made  on  a  motion  for  a  new  trial,  but 
it  is  sufficient  if  they  are  assigned  in  the  statement  of  the  case  on 
appeal.    Lee  v.  Williams,  200. 

2.  Upon  the  trial  of  an  issue  devisavit  vel  non,  the  caveators  offered 

testimony  tending  to  show  that  the  testator  had  made  a  will 
devising  his  property  to  propounders — a  second  w4fe  and  her 
daughter — to  the  exclusion  of  his  children  by  a  former  marriage  ; 
that  subsequently  he  became  dissatisfied  with  its  provisions  and 
expressed  a  purpose  to  alter  it  and  make  some  provision  for  his 
children ;  that  the  wife  had  possession  of  the  instrument  and 
would  not  produce  it.  and  that  she,  at  times  was  not  kind  to  him, 
and  that  testator  died  without  making  any  alteration  in  hi^  will. 
There  was  no  other  evidence  of  threats  or  undue  influence:  Held, 
that  it  was  error  to  submit  the  testimony  to  the  jury,  as  it  con- 
tained no  evidence  to  support  the  allegation  that  the  paper  was 
not  a  valid  will.    Ibid. 

8.  It  is  the  settled  practice  that  pending  an  appeal  to  the  Supreme 
Court  a  motion  for  a  new  trial  upon  newly  discovered  testimony 
must  be  made  in  that  Court ;  and  before  the  Act  of  1887,  chap- 
ter 192,  concerning  appeals,  such  motion  must  have  been  made  in 
the  Supreme  Court,  even  after  final  decree  therein.  Blacky, 
Black,  800. 

4.  Tlie  Act  of  1887,  chapter  192,  providing  that  The  Code,  Title  18, 
chapter  10,  must  not  be  construed  to  vacate  the  judgment 
appealed  from,  that  its  lien  should  remain  the  same  until  reversed 
or  modified,  notwithstanding  any  undertaking,  and,  upon  its 
affirmation,  execution  should  issue  from  the  Superior  Court, 
modifies  the  practice  so  that  now  after  appeal  and  final  decree 
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in  the  Supreme  Court,  a  motion  for  a  new  trial  upon  newly  d^ 
covered  testimony  should  be  made  in  the  Superior  Court.  Pend- 
ing the  appeal,  the  practice  remains  as  it  was  before  the  act 
Ibid. 

5.  Where  it  is  not  pleaded  and  does  not  appear  that  a  person  is  a 

married  woman,  there  is  no  presumption  of  law  to  that  effect 
Johnson  v.  Loftin,  819. 

6.  The  facts  stated,  and  not  the  prayer  for  relief,  show  what  remedy 

ought  to  be  granted.    Ibid, 

7.  A  motion  in  the  cause  is  the  proper  remedy  to  attack  a  final  judg- 

ment when,  in  a  proceeding  to  sell  land  for  aasets,  begun  in  1881, 
it  appeared  there  had  been  a  sale,  under  order  of  the  Clerk, 
pending  an  appeal  to  the  Judge  upon  a  question  affecting  the 
validity  of  the  order,  which  order  was  reversed  upon  such  appeal, 
and  when  it  further  appeared  that  in  1885  the  matter  was  ordered 
to  be  suspended,  pending  the  finding  of  material  facts  by  a 
referee,  and  that  there  was  an  order  by  the  Judge  in  1886  afiirm- 
ing  the  order  of  sale,  but  not  the  confirmation  thereof.  Lietie 
V.  Chappell,  347. 

8.  A  motion  in  such  a  case  to  vacate  the  order  of  sale,  and  to  allow 

the  defendants,  the  intestate's  heirs  at  law,  to  pay  the  debts  of 
the  estate,  was  allowed  by  the  Clerk,  and  affirmed  on  appeal  by 
the  Judge,  and  remanded  to  the  Clerk  for  the  purpose  of  notify- 
ing the  purchaser  to  show  cause  why  the  sale  should  not  be  set 
aside,  and  after  successive  references  was  finally  heard  and 
allowed :  Held,  no  error.  The  Judge  had  power,  under  Acts 
of  1887,  chapter  276,  to  determine  the  whole  matter  in  contro- 
versy.   Ibid, 

9.  The  Supreme  Court  will  not  consider  exceptions  arising  upon  the 

trial  of  other  issues,  when  one  issue,  decisive  of  the  appellant's 
right  to  recover,  has  been  found  against  liim  by  the  jury.  Qin9- 
burg  V.  Leacht  15. 

10.  A  motion  to  strike  out  an  answer  and  that  the  Court  declare  a 

party  unnecessary,  and  a  demurrer  because  the  answer  does  not 
state  facts  sufiicient  to  constitute  a  defence  to  the  action  are 
interlocutory,  and  properly  not  appealable  till  final  judgment. 
Sprague  v.  Bond,  425. 

11.  A  demurrer  ore  tenu9  in  the  Supreme  Court  for  the  same  cause 

does  not  stand  upon  any  better  ground.    Ibid, 

12.  This  Court  will  not  review  the  ruling  of  the  trial  Judge  refusing 

to  grant  a  continuance,  where  it  appeared  that  the  defendants 
had  not  had  their  witnesses  subpoenaed,  having  had  ample  oppor- 
tunity so  to  do.    McQueen  v.  Bank,  509. 
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13.  Irregularity  in  the  manner  of  the  introduction  of  testimony  will 

not  warrant  a  new  trial,  unless  it  appears  that  the  appellant 
was  prejudiced  thereby.    Houaer  v.  Beam,  501. 

14.  It  is  the  duty  of  the  Court  to  stop  counsel  in  comments  which  are 

not  warranted  by  the  evidence.    Ibid, 

15.  When,  in  a  trial  for  murder,  the  foreman  responded  "guilty  of 

murder  in  the  second  degree,"  it  was  proper  to  instruct  the  jury 
that  such  verdict  could  not  be  rendered  under  our  laws;  and 
where,  upon  further  instruction  as  to  what  constituted  the  law 
of  manslaughter  the  jury  could  not  agree  up  to  the  time  the 
term  was  about  to  expire:  Held^  the  order  of  mistrial,  was  not 
error.    State  v.  Whitson,  695. 

16.  The  practice  of  drawing  a  jury  from  the  box  is  favored  by  the 

Court,  but  this  law  is  not  mandatory.    Ibid, 

17.  The  dying  declarations  of  the  deceased  written  down  and  sworn 

to  at  the  time  they  were  spoken,  are  to  be  used  solely  to  refresh 
a  witness's  memory.    Ibid, 

TRIAL,  NEW,  800,  658: 

1 .  A  motion  for  a  new  trial  for  newly  discovered  evidence  is  ad- 

dressed to  the  sound  discretion  of  the  Court,  and  not  appealable 
unless  the  ruling  is  based  upon  a  mistaken  view  of  the  law. 
This  motion  may  be  made  for  the  first  time  in  the  Supreme 
Court.    Flowers  v.  Alford,  248. 

2.  If  a  motion  **  to  vacate  the  judgment"  be  treated  as  a  motion  to 

set  it  aside  under  section  274  of  Tlie  Code,  for  excusable  neglect, 
it  would  not  avail,  if  granted,  for  it  would  leave  the  verdict  still 
standing.    Ibid, 

3.  The  statute  is  not  intended  to  embrace  judgments  which  necessa- 

rily follow  verdicts.    Ibid. 

4.  To  afford  the  relief  desired,  a  new  trial  was  necessary,  and  this 

could  only  have  been  obtained  at  the  term  of  the  trial.     Ibid, 

5.  Irregularity  in  the  manner  of  the  introduction  of  testimony  will 

not  warrant  a  new  trial,  unless  it  appears  that  the  appellant 
was  prejudiced  thereby.     Houser  v.  Beam,  501. 

6.  When  a  motion  for  a  new  trial  is  based  upon  affidavits,  the 

Supreme  Court  will  not  look  into  them;  the  Court  below  must 
find  the  facts  and  spread  them  upon  the  ^record.  State  v.  Best, 
688. 

TRUST  AND  TRUSTEE,  108,  297: 

1.  B.  sold  and  conveyed  to  T.  a  tract  of  land,  and  the  latter  con- 

.  veyed  the  same  land  to  L. ,  in  trust  to  secure  the  ])ayment  of  the 

purchase-money;   this  deed  contained  a  provision  that  if  T. 
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should  make  sale  of  any  of  the  timber  on  the  land,  he  should 
apply  the  proceeds  on  the  purchase-money.  Soon  after  the 
execution  of  the  deed,  T.  went  into  possession,  and  did  cut  and 
sell  timber,  devoting  a  portion  of  the  money  arising  therefrom 
to  the  payment  of  the  purchase-notes,  which  were  then  in  the 
possession  of  D.,  but  T.  being  unable  to  complete  the  payment, 
L.,  the  trustee,  at  the  request  of  B.,  sold  the  lands  under  the 
trust,  when  B.  became  purchaser  and  took  title,  and  thereupon 
brought  suit  against  L.  to  recover  the  value  of  the  timber  cut 
by  T.,  and  certain  taxes  which  the  latter  had  permitted  to 
accrue:  Held,  that  L.  was  only  a  trustee  for  the  sale  of  the  land, 
in  the  event  T.  should  make  default  in  the  payment  of  the  pur- 
chase-notes, and  that  he  was  not  liable  for  the  conduct  of  T. ,  or 
the  custody  of  the  property  while  T.  was  in  possession,  espec- 
ially as  his  conduct  and  possession  were  with  the  knowledge  and 
consent  of  B.    Browne  v.  Lamb,  16. 

2.  Oral  testimony  cannot  be  admitted  to  contradict  or  vary  the  terms 

of  a  written  contract,  and  a  defendant  in  a  proceeding  to  con- 
vert him  into  a  trustee  for  plaintiff  to  hold  for  his  benefit  money 
received  on  trust,  as  shown  by  a  written  contract,  was  not 
allowed  to  show  by  parol  that  it  was  intended  as  a  loan.  Barnard 
V.  Hawks,  883. 

3.  When,  in  contemplation  of  the  formation  of  a  new  company,  it 

was  agreed  that  upon  purchase  in  their  own  name  by  the  par- 
ties of  the  second  part  of  a  certain  interest  in  an  existing  com- 
pany's property,  the  said  .parties,  in  consideration  of  the  advance- 
ment of  the  purchase-money  for  one-half  of  their  subscriptions 
by  the  parties  of  the  first  part,  were  to  assign  to  them  one-half 
of  their  entire  interest  to  be  acquired,  and  the  advancement  was 
made  pursuant  to  such  agreement:  Held,  that  the  purchaser 
held  the  property  or  stock  in  trust  for  the  parties  of  the  first 
part,  and  that  the  same  could  be  followed  in  the  hands  of  third 
parties.    Ibid. 

4.  Discussion  by  Shepherd,  J.,  of  the  law  relating  to  converting 

persons  into  trustees  for  the  benefit  of  others.  EduHirds  v.  CtU- 
berson,  842. 

USURY: 

1.  The  Usury  Act  of  1866,  Bat.  Rev.,  ch.  114,  does  not  essentially 

differ  from  the  law  now  in  force;  this  case  is  governed  by  Oore 
V.  Leiois,  109  N.  C,  859.    Moore  v.  Beaman,  328. 

2.  The  Act  of  1874-*5,  increasing  the  penalty  for  usury  does  not  affect 

pre-existing  contracts.    Ibid. 
The  partial  payment  by  either  of  two  obligors  before  the  bond  is 
barred  continues  it  in  force.    Ibid. 
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4.  It  was  competent  to  show  that  usurious  interest  constituted  a 
part  of  the  amount  for  which  the  bond  and  mortgage  were  given. 
Ibid. 

VENDOR  AND  VENDEE: 

1.  If  a  vendee  refuses  to  receive  and  pay  for  goods  delivered  him  in 

pursuance  of  a  contract,  the  vendor  has  the  right  either  to  re> 
scind  the  contract  or  resell  the  goods  and  recover  from  the  vendee 
the  difference  in  price.  Such  resale  is  not  per  ae  evidence  of  the 
rescission  of  the  contract,  the  vendor  being  regarded,  quoad  hoc^ 
as  the  agent  of  the  vendee     Orist  Wdliam8,  53. 

2.  The  vendor  in  a  contract  to  sell  land  will  be  bound  by  it  if  he  has 

duly  executed  it,  although  the  vendee  has  not  signed  it;  and  the 
contract  of  the  vendee  may  be  established  by  his  obligation  to 
pay,  though  it  contains  no  reference  to  the  contract  of  sale. 
Hargrove  v.  Adcock,  166. 

VENIRE,  SPECIAL: 

1.  It  is  in  the  discretion  of  the  trial  judge  to  order  a  special  venire 
in  capital  cases  and  determine  its  number,  which  he  may  likewise 
change  by  another  order.    State  v.  Brogden,  656 

2  The  practice  of  drawing  the  venire  from  the  box  is  commended. 
Ibid, 

VERDICT,  248,  661,  685,  695,  725: 
How  impeached,  638. 

VERIFICATION  OF  PLEADING  BY  AGENT  OR  ATTORNEY,  434. 

VESTED  RIGHTS,  439. 

VOTES:    See  Elections. 

WAIVER,  482: 

1.  If  an  agent  of  an  insurance  company  employs  a  clerk  in  the  usual 
business  of  the  company,  and  permits  him  also  to  solicit  business, 
the  company  is  bound  by  any  waiver,  by  such  clerk,  of  any 
stipulation  in  the  policy  which  the  agent  could  have  made,  not- 
withstanding a  provision  in  the  policy  that  no  persons  should  be 
deemed  its  agents  except  those  holding  its  commission  as  such. 
Bergeron  v.  Insurance  and  Banking  Co. ,  45. 

2  While  the  burden  of  proving  a  waiver  of  conditions  in  a  contract 
of  insurance  is  upon  the  insured,  it  is  sufficient  if  he  do  so  by  a 
preponderance  of  testimony.     Ibid. 

8.  A  policy  of  insurance  contained  a  stipulation  that,  if  the  insured 
building  was  located  upon  **  leased  ground,"  it  must  be  so  repre- 
sented to  the  company  and  expressed  in  the  contract.    The  clerk 
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of  the  agent  of  the  company  solicited  the  insurance,  and  was 
notified  tJiat  the  building  was  on  leasecl  premises,  and  was  re- 
({uested  to  ptate  that  fact,  if  necessary,  in  the  policy,  to  which 
the  clerk  replied  tliat  it  made  no  difference  whetlier  such  h  as 
the  fact,  and  issued  the  policy  without  any  reference  to  it:  Hehl, 
that  this  was  a  waiver  of  the  condition,  and  the  company  was. 
lK>und  by  it.     Ibid 

4.  A  |>ai)er- writing  signed  by  a  niarrie<l  woman,  a  residuary  legate**, 
in  consideration  of  one  dollar,  consenting  to  a  certain  construc- 
tion of  the  will,  to  which  also  the  husband  consenteii  in  writing, 
is  a  valid  waiver  of  the  right  to  any  other  construction.  Wood- 
ley  V.  HoUey.  380. 

WARD:    See  Gi'ardian  and  Ward. 

WAREHOUSEMAN,  592 

WARRANTY : 

1  A  warranty  of  title  is  implied  in  sales  of  chattels  ;  this  implication 
arises  upon  proof  of  siile  and  thereujwn  the  burden  is  cast  upon 
the  jmrty  denying  the  wariTinty,  or  resisting  a  recovery  upon 
it.  to  show  any  s|)ecial  agreement  which  will  relieve  him  from 
the  liability.     Hoflgea  v.  IVUkinson,  56. 

2.  It  is  not  esential  to  a  recoverj^  in  an  action  \i\  on  an  implied  war- 
ranty in  the  sale  of  a  chattel  to  show  that  the  plaintiff  has  been 
(l(»prived  of  possession  under  legal  process  ;  it  is  sufficient  if  he 
shows  the  paramount  title  is  in  another  who  has  acquired  pos- 
sc^ssion.  The  burden  of  pro  ing  the  true  title  in  another  is  upon 
the  plaintiff.     Ibi'l 

8.  In  the  trial  of  an  action  upon  an  implied  warranty  in  tlie  sale  of 
a  horse,  it  was  in  evidence  that  the  true  owner  had  brought  suit 
against  plaintiff  for  possession,  and  upon  claim  and  delivery  pro- 
ceedings had  been  put  into  possession,  but  the  cause  was  still 
l)ending :  Hthl.  (l)Tlie  record  of  that  suit  was  comjietent  evi- 
dence to  .sliow  )K)ssession  in  the  true  owner  ;  and  (2),  in  connec- 
tion with  other  circumstances,  to  show  the  paramount  title  in 
him.     Ibid 

4.  Where   there   is   a  breach  of  warranty  of  quality,  the   vendee 

may  (1)  refuse  to  accept  the  goods ;  (2)  if  he  has  paid  the  pur- 
chase-money, return  the  goods  and  recover  the  money  paid,  or 
{'))  plead  the  breacli  of  warranty  in  diminution  of  the  price 
Manufacturing  Co.  v.  Gray,  ^2. 

5.  Special  damages  for  breach  of  warranty  must  be  specially  pleaded, 

and  it  must  be  shown  that  they  are  irt  contemplation  of  the  par- 
ties ;  they  are  rarely  allowed  except  in  cases  of  fraud.     Ibid, 
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WATER :    Drainage  of  surface,  278. 
Damage  from  overflow  of,  80. 

WATER-WORKS,  615. 

WILL: 

1.  A  will  made  bv  one  domiciled  in  another  State,  and  which  is  there 

subject  to  be  construed  by  the  rules  of  the  common  law,  will  be 
construed  as  if  it  had  been  made  in  this  State,  unless  it  is  made 
to  appear  bj-  comi^etent  evidence,  that  a  different  construction 
would  prevail  in  the  State  where  the  testator  resided.  Temple 
V.  Pusquotnik  Ctt,^  36. 

2,  A  testator,  domiciled  in  the  State  of  Maryland,  devised  to  '*  M.,  for 

the  beneBt  of  S  ,  all  of  Pasquotank  County,  N.  C. ,  the  sum  of 
$1,000,  the  interest  to  be  paid  her  during  her  life,  and  at  her 
decease  M.  to  distribute  the  principal  as  her  judgment  may  deter- 
mine for  the  poor  of  said  county."  M.  received  the  fund  and  paid 
the  interest  as  directed,  but  died— leaving  her  husband  surviv- 
ing—without maUing  any  provision  for  the  disposition  of  the  fund 
after  the  death  of  8  ,  who  also  soon  after  died.  It  was  proved 
upon  the  trial  that  under  the  laws  of  Maryland,  devises  and  lega 
cies  for  cliaritable  uses  were  void:  Heldj  that  upon  the  death  of 
S.  the  fund  should  be  paid  to  the  heirs  or  distributees  of  the  tes 
tator  or  their  assigns.     Ibid 

H.  Upon  the  trial  of  an  issue  devisavit  vel  non,  the  caveators  offered 
testimony  tending  to  show  that  the  testator  had  made  a  will 
devising  his  property  to  propounders— a  second  wife  and  her 
daughter— to  the  exclusion  of  his  children  by  a  former  marriage; 
that  subsequently  he  became  dissatisfied  with  its  provisions  and 
expressed  a  purpose  to  alter  it  and  make  some  provision  for  his 
children;  that  the  wife  had  possession  of  the  instrument  and 
would  not  produce  it,  and  that  she,  at  times,  was  not  kind  to  him. 
and  that  testator  died  without  making  any  alteration  in  his  will. 
There  was  no  other  evidence  of  thi'eats  or  undue  influence:  Held, 
that  it  was  error  to  submit  the  testimony  to  the  jury,  as  it  con- 
tained no  evidence  to  support  the  allegation  that  the  paper  was 
not  a  valid  will.     Lee  v.  Williama,  20U 

4.  The  Superior  Court  has  a  right  ex  mero  motu  to  direct  that  plead- 

ings shall  be  more  explicit,  as  that  an  entire  will,  instead  of  one 
clause  thereof,  shall  be  set  out.     Martin  v.  Goode,  288. 

5.  The  clause  of  a  will,  '•  my  mother  is  to  have  $150  out  of  my  estate 

annually  as  long  as  she  lives,  and  that  she  remain  with  my  wife 
during  the  remainder  of  her  life  "  imposes  no  charge  upon  the 
testator's  estate  for  board  of  his  mother.     Ibid. 
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«.  Under  the  statutes  now  in  force.  Tht  Code,  ^  2136.  2148.  re^pila- 
ting  the  nuuiner  in  which  wills  shall  be  attested  and  admitted  to 
probate,  it  i» essentia),  not  only  that  the  document  shall  be  tub- 
aeribed  in  the  preatnce  of  the  testatur  by  at  least  two  witnesses, 
but  that  the  evidence  upon  which  the  will  is  admitted  to  probate- 
must  show  that  fact.    In  re  IThomtiM,  409. 

7.  The  caveators,  in  a  proceeding  to  prove  the  execution  of  a  will 

were  not  estopped  to  deny  its  validity  by  the  record  of  a  special 
proceeding  for  dower  to  the  widow  of  testator,  and  to  which 
they  were  parties.     Ibid. 

9,  A  will  by  which  land  is  devised  to  C.  for  life,  and  after  her  dtAth 
it  is  to  be  divided  among  children,  does  not  authorize  a  sale  by 
the  executors.     Epley  v.  Epley^  505. 

Construction  of,  880. 

WITNESS: 

1.  It  is  now  well  settled  that  other  corroborative  acts  and  declara- 

tions of  a  witness  may  be  introduced  in  support  of  his  testimony, 
even  in  anticipation  of  an  attack  upon  it.     Oregg  v.  MalUtt,  74. 

2.  The  rule  which  prevents  a  party  from  impeaching  the  credibilit>' 

of  his  own  witness  does  not  preclude  him  from  showing  the  fact 
to  be  otherwise  than  testified  to  by  such  witness,  even  though 
the  effect  of  such  showing  is  to  impeach  his  credibility.  Chester 
v.  WUhelm,  314. 

8.  When  there  are  two  defendants,  and  the  biU  of  indictment  sliows 

they  were  **  sworn  and  examined,''  and  the  grand  jury  ignored 
the  bill  as  to  one  and  found  a  true  bill  as  to  the  other,  there  is 
no  presumption  of  law  that  the  latter  defendant  was  examined 
against  himself,  and  a  motion  to  quash  and  to  arrest  judgment  on 
this  account  were  both  properly  refused.    State  v.  Frizell,  722. 

4  The  practice  of  sending  co-defendants  to  the  grand  jury  to  testify 
against  each  other,  while  allowable  is  not  commended.  They 
may  be  compelled  to  so  testify  unless  their  evidence  tends  to 
criminate  themselves.    1  bid, 

5.  It  is  not  necessary  that  it  should  appear  that  the  State's  witnesses 
were  sent  before  the  grand  jury  by  the  Solicitor.    Ibid. 

Subscribing  to  deed,  182. 


Costs  of,  271. 
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